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Duff 

V. 

Allegheny  Valley  R.  R.  Co. 

A  railroad  company  owes  no  duty  to  a  trespasser  riding  on  a  train. 

The  conductor  of  an  accommodation  train,  at  the  request  of  a  brakeman, 
permitted  a  lad  of  fifteen  to  ride  free  daily  on  the  train  to  sell  newspa- 
pers. Under  the  company's  rules  this  was  beyond  the  scope  of  the  con- 
dnctor's  authority.  After  this  practice  had  continued  five  or  six  months, 
the  boy  was  killed  in  an  accident  to  the  train,  caused  by  the  alleged 
negligence  of  the  company.  In  an  action  by  the  boy's  mother  to  recover 
damages: 

Bold  (affirming  the  judgment  of  the  court  below),  that  under  the  evidence 
the  boy  was  neither  a  passenger  nor  an  employee,  but  was  a  mere  tres- 
passer, to  whom  the  company  owed  no  duty,  and  the  plaintiff  could  not 
recover. 

Error  to  the  Common  Pleas  of  Yenango  County. 

Case,  by  Thorny  H.  Duff  and  Mary  his  wife,  formerly  Mary 
Cordell,  in  her  right,  to  recover  damages  for  the  death  of  her  son 
James  Cordell,  a  minor^  caused  by  the  alleged  negligence  of  the 
defendant. 

On  the  trial,  before  Church,  P.  J.,  the  evidence  showed  that  on 
February  10, 1873,  an  accommodation  or  mixed  train,  consisting  of 
a  number  of  freight,  coaJ,  and  oil  cars,  with  one  passengjer  car  in 
the  rear,  parted  from  the  engine,  and  ran  off  the  track,  while  round- 
ing a  curve ;  several  cars,  including  the  passenger  car,  were  pre- 
cipitated into  a  shallow  part  of  the  river,  where  the  cars  took  Sre, 
and  the  boy  James  Cordell,  who  was  in  the  passenger  car,  was 
killed.  The  boy  had  been  permitted  by  the  conductor  at  the 
request  of  the  brakeman,  who  was  the  boy's  half-brother,  to  ride 
free  on  the  train  daily  lor  five  or  six  months,  to  sell  newspapers. 
He  occasionally  made  up  the  fire  or  lighted  the  lamps  lor  the 
brakeman.  The  rules  of  the  company  showed  that  the  conductor 
had  no  authority  to  permit  the  boy  to  ride  free.  The  superintend- 
ent, while  travelling,  had  occasionally  seen  the  boy  on  the  train,  but 
it  did  not  appear  that  he  either  knew  of,  consented  to,  or  objected 
to  the  boy  riding  free.  The  exact  cause  of  the  accident  did  not 
clearlv  appear.  An  axle  of  one  of  the  cars  was  found  to  be  broken, 
and  the  track  and  ties  were  badly  damaged.  Much  conflicting  tes- 
timony was  taken  tending  to  show  that  the  track  at  this  point  was 
in  bad  condition. 

The  nlaintiff  presented,  inter  alia,  the  following  points : 

(3)  Ii  the  jury  believe  that  the  plaintiff's  son  was  allowed  by  the 
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conductor  to  ride  on  the  train,  and  that  his  death  was  caused  by 
defendant's  negligence,  plaintiff's  right  to  recover  would  not  be 
affected  by  want  of  express  authority  to  the  conductor  to  make 
such  arrangement,  in  the  absence  of  knowledge  by  the  boy  or  his 
parents  of  such  defect  of  authority,  and  in  the  absence  of  negU- 

¥3nce  on  the  part  of  the  boy  contributing  to  the  accident.  Answer, 
hat  we  refuse  to  answer  under  the  facts  in  this  case. 
(5)  The  same  standard  of  conduct  cannot  be  applied  to  boys  as 
to  men.  If  the  jury  believe  that  at  the  time  oi  the  accident  the 
plaintiff's  son  was  exercising  the  same  degree  of  care  usually  exer- 
cised by  boys  of  his  age,  ana  that  he  was  killed  through  defendant's 
neglect  to  maintain  its  road-bed  or  rolling  stock  in  good  condition, 
or  in  attaching  petroleum  cars  to  the  train,  the  plaintife  are  enti- 
tled to  recover,  even  if  the  jury  believe  the  boy  was  not  properly 
on  the  car;  provided  he  was  not  a  wilful  trespasser,  and  his 
wrongful  act  was  not  the  proximate  cause  of  the  accident  by  which 
he  lost  his  life.  Answer,  That  we  refuse  under  the  facts  in  this 
case. 

The  defendant  presented  the  following  points : 

(1)  That  under  the  evidence  in  this  case  James  Cordell  was 
neither  a  passenger  upon  the  Allegheny  Yalley  E-ailroad,  nor  an 
employee  in  its  service  at  the  time  of  his  death.  Answer.  That 
we  answer  in  the  affirmative,  that  he  neither  was  a  passenger  nor 
an  employee. 

(2)  That  under  the  evidence,  the  conductor  of  the  train  upon 
which  James  Cordell  was  found  at  the  time  of  his  death  had  no 
authority  to  permit  him  to  travel  upon  the  train  in  the  manner 
stated  in  the  evidence,  and  that  his  presence  upon  the  train  for  the 
purpose  of  making  profit  for  himself  by  the  sale  of  newspapers,  in 
violation  of  the  company's  iniles  and  tne  conductor's  duty,  would 
not  make  the  railroad  company  liable  in  damages  for  his  death. 
Answer.  That  we  answer  in  the  affirmative. 

The  court  charged  the  jury,  inter  alia :  "  If  the  boy  was  there  by 
the  invitation  of  the  brakeman,  permitted  by  the  conductor,  for 
the  purpose  simply  of  pursuing  his  own  employment,  and  witliout 
the  authorization  of  the  company^s  superior  officers,  then  he  Tvas 
an  intruder  and  stranger  upon  the  train,  and  the  company  came 
under  no  obligation  to  nim,  and  his  mother  cannot  recover  in  this 
action. 

"  Now,  if  this  be  the  case,  we  say  to  you  that  this  deceased  boy 
was  neither  a  passenger,  for  he  did  not  come  within  that  category 
by  having  paid  his  fare,  having  a  ticket  or  free  pass,  nor  was  he  an 
employee  of  the  defendant ;  but  being  on  that  train  as  stated  he 
was  an  intruder  or  trespasser — ^not,  of  course,  that  he  was  a  wilful 
trespasser,  in  that  he  had  used  force,  but  that  he  was  an  intruder 
or  trespasser  upon  the  train  in  that  he  was  a  stranger  to  it,  and  wa^ 
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where  he  had  no  lawful  business  to  be ;  and  we  saj  to  you  that  if 
this  boy  was  on  the  train  as  a  trespasser  without  permission  from 
any  one  having  power  to  give  it,  plaintiff  cannot  recover  damages, 
€xcept  for  intentional  injury  or  very  gross  negligence,  and  then 
probably  not  from  the  company,  but  &om  the  person  causing  the 
damage. 

''  If  we  are  right  in  this  case,  the  plaintifiE  is  not  entitled  to 
recover." 

Verdict  and  judgment  for  defendant.  The  plaintiff's  took  tliis 
writ,  assigning  for  error,  inter  alia,  the  answers  to  points,  and  the 
charge  of  the  court. 

Isaac  Ash  (with  whom  was  Jas.  D.  Hancock),  for  plaintiff  in 
error: 

The  conductor  of  a  train  has  supreme  control  of  it  as  to  all 
travellers.  If  his  control  is  limited  by  private  rules,  as  between 
the  company  and  himself,  strangers  without  notice  are  not  to  be 
affected  thereby.  The  invitation  and  permission  of  the  conductor 
to  the  boy  to  travel  free,  in  consideration  of  the  accommodation  to 
passengers  by  selling  newspapers,  lighting  fires  and  lamps,  etc., 
constituted  mm  a  passenger.  One  travelling  daily  on  a  particular 
train  with  the  knowledge  and  permission  of  the  superintendent 
and  conductor,  and  performing  service,  may  be  considered  either 
a  passenger  or  an  employee,  according  to  circumstances,  but  it  is 
absurd  to  say  that  he  is  a  trespasser.  The  evidence  should  have 
been  fairly  submitted  to  the  jury.  If  they  found  him  to  be  a  pas- 
seneer,  the  defendant  was  hable  on  the  implied  contract  to  carry 
safely ;  if  found  to  have  been  a  stranger  merely,  or  upon  the  cars 
by  invitation  of  the  conductor,  without  fault  on  his  own  part  con- 
tributing to  the  accident,  the  defendant  was  liable  on  account  of 
its  negligence  in  running  oil  cars  and  a  passenger  car  on  the  same 
train ;  if,  by  reason  of  the  Act  of  1868  (Purd.  Diff.,  1094,  pi.  5), 
the  plaintiffs'  right  to  recover  should  be  limited  to  tne  same  extent 
as  if  for  death  oi  an  employee,  we  say  that  in  such  case  the  defend- 
ant would  be  clearly  liable  for  negligence  in  not  maintaining  a  suf- 
ficient track  and  road-bed.  Patterson  v.  Connellsville  R.  K.  Co., 
26  Smith,  389 ;  O'Donnell  v.  Allegheny  YalleyE.  R.  Co.,  9  Smith, 
239 ;  Coal  Co.  v.  Reed,  25  Pitts.  L.  J.,  82,  Jan.  9,  1878. 

Osmer  (E.  S.  Golden  with  him),  for  defendant  in  error,  relied 
on.  Flower  v.  Penna.  R.  R.  Co.,  19  8m.,  213 ;  Kirby  v.  Penna.  R. 
R.  Co.,  26  Sm.,  506 ;  Toledo  R.  R.  Co.  v.  Brooks,  81  111.,  292. 

Nov.  3, 1879. — The  Coubt — This  was  an  action  by  a  parent  to 
recover  damages  for  the  death  of  her  son  on  account  of  the  alleged 
negligence  ot  the  defendant.  It  is  dear  from  the  evidence  that 
the  boy  was  on  the  train  from  day  to  day — not  as  a  passenger  or 
employee  of  the  company — but  by  tne  connivance  of  the  conductor, 
in  order  to  sell  newspapers.    It  is  not  like  a  person  allowed  by  the 
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conductor  to  ride  in  a  car  as  a  passenger  without  paying  fare.  In 
tliat  case  there  is  a  legal  liability  to  the  company  for  the  fare.  This 
is  the  case  of  a  mere  trespasser,  and  the  company  owed  him  no 
duty.  We  are  of  opinion  that  the  rulings  of  the  learned  judg^ 
below  were  right. 

Judgment  affirmed. 

Per  Curiam.     Gbeen,  J.,  absent. 

Bee  Cauley  v.  R  B.  Co.,  next  case. 


Oaulet 

V. 

PrrrsBUEG,  Oinoinnati  &  St.  Louis  Eailway  Oo. 

(Advance  Ocue,  Pmruylvania,    November  8,  1880.) 

One  writ  of  error  cannot  be  taken  to  separate  judgments  in  two  actions  aris- 
ing out  of  the  same  facts,  and  tried  together  on  the  same  evidence.  In 
such  case  the  writ  of  error  will  be  quashed. 

Except  at  street  crossings,  where  the  public  has  a  right  of  way,  a  railroad 
company  has  the  right  to  a  clear  track,  and  it  owes  no  duty  to  tres- 
passers, whether  they  be  adults,  minors,  or  children  of  tender  years. 
(Per  Paxson,  J.) 

It  is  contributory  negligence  per  se  in  parents  to  suffer  their  children  to  tres- 
pass on  the  cars  or  track  of  a  railroad  company.  The  fact  that  the  tres- 
pass was  committed  without  the  knowledge  or  consent  of  the  parent  is 
immaterial.     (Per  Paxson,  J.) 

While  boys  were  playing  on  a  sand-laden  car  standing  on  a  switch  within 
the  city  limits,  the  train  was  moved,  and  while  in  motion  the  conductor 
ordered  the  boys  off.  The  youngest,  a  boy  of  seven  years,  in  jumping 
off  fell  under  the  wheels  and  was  injured.  In  actions  brought  by  the 
father  of  the  child,  and  by  tbe  child,  against  the  company,  the  plaintiffs 
offered  to  prove  the  above  facts,  and  others  showmg  negligence  by 
defendant's  servants. 

Eddf  that  the  court  below  properly  refused  to  admit  the  plaintiffs^  offers, 
and  properly  directed  verdicts  for  the  defendant.    (Paxson,  J.) 

TRU2<rKBT  and  Stbrbbtt,  JJ.,  dissent. 

Error  to  the  Common  Pleas  No.  2,  of  Allegheny  County. 

These  were  two  actions  on  the  case,  one  brought  by  John  H. 
Cauley,  a  minor,  by  his  father  and  next  friend,  John  Cauley, 
and  the  other  by  the  said  John  Cauley,  the  father,  against  the  above- 
mentioned  railway  company,  to  recover  damages  for  injuries  to 
said  minor,  and  loss  of  service,  etc.,  caused  by  the  alj^od  negli- 
gence of  defendant's  servants.  Plea,  not  guilty.  The  docket 
entries  in  both  cases  were  the  same,  and  both  were  tried  together. 

When  the  causes  came  on  for  trial,  before  Kirkpatrick,  J.,  the 
plaintife  offered  to  prove  substantially  the  following  facts :  On  the 
morning  of  Sept.  20,  1879,  John  H.  Cauley,  a  boy  of  seven  yeai-s 
of  age,  was,  without  his  parents'  consent,  playing  with  older  bojs 
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on  a  flat  car  loaded  with  sand,  that  was  standing  upon  a  switch  of  the 
defendant's  raiboad,  at  a  point  within  the  city  of  Pittsburg,  adja- 
cent to  a  street  crossing,  m  a  thickly  populated  district  near  roll- 
ing mills  and  factories,  and  near  the  residence  of  plaintiffs'  family ; 
wnile  so  playing,  the  defendant's  servants  caused  the  said  car  with 
others  to  be  shifted  by  a  locomotive,  and  while  the  train  was  in 
rapid  motion  the  conductor,  who  was  on  the  ground  near  bv, 
ordered  the  boys  off,  and  at  the  same  time  a  brakeman  on  the  tram 
approached  the  boys  in  a  threateniiie-manner,  when  the  boys 
jumped  off  the  train,  and  the  plaintiff,  John  H.  Cauley,  in  so  doing 
fell  and  was  run  over,  suffering  injury  which  requirea  the  amputa- 
tion of  his  leg  below  the  knee ;  the  mother  of  the  boy  seeing  the 
danger,  had  called  to  the  conductor  protesting  aeainst  his  ordering 
her  Doy  off  the  train  while  it  was  in  motion,  to  ^ich  remonstrance 
he  paid  no  attention,  but  with  oaths  repeated  his  orders  to  the  boys 
to  get  off,  while  the  cars  were  in  motion. 

Offers  objected  to  as  irrelevant,  and  because  they  disclose  the 
fact  that  the  boy  was  a  trespasser  at  the  time  of  the  injury,  and 
they  fail  to  disclose  such  negugence  on  the  part  of  the  defendants 
as  would  entitle  plaintiffs  to  recover.  Objection  sustained,  and 
offers  excluded. 

There  being  no  other  evidence,  the  court  charged,  as  requested 
by  defendant,  that  the  verdict  should  be  for  the  defendant,  adding, 
at  plaintiff's  request,  that  the  reason  in  so  charging  was  because  the 
court  ruled  out  the  plaintiffs'  offers  of  evidence. 

Verdict  and  judgment  in  each  case  for  defendant.  The  plain- 
tiffs took  this  writ  of  error  to  said  judgments,  assigning  for  error 
the  exclusion  of  plaintiffs'  offers  of  testimony. 

A.  M.  Watson,  for  plaintiffs  in  error  : 

The  court  below  treated  the  child  as  if  he  were  an  adult,  over- 
looking the  distinction  between  the  legal  responsibility  of  adults  and 
infants  of  tender  years,  and  the  corresponding  distinction  in  the 
duty  of  the  railroad  company  to  the  two  classes.  The  car  loaded 
with  sand,  standing  on  a  switch  in  a  populous  district,  not  fenced 
off  from  the  street,  offered  an  irresistible  temptation  to  boys  to 
play  in  the  sand,  and  the  company  in  failing  to  provide  a  watch- 
man to  warn  them  off,  tacitly  encouraged  the  trespass,  and  were 
guilty  of  negligence  in  inhumanly  ordering  the  boys  off  while  the 
train  was  in  rapid  motion,  when,  by  waiting  a  few  minutes;  the 
train  would  have  stopped,  and  no  harm  would  have  been  done 
to  the  company  or  to  the  boys.  "  A  defendant  is  liable  to  an 
infant  seven  years  old  for  injury  resulting  from  negligence,  though 
the  plaintiff  was  a  trespasser  and  contributed  to  the  mischief  by 
his  own  act."  Smith  v.  O'Connor,  12  Wr.,  221 ;  Penna.  K.  R. 
Co.  V.  Lewis,  29  Sm.,  33 ;  Phila.  &  Reading  R  R.  Co.  v.  Long,  25 
Sm.,  257;  P.  &  M.  Pass.  Railway  Co.  v.  Donahue,  20  Sm.,  119; 
R.  R.  Co.  V.  Spearen,  11  Wr.,  300 ;  Pa.  R.  R.  Co.  v.  Morgan,  1 
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Nor.,  134 ;  Lynch  v.  Nurdin,  1  Ad.  &  E.,  422 ;  Kobinson  v.  Cone, 
22  Ver.,  224. 

Dalzell  (Hampton,  with  him),  for  defendant  in  error : 
The  court  ruled  out  the  plaintiffs'  offers,  not  on  the  ground  of 
contributory  negligence,  but  because  the  boy  was  a  trespasser.  A 
distinction  may  be  taken  between  the  suit  by  the  father  and  that 
by  the  minor.  There  could  be  no  recovery  by  the  former,  under 
any  of  the  authorities.  It  is  the  duty  of  parents  to  prevent  their 
children  from  trespassing  on  a  raibx)ad  track,  and  a  failure  to  do  so 
is  contributory  negligence  per  se.  Smith  v.  Hestonville,  Mantua, 
&  Fainnount  Pass.  Kailway  Co.,  8  Weekly  Notes,  166.  Nor  is 
the  case  really  doubtful  as  to  the  latter.  The  company  owes  no 
duty  to  trespassers,  without  regard  to  age.  Duff  v.  A.  V.  K.  E. 
Co.  (ante,  p.  504),  27  Pitts.  Leg.  J oum.,  58,  Nov.  26,  1879 ;  Flower 
V.  Pa.  R.  R.  Co.,  19  Sm.,  214 ;  Cunningham  v.  Pa.  R.  R.  Co.,  Oct. 
and  Nov.  T.,  1859,  unreported;  Knight  v.  Abort,  6  Barr,  472; 
Phila.  &  Read.  R.  R.  Co.  v.  Yeiser,  id.,  366.  In  this  case  the  ques- 
tion of  negligence  was  for  the  court.  Goshorn  v.  Smith,  8  Weekly 
Notes,  290. 

Paxson,  J. — It  was  said  by  Mr.  Justice  Strong,  in  Philadelphia 
&  Reading  R.  R.  Co.  v.  Hummell  (8  Wright,  at  page  378) :  "  It  is 
true  it  should  be  understood  in  this  State  that  the  use  of  a  railroad 
track,  cutting,  or  embankment,  is  exclusive  of  the  pubh'c  every- 
where, except  where  a  way  crosses  it."  The  same  doctrine  has 
been  reiterated  again  and  again,  in  subsequent  cases.  In  Mulher- 
rin  V.  Delaware,  lS,ckawanna  &  Western  Railroad  Co.  (31  P.  F.  S., 
366)  it  was  said :  "  Except  at  crossings,  where  the  public  have  a 
right  of  way,  a  man  who  steps  his  foot  upon  a  railroad  track,  does  so 
at  his  peril.  The  company  has  not  only  a  right  of  way,  but  it  is 
exclusive  at  all  times  and  for  all  purposes,-'  and  Railroad  v.  Norton 
(12  Harris,  465)  was  cited  in  support  of  this  rule. 

Many  other  cases  might  be  referred  to  were  it  necessary.  We 
live  in  an  age  of  steam  and  rapid  development.  The  world 
demands  quick  transportation.  Increased  speed  necessarily  involves 
increased  danger.  Holding,  as  we  do,  sucli  corporations  to  a  strict 
responsibility  for  negligence,  it  is  our  duty  to  give  thetn  a  clear 
track.  This  rule  is  not  only  proper  in  itself,  but  is  necessary  for 
the  preservation  of  life.  Its  propriety  is  no  longer  a  subject  for 
discussion. 

It  ought  also  to  be  equally  well  understood  that  parents  who  per- 
mit their  children  to  trespass  upon  the  track  of  a  railroad  are  guiJtv 
of  negligence.  It  is  not  only  gross  but  culpable  negligence,  as  it 
imperils  the  lives  of  the  children  so  trespassing,  as  also  the  lives  of 
the  travelling  public.  A  similar  view  was  taken  in  Railroad  Com- 
pany V.  Hummell,  supra,  where  it  was  said  that  children  "  cannot 
be  upon  the  railroad  without  a  culpable  violation  of  duty  by  their 
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parents  or  guardians."  It  is  very  clear,  therefore,  that  as  to  tlie 
suit  brought  by  John  Cauley,  in  his  own  right,  for  the  injury  to 
his  son,  he  cannot  recover.  The  child  was  npon  the  car,  where  lie 
ought  not  to  have  been,  by  the  negligence  and  want  of  care  of  his 
father.  Nor  does  the  otter  of  evidence  ruled  out  by  the  court 
below  tend  to  rebut  the  presumption  of  negligence  on  the  part  of 
his  parents ;  on  the  contrary,  it  strengthens  it.  Assuming  the  offer 
to  be  true,  it  shows  that  the  child  was  not  only  playing  upon  the 
car  on  the  occasion  when  he  received  the  injury,  but  that  he  had 
done  so  before.  The  location  was  near  his  parents'  house,  proba- 
bly in  sight,  as  his  mother  saw  the  accident,  and  called  to  the  con- 
ductor. That  the  child  was  there  without  his  father's  consent,  is 
not  to  the  purpose.  "  To  suffer  a  child  to  wander  on  the  street  has 
the  sense  of  permit.  If  such  permission  or  sufferance  exist,  it  is 
negligence."  (Phila.  &  Reading  U.  R.  Co.  v.  Long,  25  P.  F.  S., 
265.)  I  apprehend  few  parents  would  consent  to  a  child's  playing 
npon  a  railroad  track,  or  any  other  known  place  of  danger.  But 
many  parents  might  neglect  the  precautions  necessary  to  prevent 
it.  In  some  instances  it  would  require  more  than  merely  to  cau- 
tion a  child  against  it.  Positive  prohibition,  followed  by  punish- 
ment for  violation,  may  sometimes  be  necessary.  It  too  often  hap- 
pens that  boys  are  allowed  to  wander  about  the  streets,  and  tres- 
pass upon  railroad  tracks,  with  very  little  care  or  supervision  of 
their  parents.  "Whilst  so  engaged,  injuries  of  this  character  are 
likely  to  happen.  Much  as  tncy  are  to  be  deplored,  and  however 
mncn  our  sympathies  may  be  aroused  for  one  so  injured,  it  would 
be  unjust  to  compel  a  corporation  or  individual  to  make  a  pecuniary 
compensation  for  such  accident,  when  it  was  the  result  of  the  law- 
ful pursuit  of  a  lawful  business  by  such  corporation  or  individual. 
Aside  from  this,  the  defendant-company  owed  the  father  of  this 
child  no  duty.  The  father  owed  his  child  the  duty  of  protection. 
The  company  did  not.     The  evidence  was  properly  rejected. 

In  regard  to  the  snit  brought  for  the  child  by  his  father,  as  his 
next  fnend,  it  is  suflScient  to  say  that  the  child  being  unlawfully 
upon  the  car,  the  defendant-company  owed  it  no  duty,  and  is  not 
liable  for  the  injury.  This  was  tlie  principle  upon  which  Railroad 
Co.  V.  Hummell  was  ruled.  In  the  recent  case  of  Duff  v.  Alle- 
gheny Valley  R.  R.  Co.  (Pitoburg  Legal  Journal  of  Nov.  26, 
1879 ;  8.  c,  ante,  p.  504),  it  appears  that  the  conductor  of  a  train, 
in  violation  of  the  rules  of  tne  company,  permitted  a  boy  to  sell 
papers  on  the  train.  By  the  alleged  negligence  of  the  company 
the  boy  was  killed.  The  right  of  his  mother  to  recover  was  denied 
npon  the  ground  that  the  boy  was  a  mere  trespasser,  and  the  com- 
pany owed  him  no  duty.  It  is  useless  to  multiply  authorities.  The 
rule  is  well  settled,  and  is  sustained  by  reason  and  authority.  More- 
over, it  is  demanded  by  humanity.  There  are  many  unfeeling 
parents  who  not  only  neglect  but   maltreat   their   ciiildren.     It 
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would  be  cruel  to  such  children  to  lay  down  a  rule  which  would 
make  it  an  obiect  for  unprincipled  parents  to  expose  them  to 
injury  and  death  upon  a  railroad  track. 

Upon  the  merits,  these  judgments  ought  to  be  affirmed.  But 
we  notice  that  one  writ  oi  error  has  been  taken  to  the  two  cases. 
There  is  no  authority  for  this.  It  is  a  practice  that  we  will  not 
encourage.  Besides,  the  Commonwealth  loses  the  tax  upon  one 
writ.  There  should  have  been  a  separate  writ  of  error  to  bring 
up  each  case.  We  have  expressed  our  opinion  upon  the  merits  to 
avoid  having  our  time  occupied  with  the  cases  again.  But  we  will 
not  enter  judgment. 

Writ  quashed. 

Tbunkey  and  Sterbett,  JJ.,  concur  in  quashing  the  writ,  but 
not  in  the  opinion,  from  which  they  dissent. 

These  two  cases  present  the  interestlDg  and  important  question  as  to  the 
obligations  of  railroad  companies  to  trespassers  on  or  about  their  tracks  and 
rolling  stock. 

It  may  be  stated,  as  a  general  rule  of  law,  that  the  mere  fact  of  a  man^s 
being  a  trespasser  does  not  deprive  him  of  all  rights.  The  railroad  company 
upon  whose  property  he  is  trespassing^ are  not,  of  course,  bound  to  exercise 
any  care  or  duigence  for  his  safety.  This  would  be  unreasonable,  since  the 
company  has  a  right  to  suppose  that  no  one  will  trespass  on  their  cars  or 
track.  But  the  company  is  most  unquestionably  responsible  for  any  inten- 
tional or  wanton  injury  done  such  trespasser. 

McCarty  v.  Delaware  &  H.  C.  Co.,  17  Hun.,  74;  Rounds  «.  D.,  L.  &  W.  R. 
R.  Co.,  64  N.  Y.,  129;  Lovett  v.  Salem  and  S.  D.  R.  Co.,  9  Allen,  557;  Spof- 
ford  D.  Harlan,  8  Allen,  176 ;  Penn.  R.  R.  Co.  v,  Sinclair,  62  Ind.,  301 ;  Lafayette 
&I.  R.  RCo.i;.  Adams,  26  Ind.,  76;  GillistJ.  Penna.  R.  R.  Co.,  69  Pa.  St.,  129; 
Phila.  &  Reading  R.  R.  Co. «.  Hummell,  44  Pa.  St.,  375;  Pitts.,  Ft.  W.  & 
Chic.  Ry.  Co.  v.  Collins,  87  Pa.  St.,  405;  Illinois  Cent.  R.  R.  Co.  v.  Hall,  72 
HI.,  222;  niinois  Cent.  R.  R.  v,  Hetherington,  83  HI.,  510;  McCarty  «.  Del.  & 
H.  Canal  Co.,  17  Hun.,  74;  Kansas  Pac.  R.  R.  Co. «.  Ward,  4  Col.,  80;  Rothe 
V,  Mil.  &  St.  P.  R.  R.  Co.,  21  Wis.,  256. 

This  rule  applies  to  all  persons  walking  or  standing  on  the  company^s 
track,  except  at  the  crossing  of  roads  or  streets. 

Cogswell  V.  Oregon  &  C.  R.  R.  Co.,  6  Oreg.,  417;  Ostortag  «.  Pac.  R.  R.  Co., 
64  Mo.,  421 ;  O'Donnell  v.  Mo.  Pac.  R.  R.  Co.,  7  Mo.  App.,  190;  Langv.  Holli- 
day  Creek  R.  R.  Co.,  42  Iowa,  677;  Van  Schaick  v.  Hudson  River  fi.  R.  Co., 
4SN.  Y.,  527;  Rich.  &  D.  R.  R.  Co.  v,  Anderson,  21  Gratt,  12. 

And  to  persons  in,  about,  or  upon  cars  of  the  company,  although  not  actu- 
ally in  motion  at  the  time  of  the  beginning  of  the  trespass. 

Lewis  V.  Bait.  &  O.  R.  R.  Co.,  38  Md.,  588;  McMahon  v.  Northern  Central 
R.  R.  Co.,  39  Md.,  438;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Dewey,  26  HI.,  255; 
Gahagan  c.  Boston  &  L.  R.  R.  Co.,  1  Allen,  187;  O'Mara  t>.  Del.  &  H.  C.  Co., 
18  Hun.,  192;  Memphis  &C.  R.  R.  Co.  9.  Copeland,  61  Ala.,  376;  Stillsonv. 
Hannibal  &  St.  J.  R.  K.  Co.,  67  Mo.,  671 ;  Central  R.  &  B.  Co.  v.  Dixon,  42  Ga., 
327;  Rauch  v.  Lloyd,  31  Pa.  St.,  358. 

The  question  how  far  this  rule  is  modified  when  the  person  injured  is 
upon  or  about  the  train  by  the  permission  of  the  employees  of  the  company,  is 
a  perplexing  one.  The  great  preponderance  of  authority  is  to  the  effect  that 
if  the  person  be  on  the  train  by  invitation  of  the  company,  or  be  there  with- 
out having  paid  fare,  but  is  allowed  by  the  conductor  to  remain,  and  is  not 
ejected  by  him  in  compliance  with  regulations,  the  duty  of  the  company 
towards  such  a  person  is  the  same  as  that  due  to  every  other  passenger. 
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Phila.  &  Reading  R.  R.  Co.  t>.  Derby,  14  How.  (U.  S.),  468;  Lovett  v.  R.  R., 
1^  Allen,  557;  Holmes  «.  Wakefield,  12  Allen,  580;  Rounds  «.  R.  R.,  64  N. 
Y.,  129;  Ck)llett  c.  L.  &  N.  W.  R.  R.  Co.,16  Q.  B.,  989;  New  World  v.  King, 
16  How  (IT.  8.),  464;  Nolton  v.  West.  R.  R.,  15  N.  Y.,  484;  Carroll «.  R.  R., 
«8  N.  Y.,  126;  Gulenwater  «.  M.  &  I.  R.  R.  Co.,  5  Ind.,  540;  Ohio  &  Miss.  R. 
R.«.  Muhling,  30  111.,  28;  Rose  «.  R.  R.,  89  Iowa,  246;  Penna.  R.  R.  v. 
Rooks,  57  Pa.  St.,  889. 

Bee,  however,  the  case  of  Toledo,  Wabash  &  Western  R.  R.  Co.  v.  Brooks, 
81  111.,  291,  where  it  appeared  that  plaintiff  had  fraudulently  induced  the 
conductor  to  carry  her  without  paying  fare,  contrary  to  regulations,  which 
fact  was  held  sufficient  to  preclude  her  from  recovering  for  an  injury  done 
her  by  an  accident  to  the  train  in  which  she  was  seated. 

A  question  sometimes  arises,  as  in  this  case,  relative  to  the  power  of  the 
employee  to  extend  the  invitation  or  grant  the  permission  to  be  on  or  about 
the  company's  property.  The  cases  on  the  point  are  scanty.  The  only  ones 
material  to  note  are  Wilton  v.  R.  R.,  107  Mass.,  108,  and  Flowers.  R.  R. 
Co.,  69  Pa.  St.,  210.  In  the  former,  the  driver  of  a  horse  car  invited  the  plain- 
tiff to  ride  free  on  the  front  platform.  While  there  she  was  injured  by  a 
lar  of  the  car,  which  caused  her  to  fall  to  the  ground.  It  was  held  that 
being  there  by  the  driver's  invitation,  the  duty  of  the  compvny  was  the  same 
to  her  as  to  any  other  passenger,  and  she  was  therefore  allowed  to  recover. 

In  the  latter,  the  plaintiff,  a  boy  of  about  twelve,  was  asked  by  the  engi- 
neer of  a  locomotive  to  assist  him  in  filling  his  boiler,  and  while  so  employed 
was  killed  by  a  sudden  jerking  of  the  tram.  It  was  held  that  the  engineer 
had  overstepped  his  authority,  that  the  company  owed  no  duty  to  the  boy 
except  to  refrain  from  intentional  or  wanton  injury  of  him,  and  that  this  not 
appearing  to  have  been  inflicted,  the  plaintiff  was  not  entitled  to  recover. 


The  Grand  Rafidb  &  Indiana  R.  R.  Co. 

V. 

Showers. 

(71  Indiana  BeportSy  451.    November  Term,  1880.) 

A  corporation  which  knowingly  hires  and  keeps  in  its  employ  a  minor,  in 

opposition  to  the  parent's  will,  is  liable  to  the  parent  for  the  reasonable 

value  of  such  minor's  services. 
Where  a  complaint  states  facts  which  constitute  a  cause  of  action,  though 

the  damages  laid  may  not  be  such  as  proximately  result  from  the  act 

complained  of  it  is  sufficient  on  demurrer. 

D.  Studabaker  and  J.  P.  Quinn,  for  appellant. 

Elliott,  J. — The  complaint  of  appellee  Bonght  a  recovery  for 
damages  resulting  from  the  loss  of  service  and  death  of  his  minor 
son,  ^larging  in  ms  complaint  that  his  son  was  employed  by  appel- 
lant against  appellee's  will,  and  that  his  death  was  caused  by  the 
cnlpabie  negligence  of  appellant.  The  judgment  below  was  in 
appellee's  favor. 

The  complaint  is  in  two  paragraphs,  to  each  of  which  appellant 
addressed  a  demurrer.  The  demurrers  were  overruled,  and  of  that 
ruling  appellant  now  complains. 

The  two  paragraphs  of  the  complaint  are  substantially  the  same, 
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and  contain,  in  substance,  these  material  facts :  That  the  defend- 
ant is  a  railway  corporation,  and  the  lessee  of  a  railway  running 
through  part  of  this  state  J  that  the  appellee's  son,  Charles  E. 
Showers,  nad  been  and  was  in  the  employ  of  the  appellant  as  a 
brakeman ;  that  on  the  night  of  March  23a,  1873,  the  appellant's 
employees  were  running  a  train  to  which  was  attached  a  car  called 
a  caboose ;  that,  on  the  aforesaid  night,  the  said  Charles  Showers 
was  ordered  to  put  down  the  brakes  on  said  caboose ;  that  the  train 
was  running  at  the  rate  of  fifteen  miles  an  hour ;  that  the  top  of 
the  caboose  and  all  external  attachments  were  covered  with  a 
smooth  coat  of  ice ;  that  said  Showers  was  compelled  to  climb  to 
the  outside  of  the  caboose  to  shut  down  the  brake ;  and  that,  with- 
out any  negligence  on  his  part,  he  slipped,  fell  between  the  cars, 
was  run  over  and  killed.  The  facts  just  recited  are  followed  with 
the  averments,  that  the  said  Charles  was  the  infant  son  of  the 
appellee ;  that  he  was  seventeen  years  of  age,  and  was  employed 
by  appellant  without  the  consent  and  against  the  will  of  the  appel- 
lee. 

We  think  the  court  did  right  in  overruling  the  demurrers.  The 
facts  stated  constituted  a  cause  of  action  against  appellant,  because 
they  show  that  the  appellant  hired  the  infant  son  of  appellee  in 
opposition  to  the  known  will  of  the  father.  This  entitled  the 
appellee  to  some  damages,  for  it  showed  a  legal,  actionable  injury. 
The  appellant,  however,  contends  that  the  damages  sought  by  the 
complaint  are  not  the  natural  and  proximate  result  of  the  injury 
complained  of,  and  that  the  demurrers  ought  therefore  to  have 
been  sustained.  This  argument  is  fallacious.  If  a  complaint  states 
facts  constituting  a  cause  of  action,  it  is  good,  although  tiie 
damages  laid  may  not  be  such  as  proximately  result.  The  facts 
stated,  and  not  the  claim  for  damages,  constitute  the  cause  of 
action,  and  where  the  substantive  facts  are  sufficient,  a  demurrer 
cannot  be  well  taken.  We  do  not,  of  course,  mean  to  say  that  any 
other  damages  than  such  as  naturally  and  proximately  result  from 
the  act  complained  of  can  be  recovered,  out  what  we  do  say  is 
that  a  good  statement  of  facts  is  not  made  bad  by  an  improper 
claim  for  damages. 

The  appellant  has  also  assigned  for  error  the  ruling  denying  the 
motion  for  a  new  trial.  In  discussing  the  questions  presented  by 
this  assignment,  counsel  insist  that  there  can  be  no  recovery, 
because  one  employee  cannot  recover  damages  for  an  injury  re- 
sulting from  the  negligence  of  his  co-eniployee.  In  our  opinion, 
that  question  does  not  arise  in  this  case.  The  gist  of  the  complaint 
is  that  appellant  kno^vingly  hired  the  minor  son  of  appellee,  and 
did  agamst  his  known  wall,  and  the  evidence  fairly  supports  the 
complaint.  The  question,  therefore,  is,  can  a  father  maintain  an 
action  against  a  corporation  which  knowingly  hires  and  keeps  in 
its  employ,  in  opposition  to  the  parent's  wull,  a  minor  child,  to 
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whose  society  and  services  the  father  is  entitled?  There  is  no 
other  cause  of  action  shown,  nor  does  the  evidence  establish  any 
other  substantive  cause. 

The  counsel  of  appellant  ask  us  to  reverse  the  judgment  because 
the  finding  is  not  supported  by  the  evidence.  A  careful  examinar 
tion  of  the  evidence  nas  satisfied  us  that  it  fairly  supports  the  find- 
ing of  the  court.  The  employment,  the  relationship  of  parent  and 
child,  the  infancy,  the  notice  by  the  father  to  the  corporation,  the 
child's  death,  are  shown,  and  upon  these  facts  there  was  a  plain  right 
of  recovery.  The  only  point  upon  which  there  can  fairly  be  doubt 
suggested  is  as  to  whether  tliere  was  notice  to  appellant  of  the 
famer's  opposition  to  the  employment  of  his  minor  son.  Upon 
this  point  there  was  testimony  showing  that  the  father  directed 
the  ooy's  mother  to  notify  the  appellant  not  to  continue  him  in  its 
employment ;  that  the  mother  went  to  the  conductor  of  the  train, 
and  notified  him  of  the  father's  command ;  that  the  conductor  gave 
information  to  one  of  the  principal  oflicers  of  the  railway  company  ;. 
that  the  boy  was  discharged  the  following  day ;  and  that  he  was 
employed  the  second  time,  some  months  afterward,  and  through 
the  medium  of  a  telegram  from  one  of  the  ofliicers  of  the  corpora- 
tion. From  this  evidence,  we  think  the  court  was  fairly  warranted 
in  finding  against  appellant,  upon  this  point. 

The  finding  was  not  contrary  to  law,  because  it  is  well  settled 
that  one  employing  the  minor  child  of  another,  against  the  parent's 
will,  must  pay  to  the  parent  the  reasonable  value  of  the  child's 
services,  and  it  is  equally  well  settled  that  an  action  will  lie  whei-e 
one  wrongfully  and  knowingly  keeps  an  infant  child  from  the  ser- 
vice of  the  parent.  Rogers  v.  Smith,  17  Ind.,  323 ;  Plummer  v. 
Webb,  1  Ware,  75 ;  Steele  v.  Thacher,  1  Ware,  91.  There  are, 
indeed,  cases  going  to  the  extent  of  holding  railway  corporations 
liaUe  for  damages  resulting  from  the  death  of  a  minor  child  em- 
ployed by  the  corporation  against  the  father's  will,  although  the 
death  was  caused  by  the  ne^igence  of  the  child's  fellow  servants. 
H.  &  G.  N.  R.  R.  Co.  V.  Miller,  49  Tex.,  322,  and  authorities 
cited.  We  are  not,  however,  required  by  the  record  to  consider 
that  question,  and  therefore  make  no  decision  upon  it. 

The  court  allowed  appellee  only  $200  damages,  and  this  was  not 
an  unreasonable  assessment,  even  though  the  right  of  recovery 
should  be  rigidly  limited  to  the  loss  directly  resulting  from  the  loss 
of  the  boy's  services.  There  was  much  evidence  given  upon  the 
question  of  the  value  of  tlie  lad's  services,  and  we  cannot  say 
that  $200  was  anything  more  than  a  fair  compensation  for  the 
direct  and  actual  loss  consequent  upon  the  corporation's  act  in  de- 
privine  appellee  of  the  services  oi  his  eon.  The  fair  inference 
from  the  evidence,  as  well  as  from  the  amount  of  the  recovery,  is 
that  the  court  estimated  the  damages  solely  upon  the  basis  of  the 
value  of  the  child's  services.     The  appellant  certainly  could  not 
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complain  of  damages  assessed  upon  snch  a  basis,  however  it  might 
be  as  to  the  appellee.  Nor  do  we  understand  counsel  for  appellant 
to  claim  in  their  brief  that  the  damages  were  too  great ;  no  such 
question  is  discussed.  The  claim  is  that  under  the  evidence  there 
ought  to  have  been  no  recovery  at  all. 

We  have  not  had  a  brief  from  appellee,  and  may,  therefore, 
have  overlooked  important  points  deserving  consideration,  but  we 
have  not  felt  bound  to  do  more  than  examine  and  decide  the  ques- 
tions discussed  by  appellant. 

Judgment  affirmed,  at  costs  of  appellant. 


Smtth 

V. 

Thb   Hestobville,  Mantua  &   Faiemoxjnt   Passenger   Rasl- 

BOAD  Co. 
(Adoanee  Casey  Pennsylvania.     February  2,  1880.) 

'Where,  in  an  action  against  a  passenger  railway  company  for  damages  for 
the  death  of  plaintiff's  child,  alleged  to  have  been  caused  by  the  negli- 
gence of  defendant's  servants,  the  plaintiffs  evidence  developed  the  fact 
that  the  child  was  only  in  his  seventh  year,  and  was  employed,  at  the 
time  the  accident  causing  death  happened,  in  furnishing  water  to  the 
conductors  and  drivers  upon  defendant's  cars,  with  the  plaintiff's  knowl- 
edge and  consent: 

HiMy  that  it  was  contributory  negligence  per  se  on  the  part  of  the  plaintif 
to  suffer  her  child  to  engage  m  so  dangerous  an  employment,  and  that  a 
nonsuit  was  properly  entered. 

Error  to  the  Common  Pleas  No.  1,  of  Philadelphia  County. 

Case,  by  Elizabeth  J.  Smith  against  the  HestonviUe,  Mantua  <fe 
Fairmount  Passenger  Railroad  Company  to  recover  damages  for 
the  death  of  her  son  "Willie,  a  lad  seven  years  old,  alleged  to  have 
been  caused  by  negligence  of  defendant's  servants.  Plea,  Not 
guilty. 

The  evidence  adduced  on  the  trial  by  the  plaintiff  was  as  follows : 
Plaintiff  was  emploved  by  the  Pennsylvania  Railroad  Company  to 
clean  cars,  and  was  m  the  prosecution  of  her  employment  obliged 
to  be  absent  from  her  home  from  seven  in  the  morning  imtil  sbc  in 
the  afternoon.  Her  son  Willie,  together  with  other  boys  in  the 
neighborhood,  was  in  the  habit  nearfy  every  day  during  the  summer 
of  the  year  1876  of  getting  water  at  a  spring  in  the  vicinity,  and  of 
then  getting  upon  the  platforms  of  street  cars  belonging  to  the  de- 
fendant company,  and  furnishing  the  drivers,  conductors  and  pas- 
sengers with  water.  For  this  service  he  had  been  accustomea  to 
receive  various  small  gratuities.  He  had  never  been  warned  bv 
•either  drivers,  conductors,  or  policemen  to  discontinue  this  practice 
or  to  keep  off  the  car  platfonns.    Plaintiff  knew  that  her  son  was 
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thus  in  the  habit  of  going  to  the  cars  with  water.  The  cup  and 
pitcher  used  by  him  for  this  purpose  was  taken  by  him  witn  her 
consent  She  also  cautioned  him  to  be  careful  in  getting  on  and 
off  the  cars.  On  the  afternoon  of  August  7,  1876,  plaintifPs  son, 
in  company  with  two  other  boys,  somewhat  older  than  nimself ,  went 
to  the  comer  of  Thirty-thii'd  and  Spring  Garden  Streets,  for  the 
purpose  of  serving  water.  They  had  sometimes  done  so  in  the 
same  spot  before.  A  car  belonging  to  the  defendant  company 
came  up  a  small  hill  upon  Spring  Garden  street,  advancing  but 
slowly.  Plaintiff's  son  jumped  upon  the  front  platform,  which  was 
not  provided  with  a  fender,  and  gave  a  drink  to  the  driver.  No 
one  saw  the  accident  which  ensued,  or  could  explain  the  cause  of  it, 
but  two  or  three  minutes  later,  the  car  having  continued  moving  in 
the  interim,  plaintiff's  son  was  seen  on  the  street,  between  the  front 
and  hind  wheels,  lying  upon  his  back,  having  been  run  over  by  the 
front  wheel.  He  was  soon  after  carried  to  the  hospital,  and  in  less 
than  two  days  died  from  the  effect  of  his  injuries. 

Defendant  asked  for  a  nonsuit  on  the  ground  of  contributory 
negligence  on  the  part  of  the  plaintiff,  in  allowing  the  deceased  boy 
to  engage  in  the  employment  stated  in  the  evioence  at  the  age  of 
seven  years.  The  court  (Allison,  P.  J.)  granted  the  nonsuit,  saying : 
"  If  the  case  went  to  the  jury  I  should  certainly  say  that  it  was 
contributory  negligence  on  the  part  of  the  mother  to  send  or  permit 
her  child,  of  seven  years  of  age,  to  take  upon  himself  the  rists  of  a 
business  of  this  kind ;  that  is,  that  no  child  of  seven  years  of  age  has 
discretion  enough  to  be  trusted  under  such  circumstances  with  its 
own  protection,  and  going  with  the  permission  is  equivalent  to  going 
with  the  direction  oi  the  parent.  The  parent  knew  it,  furnished  it 
with  her  own  pitcher  in  which  to  carry  the  water,  sent  it,  and  sent 
it  even  with  a  caution  to  be  careful,  but  sent  it  with  these  risks 
upon  itself.  I  cannot,  as  at  present  impressed,  regard  under  any 
circumstances  the  fact  that  a  parent  takes  upon  herself  to  permit 
or  to  direct  her  child  to  go  and  carry  on  such  a  business  as  that, 
otherwise  than  that  it  is  per  se  negligence  on  the  part  of  the  parent 
to  subject  a  child  of  seven  years  of  age  to  all  the  risks  incident  to 
Buch  a  business." 

The  court  in  banc  subsequently  refused  to  take  off  the  nonsuit. 
The  plaintiff  thereupon  took  this  writ,  assigning  for  error  this 
action  of  the  court. 

A.  Sydney  Biddle,  for  plaintiff  in  error :  The  corporation  de- 
fendant was  negligent  in  that  it  allowed  so  young  a  child  to 
ride  upon  the  matform ;  it  furnished  no  fender  upon  the  front 
platform ;  it  did  not  stop  the  car  to  allow  plaintiff's  son  to  get  off. 
Fairmount  &  Arch  Sts.  Pass.  K.  R  Co.  v.  Stutler,  4  Smith,  376 ;  P. 
A.  &  M.  Pass.  Railway  Co.  v.  Caldwell,  24  id.,  421 ;  Crissey  v.  H., 
M.  &  F.  Pass.  Railway  Co.,  25  id.,  83 ;  Phila.  City  Pass.  Railway 
Co.  V.  Hassard,  25  id.,  367 ;  R.  R.  Co.  v.  Gray,  3  Weekly  Notes,  421 ; 
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Colgan  V.  W.  P.  P.  Railway  Co.,  4  id.,  401 ;  Kay  v,  Penna.  R.  E. 
Co.,  15  Smith,  276. 

There  was  no  proof  of  any  contributory  negligence  on  the  part 
of  plaintiff's  son,  and  at  any  rate  his  age  was  such  as  to  prevent 
<5ontributory  negligence  being  imputed  to  him.  Ranch  v.  Lloyd  & 
Hill,  7  Casey,  358 ;  Johnson  v.  W.  0.  &  P.  R.  R.  Co.,  20  Smith,  357. 

Nor  was  there  contributory  negligence  on  the  part  of  the  plain- 
tiff. True,  she  knew  her  son  was  in  the  habit  of  carrying  water  on 
the  cars,  but  there  was  no  evidence  that  she  knew  now  he  did  it. 
Nor  could  she  reasonably  have  foreseen  and  provided  against  the 
occurrence  of  a  set  of  circumstances  which  without  the  defendant's 

f'oss  carelessness  could  not  have  resulted  in  injury  to  the  child, 
enna.  R.  R.  Co.  v.  Ogier,  11  Casey,  72 ;  Gray  et  al.  v.  Scott  et 
iix.,  15  Smith,  345. 

The  mere  permission  of  the  mother  to  the  son  to  furnish  water 
was  not  a  sufficiently  proximate  cause  of  an  accident  caused  wholly 
by  defendant's  negligence,  to  debar  her  from  recovery.  Drew  v. 
Sixth  Ave.  R.  R.  Co.,  26  N.  T.,  49 ;  Cosgrove  v.  Ogden,  49  N.  Y., 
255 ;  Ihl  V.  Forty -second  Street,  etc.,  Co.,  47  N.  Y.,  317 ;  Penna.  R. 
R.  Co.  V.  Lewis,  29  Smith,  33. 

The  Act  of  April  26,  1855  (P.  L.,  309),  is  a  supplement  to  that 
of  April  15,  1851,  §  18  (P.  L.,  674).  The  intention  of  the  former 
act  was  to  substitute  the  pergonal  representatives  of  the  deceased 
for  him.  Hence  the  only  contributory  negligence  involved  is  that 
of  the  deceased,  not  that  of  the  plaintiff. 

Samuel  Gustine  Thompson,  for  defendant  in  error :  There  was 
no  sufficient  evidence  of  negligence  on  the  part  of  defendant  to  go 
to  a  jury.  Such  negligence  must  be  proved  by  plaintiff,  otherwise 
a  nonsuit  is  rightly  entered.  Clark  v,  Ry.  Co.,  5  Weekly  Notes, 
119 ;  Ileil  v.  R.  R.  Co.,  id.,  93 ;  Wilbrand  v.  Eighth  Ave.  R.  R.  Co., 
S  Bosw.,  314. 

The  plaintiff  was  guilty  of  contributory  negligence  in  allowing  a 
child  of  such  tender  years  to  engage  in  such  a  dangerous  employ- 
ment. Kay  V.  Penna.* R.  R.  Co.,  15  Smith,  276 ;  R.  K.  Co.  v.  Hum- 
mell,  8  Wright,  376 ;  P.  &  R.  R.  R.  Co.  v.  Long,  25  Smith,  257 ; 
Glassey  v.  Hestonville,  etc.,  P.  R.  R.  Co.,  7  Smi'th,  172 ;  Smith  v, 
O'Connor,  12  Wright,  223 ;  P.  A.  &  M.  R.  R.  Co.  v.  Pearson,  22 
Smith,  171 ;  Penna.  R.  R.  Co.  v.  Lewis,  29  Smith,  33. 

Teunkey,  J. — Previous  to  the  accident  which  caused  the  death 
of  the  plaintiff's  son,  he  and  older  boys  had  been  in  the  habit  of 
supplying  with  water  to  drink  the  drivers  and  conductors,  who  en- 
couraged them  to  do  this  by  giving  them  pennies.  At  the  time 
the  plaintiff's  child  was  at  the  defendant's  care  for  that  purpose,  the 
plaintiff  not  only  had  knowledge  of  this  habit,  which  began  before 
the  summer  vacation  of  the  public  school,  and  was  continued  in 
the  vacation,  but  she  permitted  it.     She  saw  the  money  her  child 
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made,  furnished  him  with  cup  and  pitcher,  and  cautioned  him  to  be 
careful  in  getting  on  and  off  the  cars. 

The  child  was  not  seven  years  of  age.  He  was  incapable  of 
negligence,  and  could  not  use  the  care  required  of  a  mature  person 
under  like  circumstances.  His  business  was  with  the  defendant's 
employees — to  give  them  water  and  receive  a  reward.  This  is  not 
the  case  of  a  child  having  occasion  to  cross  the  track  in  going  to 
school,  or  for  other  purpose ;  nor  of  one  that  had  wandered  mto 
tlie  street  without  the  parents'  knowledge ;  nor  even  of  one  per- 
mitted to  play  on  the  street.  If  it  be  that  the  plaintiff's  testimony 
warrants  an  inference  of  negligence  by  the  defendants,  because 
their  drivers  and  conductors  encouraged  this  child,  with  others,  to 
furnish  them  water,  the  admitted  fact  that  the  child's  act  was  with 
the  plaintiff's  permission,  authorized  the  judgment  of  nonsuit,  for 
the  reason  given  by  the  learned  judge  of  the  Common  Pleas. 

The  argument  of  counsel  certainly  is  ingenious  in  support  of  his 
proposition  that  "  the  negligence  of  the  statutory  plaintiflE,  arising 
from  knowledge  or  direct  act,  cannot  preclude  recovery  where  there 
has  been  no  contributory  negligence  on  the  part  of  deceased." 
However,  this  is  not  an  open  question.  In  Smith  v,  O'Connor  (12 
Wright,  218)  it  was  held  that  it  is  not  unjust  to  require  a  defen- 
dant to  answer  for  the  mischief  done  by  his  wrongful  conduct  in 
favor  of  one  who  was  not  in  concurrent  fault,  and  that  an  infant 
seven  years  old  could  not  be  in  such  fault.  This  was  in  reference 
to  an  action  by  the  infant  himself ;  and,  respecting  an  action  by  a 
father  for  an  injury  to  his  infant  son,  Strong,  J.,  said:  " In  such  a 
case  it  may  be  that  the  father  should  be  treated  as  a  concurrent 
wrong-doer.  The  evidence  may  reveal  him  such.  His  own  fault 
may  have  contributed  as  much  to  the  injury  of  the  child,  and  con- 
sequently to  the  loss  of  services  due  him,  as  did  the  fault  of  the 
defendant.  He  owes  to  the  child  protection.  It  is  his  duty  to 
shield  it  from  danger,  and  his  duty  is  the  greater  the  more  helpless 
and  indiscreet  the  child  is.  I£  by  his  own  carelessness,  his  neglect 
of  the  duty  of  protection,  he  contributes  to  his  own  loss  oi  the 
child's  services,  he  may  be  said  to  be  in  pari  delicto  with  a  negli- 
gent defendant."  These  remarks  were  pertinent  to  the  point  de- 
cided in  Glassey  v.  Kailroad  Co.  (7  P.  F.  S.,  172\  that  a  father 
cannot  recover  for  an  injury  to  his  infant  son  wnich  was  partly 
caused  by  his  own  imprudent  act  in  failure  to  perfoi-m  his  paternal 
duty,  and  it  makes  no  difference  whether  the  injury  of  which  he 
complains  was  to  his  absolute  or  relative  rights.  Keierring  to  that 
case,  the  present  Chief  Justice  said  it  very  properly  settled  "that 
if  the  parents  permit  a  child  of  tender  years  to  run  at  large  without 
a  protector  in  a  city  traversed  constantly  by  cars  and  other  vehicles, 
they  fail  in  the  performance  of  their  duties,  and  are  guilty  of  such 
negligence  as  precludes  them  from  a  recovery  of  damages  for  any 
injury  resulting  therefrom.    If  the  case  is  barely  such,  the  negh- 
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ffence  is  a  conclusion  of  law,  and  ought  not  to  be  submitted  to  the 
determination  of  the  jury."  (Railway  Co.  v,  Pearson  and  wife,  22 
P.  F.  Smith,  169.)  The  principle  was  repeated  in  Kail  way  Co.  v. 
Lonff  and  wife  (25  P.  F.  S.,  257),  when  it  was  said :  "  To  suffer  a 
child  to  wander  on  the  street  has  the  sense  of  permit.  If  such  per- 
mission or  sufferance  exist,  it  is  negligence." 

Most  frequently  in  trials  the  question  whether  there  was  reason- 
able care  on  the  part  of  the  parent  is  a  fact  for  the  jurj^ ;  but  where 
the  testimony  of  the  plaintiff  directly  shows  his  contnbutory  negli- 
gence, it  is  the  duty  of  the  court  to  pronounce  the  law. 

Judgment  affirmed. 

Stersett,  J.,  absent. 

This  case  raises  two  questions  of  importance,  viz. : 

1.  As  to  how  far  plaintifTs  ri^ht  of  recovery  was  barred  by  her  own  negll- 
geoce  in  allowing  a  child  of  such  tender  years  to  engage  in  such  a  dangerous 
employment. 

2.  As  to  the  propriety  of  granting  a  nonsuit  on  the  ground  that  plaintiff's 
conduct  was  contnbutory  negligence  per  se. 

Upon  these  two  points  it  may  be  said  that  as  to  the  first  the  principal  case 
is  in  accord  with  the  sum  of  authorities,  and  as  to  the  second  tne  whole  ques- 
tion is  somewhat  involved  in  doubt.  A  brief  consideration  of  the  cases  will 
prove  the  truth  of  this  assertion. 

1.  It  is,  of  course,  admitted  on  all  hands  that  an  infant  of  very  tender 
years  cannot  be  adjudged  guilty  of  contributory  negligence.  The  following 
are  the  latest  authorities  on  this  point : 

Robinsons.  Cone,  22  Vt.,  213;  Birge  v,  Gardiner,  19  Conn.,  617;  Neal  v. 
Gilett,  28  Conn.,  437;  Bronson  v.  Southbury,  87  Conn.,  199;  Washington  & 
G.  R.  R.  Co.  V.  Gladman,  15  Wall.,  401 ;  Bioux  City  &  P.  R.  R.  Co.  c.  Stout, 

17  Wall.,  657;  Pitts.,  W.  &  M.  R.  R.  Co.  v.  Caldwell,  74  Pa.  St.,  421;  Phils. 
&  Reading  R.  R.  Co.  «.  Long,  75  Penna.,  257;  State  v.  Bait.  &  O.  R.  R.  Co., 
24  Md.,  84;  Bait.  C.  P.  R.  R.  Co.  u.  McDonnell,  43  Md.,  534;  Weick  t?.  Lan- 
der, 75  III.,  93;  Rockford,  R.  I.  <&  St.  L.  R.  R.  Co.  o.  Delaney,  82  111.,  198; 
Chicago  &  A.  R.  R.  Co.  v.  Becker,  84  111.,  483;  O'Plaherty  v.  Union  R.  R.  Co., 
45  Mo.,  70;  Schmidt  «>.  Mil.  &  St.  P.  R.  R.  Co.,  23  Wis.,  186;  McMillan  «. 
Burlington  &  M.  R.  R.  Co.,  46  Iowa,  231 ;  Brown  o.  European  &  N.  A.  R.  R. 
Co.,  58  Me.,  384;  Govt.  St.  R.  R.  Co.  «j.  Hanlon,  53  Ala.,  70;  Norfolk  &  P. 
R.  R.  Co.  «.  Ormsby,  27  Gratt.,  455;  Daniels  «.  Cleg,  28  Mich.,  32;  Elkins 
«.  Boston  &  Albany  R.  R.  Co.,  115  Mass.,  190;  Reynolds  v.  N.  Y.  Cent.  & 
Hudson  River  R.  R  Co.,  58  N.  Y.,  248;  Casey  «.  N.  Y.  Cent.  &.  H.  R.  R.  R. 
Co.,  78  N.  Y.,  518. 

Although  in  every  case  the  question  whether  the  child  is  of  sufficient  age 
and  mental  capacity  to  be  found  to  take  care  is  for  the  jury  under  the 
instructions  of  the  court. 

Ewen  «j.  Chicago  &  N.  W.  R.  R.  Co.,  38  Wis.,  613;  McMahon  v.  N.  Y.,38 
N.  Y.,  642;  Ihl  c.  Forty-second  St.  &  S.  St.  F.  R.  R.  Co.,  47  N.  Y.,  317;  Rey- 
nolds ®.  N.  Y.  Cent.  &  H.  R  R.  R.  Co.,  58  N.  Y.,  248;  Ostertag  «.  Pacific  R 
R.  Co.,  64  Mo.,  421 ;  Nagle  v,  Allegheny  Valley  R.  R.  Co.,  88  Pa.  St.,  35 ;  Haas 
c.  Chicago  &  N.  W.  R.  R.  Co.,  41  Wis.,  44;  Railroad  Co.  c.  Gladman,  15 
Wall.,  401;  Lynch  o.  Smith,  104  Mass.,  52;  Lane  ^.  Atlantic  Works,  111 
Mass.,  136;  Elkins  «.  R.  R.,  115  Mass.,  190;  Daniels  «.  Cleg,  28  Mich.,  35; 
Hunt  V.  Greer,  72  HI.,  393;  Paducah  R.  R.  «.  Hoche,  12  Bush.,  47. 

And  if  they  are  of  opinion  that  the  child  is  of  sufficient  age  and  capad^ 
to  take  care  and  has  not  done  so  but  has  been  negligent,  then  he  himself  is 
precluded  from  recovering  for  any  injury  to  hmiself  occasioned  by  sudi 
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negligence.  So  also  his  parents  or  other  representatives  are  equally  precluded 
in  case  they  bring  suit  for  loss  of  senrices  or  by  virtue  of  statutory  provisions 
for  injuiy  resulting  from  his  death. 

Cumberland  &  P.  R  R.  Co.  c.  Stete,  37  Md.,  156 ;  B.  &  O.  R.  R.  Co.  c. 
Sherman,  30  Gratt.,  602;  Darling  «.  Williams,  35  Ohio  St.,  58;  Willetts  o. 
Buffalo,  etc.,  R  R  Co.,  14  Barb.,  585;  Rowland  v.  Cannon,  85  Ga.,  105. 

If  the  negligence  in  question  be,  however,  not  that  of  the  child  but  of  the 
parent  in  allowing  the  child  to  wander  at  large,  a  very  different  question 
arises. 

The  authorities  generally  admits  and  the  principal  case  is  in  consonance 
with  them  in  deciding,  that  the  parentis  negli^nce  presents  an  effectual 
bar  to  any  recovery  in  a  suit  brought  by  him  for  injury  done  his  child. 

Glassey  tr.  R  R,  57  Pa.  St.,  172;  Pittsburg  R  R.  t>.  Pearson,  72  Pa.  St., 
169;  Belief ontaine  R  R  v.  Snyder,  24  Ohio  St.,  670;  Jeffersonville  R  R  o. 
Bowen,  49  Ind.,  154;  Hunt  «.  Greer,  72  III.,  398;  Albertson  o.  Keokuk  <&  Des 
Moines  Ry.  Co.,  48  Iowa,  292. 

Suppose,  however,  the  su^t  to  be  brought  by  the  child  who  has  been 
injured,  then  a  conf  ict  of  authority  at  once  arises.  It  is,  on  the  one  hand, 
said  that  the  negligence  of  the  parent  may  be  imputed  to  the  child,  and  that 
thus  recovery  may  be  defeated. 

Singleton  t>.  E.  C.  R.  R  Co.,  7  C.  B.,  N.  8.,  287;  Waite  «.  N.  E.  R  R,  2 
B.  &£.,  719;  Morgans.  Atherton,  L.  R,  l.Exch.,  239;  Brown  t>.  R  R,  58 
3Ie.,  384;  Leslie  «.  Lewiston,  62  Me.,  468;  Holly  v.  Gas  Co.,  8  Gray,  123; 
Callahan  o.  Bean,  9  Allen,  401 ;  Wright  v.  Street  R  R.,  4  Allen,  288  (but  see 
Lynch  t.  Smith,  104  Mass.,  52);  Mulligan  v.  Curtis,  100  Mass.,  512;  Hartfield 
r.  Roper,  21  Wend.,  615;  Lehman  v,  Brooklyn,  29  Barb.,  234;  Mangum  d. 
Brooklyn  City  R  R,  36  Barb.,  529;  Bank  «.  Broadway  R  R,  49  Barb.,  529; 
Flynn  c.  Hatton,  4  Daly,  552;  S.  C,  43  How.  Pr.,  333;  Morrison  v.  R  R,  56 
N.  Y.,  302;  Ross  v.  Innis,  26  111.,  259;  Chicago  «.  Starr,  42  III.,  174;  Pitts., 
F.  W.  &  C.  R  R  Co.,  t?.  Vining,  27  Ind.,  513;  L.  &.  I.  R  R  v.  Huffman,  28 
Ind.,  287;  Jeffersonville  R  R  v.  Bowen,  40  Ind.,  545;  Hathaway  v.  R.  R, 
46  Ind.,  25;  Ewen  tJ.  R  R,  38  Wis.,  613;  Brown  u.  Maxwell,  6  Hul.,  92; 
Munger  v.  Tonawanda  R  R  Co.,  4  N.  Y.,  349;  Willetts  v.  Buffalo,  etc.,  R  R 
Co.,  14  Barb.,  585;  Burke  v.  Broadway  &  Third  Ave.  R  R  Co.,  48  How.  Pr., 
333;  Bulger  «.  Albany  R  R  Co.,  42  N.  Y.,  459;  Louisville  P.  C.  Co.  v.  Mur- 
phy, 9  Bosh.,  522;  Bannon  v.  Bait.  <fe.  O.  R  R  Co.,  24  Md.,  108;  Stillson  t. 
Hannibal,  etc.,  R  R  Co.,  67  Mo.,  671;  Cauley  t?.  Pitts.,  C.  &  St.  L.  R  R 
Co.,  9  Weekly  Notes  of- Cases  (Phila.),  505;  Chicago  R.  R  v.  Stratton,  78 
111.,  88. 

And  this  is  now  the  general  rule,  though  there  are  not  lacking  authorities 
to  the  contrary. 

Daley  t.  Norwich  R  R,  26  Conn.,  598;  Roland  t.  Miss.  R  R,  36  Mo.,  490; 
Whirley  c.  Whittemore,  1  Head.,  620;  Robinson  «.  Cone,  22  Vt.,  213;  Belle- 
fontaine  R  R  Co.  c.  Snyder,  18  Ohio  St.,  399;  S.  C,  24  Ohio  St.,  670;  Nor- 
folk, etc.,  R  R  ©.  Ormsby,  27  Gratt.,  455;  Walters  «.  R  R,  41  Iowa,  71; 
Isabel  «.  R.  R,  60  Mo.,  475. 

2.  As  to  the  question  whether  the  act  of  plaintiff  was  contributory  negli- 
gence per  se,  80  as  to  warrant  the  court  in  granting  a  nonsuit  and  taking  the 
case  from  the  jury. 

Upon  this  point  the  case  is  rather  aside  from  the  drift  of  authority.  In 
the  following  analogous  cases  the  conduct  of  the  plaintiff  was  held  not  to 
amount  to  contributory  negligence  per  se,  but  only  to  constitute  evidence  of 
it  which  should  be  submitted  to  a  jury. 

LovettD.  R  R.,  9  Allen,  357;  Mulligan  v.  Curtis,  100  Mass.,  512;  Lynch 
f.  Smith,  104  Mass.,  52;  Oldfield  v,  R  R,  14  N.  Y.,  810;  Drew  «.  R.  R,  26 
N.  Y.,  49;  Dauns  v,  R  R,  47  N.  Y.,  83;  McMahon  «.  R.  R,  89  Md.,  439; 
Karrv.  Parks,  40Cal.,  193;  Daniels  v.  Cleg,  28  Mich.,  33;   Schierhold  v.  R 
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R.,  40  Cal.,  447;  Cosgrove  v.  Ogden,  49  N.  Y.,  255;  Barkesdale  v.  R.  R,  33 
La.  Ann.,  180;  Fallon  v.  R.  R.,  64  N.  Y.,  14. 

But  other  authorities,  particularly  in  Pennsylvania,  are  quite  in  keeping 
with  the  decision  in  this  case. 

Morrison  v.  R.  R.,  66  N.  Y.,  302;  Phila.,  etc.,  R.  R.  v.  Long,  75  Pa.  St.. 
257;  Penna.  R.  R.  Co.  «.  Lewis,  79  Pa.  St.,  333;  Pitts.,  etc.,  R.  R,  c.  Pear- 
son, 72  Pa.  St.,  169;  Kay  v.  R.  R.,  65  Pa.  St.,  269. 

As  a  rule  it  may  be  said  that  the  Pennsylvania  authorities  go  farther  than 
those  of  any  other  state  in  holding  given  states  of  fact  to  amount  to  con- 
tributory negligence  per  se  which  will  warrant  the  court  in  taking  the  case 
into  its  own  hands  and  so  removing  it  from  the  province  of  the  jury.  This 
line  of  decision  is  sincerely  to  be  regretted.  It  is  true  it  accomplishes  the 
ends  of  abstract  justice  in  many  cases  by  depriving  the  jury  of  the  power  of 
exercising  its  usually  biassed  judgment  against  railway  corporations.  But 
nothing,  not  even  this,  can  justify  the  removal  from  the  jury's  consideration 
of  questions  which  the  principles  of  the  common  law  seem  to  dictate  should 
be  submitted  to  them.  If  the  courts  would  confine  their  granting  of  non- 
suits and  giving  binding  instructions  to  those  cases  where  no  reasonable  men 
could  differ  as  to  the  plaintiff's  conduct  amounting  to  contributory  negli- 
gence, all  would  be  well.  And  this  is  what  they  profess  to  do.  It  is  to  be 
feared,  however,  tliu  they  sometimes  overstep  this  mark.  In  the  multi- 
plicity of  new  corabin  tions  of  circumstances  arising,  there  are  too  frequently 
instances  where  the  judicial  mind  is  apt  to  take  its  own  view  of  the  plain- 
tiff's action  and  decide  accordingly,  without  remembering  that  the  minds  of 
others  may  be  differently  affected.  Too  great  care  cannot  be  taken  by  the 
bench  not  to  transcend  in  this  respect  the  limits  which  the  law  and  reason 
alike  impose  upon  them. 


Michael  Hanlon 

V. 

South  Boston  Horse  Railroad  Company. 

(129  Massachusetts  Hejm'ts,  310.     September  8,  1880.) 

In  an  action  ac^ainst  a  street  railway  corporation,  a  declaration  alleging  that 
the  plaintiff  was  iniured  by  a  car  of  the  defendant  by  being  carelessly  driven 
upon  and  over  him,  is  not  supported  by  proof  that  the  plaintiff  was 
injured  by  another  car,  not  carelessly  driven,  in  attempting  to  escape 
from  a  car  which  was  carelessly  driven. 

In  an  action  against  a  street  railway  corporation,  for  an  injury  caused  by  a 
car  being  carelessly  driven  upon  and  over  the  plaintiff,  the  fact  that,  at 
the  time  of  the  injury,  the  car  was  being  driven  at  a  rate  of  speed  pro- 
hibited by  a  city  ordinance,  although  evidence  of  negligence  on  the  part 
of  the  corporation,  is  not  conclusive  evidence  of  such  negligence. 

J.  A.  Maxwell,  for  the  plaintiff. 

J.  G.  Abbott  (H.  E.  Bolles  with  him),  for  the  defendant. 

Colt,  J. — The  plaintiff  in  his  declaration  alleees  that  he  was 
injured  by  a  car  of  the  defendant  company,  whicn  was  careleffilj 
driven  npon  and  over  him.  The  case  appears  to  have  been  tried 
upon  this  allegation.  But  in  the  closing  argument,  it  was  first  con- 
tended in  behalf  of  the  plaintiff  that,  if  a  car  on  one  of  the  double 
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tracks  of  the  defendant's  railway  was  carelessly  driven  towards  liim, 
and  to  escape  from  it  he  ran  npon  the  other  track  in  front  of 
another  car,  by  which  he  was  struck  and  injured,  he  could  recover, 
although  there  was  no  negligence  on  the  part  of  the  di'iver  of  the 
last-named  car.  The  judge  properly  refused  to  rule  in  accordance 
with  this  claim,  on  the  ground  that  the  point  was  not  open  to  the 
plaintiff  iinder  his  declaration.  This  refusal  was  notice  at  a  proper 
stage  of  the  case,  and  before  it  was  committed  to  the  jury,  that  the 
declaration  must  be  amended  if  the  plaintiff  relied  for  a  recovery 
on  such  a  state  of  facts.  No  amendment,  however,  was  asked  for, 
and  the  case  went  to  the  jury  upon  the  allegation  that  the  plaintiff 
was  struck  by  the  car  which  was  carelessly  driven  upon  him,  and 
not  by  another  car,  running  in  a  different  direction  on  another 
track.  The  defendant  has  a  right  to  rely  on  the  declaration  as 
stating  the  true  cause  of  the  injury  complained  of,  and  evidence  of 
an  injury  received  in  the  way  suggested  would  show  a  clear  vari- 
ance between  the  pleading  and  tne  proof.  The  averment  of  the 
declaration  is  not  supported  by  proof  that  the  plaintiff  was  injured 
by  another  car  in  attempting  to  escape  from  a  car  carelessly  driven. 
Lund  V,  Tyngsboro,  11  Cush.,  663. 

There  was  evidence  that  the  car  which  stimck  the  plaintiff  was 
driven  at  a  speed  prohibited  by  an  ordinance  of  the  city.  The 
judge  was  asked  to  rule  that,  "  if  the  defendant  was  driving  at  a 
rate  of  speed  prohibited  by  the  ordinance  of  the  city  of  Boston, 
and  this  speed  contributed  to  the  injury,  this  fact  would  itself  con- 
stitute negligence  on  the  part  of  the  defendant,  and  would  entitle 
the  plaintiff  to  recover  if  he  was  in  the  exercise  of  due  care."  This 
was  refused,  and  the  jury  were  told  that,  if  they  were  satisfied  that 
the  rate  of  speed  exceeded  that  allowed  by  the  city  ordinance,  such 
violation  of  the  ordinance  would  be  evidence,  but  not  conclusive 
evidence,  of  negligence. 

Upon  the  case  as  presented  by  this  bill  of  exceptions,  we  cannot 
'  say  that  the  plaintiff  was  entitled,  as  matter  of  law,  to  the  instruc- 
tions requested.  It  is  for  the  excepting  party  to  make  it  appear 
that  he  has  been  prejudiced.  The  mere  fact  that  the  car  was  driven 
at  a  rate  of  speed  forbidden  by  the  city  ordinance  would  not  be 
conclusive  proof  of  negligence.  The  speed  complained  of,  for  all 
that  appears,  may  have  occurred  without  the  fault  of  the  driver,  or 
may  have  been  justified  by  some  reasonable  necessity  authorizing 
the  jury  to  find  that  there  was  no  negligence  or  misconduct  in  the 
defendant's  servants.  It  is  not  true  tnat  if  an  unlawful  rate  of 
speed  contributed  to  the  injury,  that  alone  would  give  the  plaintiff 
a  right  to  recover,  if  he  was  without  fault.  The  instructions  given 
were  sufficiently  favorable  to  the  plaintiff.  See  Hall  v.  Ripley,  119 
Mass.,  135 ;  Lane  v.  Atlantic  Works,  111  Mass.,  136 ;  Wright  v. 
Maiden  &  Melrose  Railroad,  4  Allen,  283. 

Exceptions  ovemiled. 
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See  Wasmer  ©.  Delaware,  etc.,  R.  R.  Co.,  1  Am.  &  Eng.  R  R.  Cas.,  122  ; 
Germantown,  etc.,  R.  R  Co.  v.  Walling,  post. 


Gebmantown  Passenger  Railwat  Co. 

V. 

Walling. 
(Adtance  Com,  Pennsylvania.    January  24,  1881.) 

Where  the  measure  of  duty  on  the  part  of  a  passenger  is  ordinary  and  reason- 
able care,  and  the  standard  shifts  with  the  circumstances  of  the  case,  the 
question  of  contributory  negligence  is  for  the  jury. 

Standing  on  the  step  of  the  front  platform  of  a  street  railway  car,  with  the 
implied  assent  of  the  conductor  and  driver,  is  not  contributory  negli- 
gence per  se. 

W.,  having  hailed  a  street  car  which  stopped  for  him,  went  to  the  rear 
platform,  but  was  unable  to  get  on  because  of  the  crowd ;  he  then  went 
to  the  front  platform,  and,  although  that  was  crowded,  he  succeeded  in 
getting  on  the  step  and  maintaining  himself  there  by  holding  on  with 
either  hand  to  the  iron  bars  at  the  sides.  Through  some  mischance 
several  passengers  were  thrown  against  him,  forcing  him  of!  the  car  in 
front,  where  he  was  run  over  and  killed. 

ffeldf  that,  having  been  accepted  as  a  passenger,  it  was  not  contributory 
negligence  per  se  for  him  to  ride  on  the  front  platform  as  he  did. 

Held  further,  that,  as  the  facts  of  this  case  showed  that  the  measure  of  dnty 
on  the  part  of  the  deceased  was  ordinary  and  reasonable  care,  it  was 

Sroperly  left  to  the  jury  to  say  what  that  duty  was,  and  whether  the 
eceased  had  complied  with  it. 

Error  to  the  Common  Pleas  No.  2,  of  Philadelphia  County. 

Case,  by  Jane  R.  Walling  and  Joshua  Clendennon,  guardian  of 
Grace  M.  Walling,  against  the  Germantown  Passenger  Railway 
Company,  for  ne^igently  causing  the  death  of  Bernard  Walling, 
husband  of  the  said  Jane  R.  Wafling.     Plea,  "Not  guilty." 

Upon  the  trial,  before  Mitchell,  JT,  the  following  facts  appeared: 
On  th^  morning  of  Oct.  2,  1876,  Bernard  WalHng  hailed  one  of 
defendant's  cars  at  Nineteenth  and  Girard  Avenue,  going  west- 
ward. The  car  stopped,  and  he  first  tried  to  get  upon  the  rear  plat- 
form, but,  being  unable  to  do  so  by  reason  of  the  crowd,  he  went 
to  the  front  platform,  got  upon  the  step,  and  maintained  his  posi- 
tion there  by  holding  on  to  the  iron  of  the  dasher  with  one  hand 
and  with  the  other  to  the  iron  under  the  front  window.  The  car 
proceeded  for  some  distance  without  incident,  when,  upon  round- 
inga  curve  formed  by  the  track  in  running  from  Girard  Avenue 
to  Poplar  Street,  several  passengers  were  precipitated  against  Wal- 
ling, and  forcing  his  hola  from  the  iron  bar  under  the  window,  he 
clung  on  for  a  moment  by  the  iron  of  the  dasher,  was  carried  some 
distance,  then  fell  off  in  front  of  the  car,  was  run  over  by  it  and 
instantly  killed.     Several  other  passengers  who  were  standing  on 
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the  front  platform  were  also  thrown  off.  The  testimony  was  con- 
flicting as  to  whether  the  passengers  were  forced  against  Walling 
by  reason  of  a  tinsmith  who  with  nis  fnmace  and  tools  was  attempt- 
ing to  get  off  the  car,  or  by  a  jolt  which  occurred  at  that  point  oy 
reason  of  a  defect  in  the  track,  and  also  by  reason  of  the  speed  of 
the  car  in  turning  the  curve. 
The  defendant  presented  the  following  points : 
(1)  The  juiy  must  find  for  the  defendant  on  the  evidence. 

(3)  As  the  plantiff's  own  evidence  shows  that  Bernard  Walling, 
husband  of  the  plantiff,  Jane  R.  Walling,  got  on  the  front  plat- 
form of  the  car  and  stood  while  the  car  was  in  motion,  with  one 
foot  on  the  step  of  the  platform,  and  that  the  platform  was  so 
crowded  that  it  was  necessary  for  him  to  hold  one  hand  to  the 
dasher  and  the  other  to  the  iron  bar  under  the  window  of  the  car 
m  order  to  retain  his  position  on  the  car,  and  that  his  occupancy 
of  this  position  in  this  manner  was  a  contributory  cause  of  his 
death,  the  plaintiff  cannot  recover. 

(4)  If  the  jury  believe  that  Bernard  Walling,  husband  of  the 
plaintiff,  Jane  R.  Walling,  got  on  the  front  platform  of  the  car 
and  stood  while  the  car  was  in  motion,  with  one  foot  on  the  step 
of  the  platform,  and  that  the  platform  was  so  crowded  that  it  was 
necessary  for  him  to  hold  with  one  hand  to  the  dasher  and  with 
the  other  to  the  iron  bar  under  the  window  of  the  car,  in  order  to 
retain  his  position  on  the  car,  and  that  his  occupancy  of  this  posi- 
tion in  this  manner  was  a  contributing  cause  of  his  death,  the 
plaintiff  cannot  recover. 

(5)  The  plaintiff's  own  evidence  showing  that  the  death  of 
Bernard  Walling,  husband  of  the  plaintiff,  Jane  R.  Walling,  re- 
sulted from  the  jolt  of  the  car  concurring  with  the  crowded  con- 
dition of  the  front  platform  of  the  car,  and  that  Bernard  Walling 
contributed  to  the  crowding  of  the  platform,  the  plaintiff  cannot 
recover. 

(6J  If  the  jury  believe  that  the  death  of  Bernard  Walling,  hus- 
band of  the  plantiff,  Jane  R.  Walling,  resulted  from  the  jolt  of 
the  car  concurring  with  the  crowded  condition  of  the  front  plat- 
form of  the  car,  and  that  Bernard  Walling  contributed  to  the 
crowding  of  the  platform,  the  plantiff  cannot  recover. 

The  court  declined  to  answer  these  points  except  as  answered 
in  the  general  charge,  and  charged  the  jury,  inter  alia,  as  fol- 
lows: 

"  Now  it  is  the  duty  of  the  carriers  of  passengers,  such  as  the  horse- 
car  companies,  or  any  other  carrying  company,  such  as  railroad  coin- 
panies,  to  take  the  highest  possible  care  of  their  passengei's  which 
the  circumstances  permit ;  and  when  they  allow  a  passenger  to  get 
on  at  an  unusual  place,  that  is  an  assurance  to  him  that  he  will 
be  taken  care  of,  and  that  they  will  guard  him  against  accident  as 
far  as  the  circumstances  will  permit.     On  the  other  hand,  it  is  the 
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duty  of  the  passenger  to  go  into  the  proper,  nsual,  and  safe  place, 
if  it  is  possible  to  do  so.  When  Mr.  W  ailing,  therefore,  stopped 
the  carat  Nineteenth  Street,  it  was  his  duty  to  get  inside  the  ear  if 
he  could,  and,  if  not,  to  take  a  place  on  the  rear  platform  as  the 
next  best  place,  and  not  until  he  failed  to  get  into  the  car  or  on 
the  rear  platform  would  he  have  been  justified  in  going  to  the  un- 
usual and  somewhat  dangerous  place  of  the  front  platform.  If, 
however,  as  I  have  said,  he  could  not  get  in  the  boay  of  the  car, 
or  could  not  get  upon  the  rear  platform,  he  was  permitted  to  go 
upon  the  front  platform,  then  he  had  a  right  to  take  that  as  an 
assurance  that  tne  company  would  take  all  reasonable  and  proper 
precautions  to  avoid  injury  to  him  even  in  that  place. 

"  As  I  have  said,  the  testimony  is  that  at  Nineteenth  Street  Mr. 
Walling  stopped  the  car,  and  the  testimony  of  some  of  the  wit- 
nesses is  that  he  went  toward  the  rear  platform,  and  then  came 
forward  and  tried  to  get  ou  the  front  platfonn.  It  is  for  you  to 
say  whether  there  is  sufficient  evidence  to  show  that  he  could  not 
get  on  the  rear  platform.  If  so,  then  he  was  justified  in  getting 
upon  the  front.     He  did  not  succeed  in  getting  upon  the  front 

fjlatform,  however,  but  he  got  only  upon  the  step  upon  the  left- 
land  side  of  the  car  as  it  was  going  out,  and  he  there  held  on  with 
one  hand  by  the  rail  under  the  window  in  front  of  the  car,  and 
with  the  otlier  to  the  iron  of  the  dasher."     .... 

"  Upon  the  cause  of  the  accident  it  is  for  you  to  consider  all  the 
evidence  on  it — the  condition  of  the  Civr,  the  speed  at  which  it  was 
going,  the  fact  of  the  turning  of  the  curve,  whether  or  not  there 
was  any  jolt,  and  to  what  extent  it  infiuenced  the  accident,  the  ac- 
tion of  the  tinsmith,  and  all  the  other  facts  in  the  cause — to  make 
up  your  minds  according  to  your  best  judgment  upon  all  of  the 
facts  as  to  what  was  the  cause  of  the  accident.  If  you  find  it  was 
through  the  negligence  or  fault  of  the  defendant  company,  then 
you  will  find  a  verdict  here  for  the  plaintiff ;  but  if  you  fina  it  was 
not  from  the  defendant's  negligence,  or  if  it  was  by  the  joint  neg- 
ligence of  defendant  and  Mr.  Walling  himself,  then,  no  matter  how 
unfortunate  the  accident  may  have  been  in  its  results  to  the  plain- 
tiff, the  defendant  cannot  honestly  and  legally  be  compelled  to  paj 
for  it. 

"  As  you  find  in  one  or  the  other  way,  gentlemen,  you  will  find 
a  verdict  either  for  the  plaintiff  or  defendant.  If  you  find  a  ver- 
dict for  the  plaintiff  upon  the  grounds  that  I  have  stated,  you 
would  then  have  to  consider  the  question  of  damages.  That,  as 
has  been  said  to  you  by  counsel  for  plaintiff,  is  allowed  by  law  to 
be  damages  simply  for  pecuniary  loss.  Injuries  to  feelings  and 
suffering  by  the  deprival  of  companionship  are  not  capable  of  com- 
pensation in  money.  The  law  does  not  undertake  to  place  an  esti- 
mate upon  these  considerations ;  but  the  law  does  permit,  where 
the  loss  has  resulted  from  the  negligence  of  defendant,  that  the 
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plaintiff  shall  be  pnt  in  a  reasonable  and,  as  nearly  as  may  be,  in 
the  same  pecuniary  condition  that  she  would  have  oeen  had  no  such 
accident  occurred. 

Verdict  and  judgment  for  the  plaintiff  for  $5000.  Defendant 
took  this  writ,  assigning  for  error  the  refusal  of  the  court  to  affirm 
the  points  above  set  forth. 

C.  H.  Gross  (T.  J.  Barger  with  him),  for  plaintiff  in  error : 
The  conduct  of  Walling  in  getting  upon  a  car  so  crowded  that 
in  order  to  remain  upon*  the  car  he  was  forced  to  occupy  the  posi- 
tion that  he  did  is  negligence  per  se,  and  the  court  should  have  so 
instructed  the  lury. 

This  case  is  distinguished  from  Pass.  Railway  Company -y.  Bou- 
dron,  8  Weekly  Notes,  241,  and  kindred  cases  in  New  York,  in  that 
there  the  iniuries  resulted  from  causes  too  remote  to  be  foreseen ; 
here  the  position  of  the  plaintiff  made  him  liable  to  be  tumbled  off 
at  any  time,  and  by  remaining  upon  the  car  he  took  that  risk  upon 
himself. 

R.  P.  White,  for  the  defendant  in  error  : 

There  was  no  such  state  of  facts  presented  here  as  would  have 
justified  the  court  in  instructing  the  jury  that  the  actions  of  the 
plaintiff  constituted  negligence  per  se.  The  habit  of  riding  upon 
platforms  is  one  continuafly  indulged  in  by  all  passengers,  without 
reproof  by  the  railway  companies,  and  as  long  as  companies  accept 
passengers  to  ride  on  the  cars,  the  latter  have  a  right  to  ajssume 
that  the  limit  of  safety  has  not  been  reached,  and  that  they  will  be 
carried  properly. 

If  the  crowded  state  of  the  platform  is  the  standard  of  negligence, 
it  shifts  with  the  numbers  upon  it,  and  consequently  is  for  the 

It  has  been  decided  that  it  is  not  conclusive  evidence  of  the  want 
of  doe  care,  where  a  passenger  stands  upon  the  front  platform,  al- 
though there  was  room  inside.  Walton  v.  R.  R.,  107  Mass.,  108 ; 
Ma^uire  v.  R.  R.,  115  Mass.,  239. 

The  question  was  properly  left  to  the  jury  to  say  whether,  in 
the  position  he  was  forced  to  occupy,  the  plam  tiff  acted  negligently 
in  remaining  on  the  platform.  Gmna  v,  K.  R.,  8  Hun,  N.  Y.,  494 ; 
Meesel  v.  R.  R.,  8  AUen,  Mass.,  234 ;  Bums  v.  R.  R.,  50  Mo. 
140. 

Trukkey,  J. — At  the  outset  the  defendant  (plaintiff  in  errori 
claims  but  two  questions  are  presented  in  the  assignments.  (1) 
Was  Bernard  Walling  guilty  of  contributory  negligence  per  se,  so 
as  to  make  it  the  duty  of  the  court  below  to  instruct  the  jury  that 
he  could  not  recover  ?  And  (2)  was  the  evidence  of  damage  too 
vague  under  the  requirments  of  the  Act  of  April  4,  1868,  to  justi- 
fy a  verdict  for  the  plaintiffs  below  ? 

In  fact  the  second  question  is  not  raised  in  the  record.     As  a 


24  GERMANTOWN   PASSENGER  RY.  CO.   V.   WALLIXG. 

general  rule,  where  specific  instructions  were  not  requested  by  a 
proper  point,  and  no  exceptions  were  taken  to  such  as  were  given, 
there  is  no  error  for  correction.  Complaint  is  not  now  made  of 
the  charge  respecting  damages  ;  the  only  errors  alleged  are  the  re- 
fusal of  the  defendant's  points,  and  they  were  upon  another  branch 
of  the  case.  Surely  if  the  decedent's  death,  without  fault  in  him. 
was  caused  by  the  defendant's  default,  the  plaintiffs  were  entitled 
to  recover-,  in  a  charge  of  marked  accuracy  and  f  ainiess  the  ques- 
tions of  defendant's  negligence  and  of  the  decedent's  concurrent 
negligence  were  submitted  to  the  jury.  It  is  not  pretended  that 
the  court  could  have  refused  to  submit  to  them  to  decide  whether 
the  defendant  was  negligent,  and  it  is  (Conceded  that  fact  is  settled 
by  the  verdict.  If  it  was  the  duty  of  the  court  to  determine  there 
was  contributory  negligence  by  the  decedent,  all  the  defendant's 
points  should  be  affirmed.  This  is  the  sole  question  now  for  con- 
sideration— the  one  first  stated  by  defendant. 

The  facts,  claimed  to  reveal  want  of  due  care  in  the  decedent, 
are  not  in  dispute.  "  He  voluntarily  got  upon  a  car  so  crowded 
that  he  was  obliged  to  take  a  position  on  the  step  of  the  front  plat- 
form of  the  car,  occupied  at  the  time  by  two  otner  men,  between 
whom  he  squeezed  into  a  position,  where,  for  the  purpose  of  retain- 
ing his  place,  he  was  obliged  to  hold  fast  with  one  hand  to  tlie 
dasher  and  the  other  to  the  iron  bar  under  the  window  of  the  car," 
so  says  the  defendant.  In  addition  the  Ciu*  stopped  and  received 
him  as  a  passenger.  The  driver  testifies  he  knew  the  car  was  so  fulJ 
a  man  could  not  go  through  to  the  back  platform.  Crowded  as  it 
was,  the  conductor  says  there  was  room  for  more,  both  inside  and 
on  the  rear  platform.  But  Walling  first  tried  to  get  on  the  rear 
platform,  and  failing  went  to  the  front. 

Conductor,  driver,  and  passengers  acted  as  if  there  was  room, 
so  long  as  a  man  could  find  a  rest  for  his  feet  and  a  place  to  hold 
on  with  his  hands.  Nor  was  that  action  exceptional.  Notorious- 
ly, it  was  very  common  in  1876,  and,  perhaps,  is  not  infrequent  at 
this  day.  The  companies  do  not  consider  such  practice  dangerous, 
for  they  knowingly  suffer  it,  and  are  parties  to  it.  Their  cars  stop 
for  passengers  when  none  but  experienced  conductors  could  see  a 
footing  inside  or  out.  The  risk  in  travelling  at  the  rate  of  six  miles 
an  hour  is  not  that  when  the  rate  is  sixty  or  even  thirty.  An  act 
which  would  strike  all  minds  as  gross  carelessness  in  a  passenger 
on  a  train  drawn  by  steam  power,  might  be  prudent  if  done  on  a 
horse  car.  Kules  prescribea  for  observance  of  passengers  on  steam 
railroads,  which  run  their  trains  at  great  speed,  are  very  different 
from  those  on  street  railways.  In  absence  of  expi-ess  rules,  every 
passenger  knows  that  what  might  be  consistent  with  safety  on  one 
would  DC  extremely  hazardous  on  the  other. 

Street  railway  companies  have  all  along  considered  their  plat- 
forms a  place  of  safety,  and  so  have  the  public.     Shall  the  court 


GERMANTOWK  PASSENGER  BY,   CO.  V.  WALLING.  25 


gay  that  riding  on  a  platform  is  so  dangerons  that  one  who  pays 
for  his  standing  there  can  recover  nothing  for  an  injury  arising 
from  the  coinpany's  default  ? 

Meesel  v.  Lynn  &  Boston  R.  R.  Co.,  8  Allen,'  Mass.,  234,  was 
a  case  much  like  this  in  its  facts.  The  court  said :  "  It  is  well 
known  that  the  highest  speed  of  a  horse  railroad  car  is  very  mod- 
erate, and  the  driver  easily  controls  it,  and  stops  the  car  by  means 
of  his  voice,  his  reins,  and  his  brake.  In  turning  round  an  angle, 
from  one  street  to  another,  passengers  are  not  required  to  expect 
that  he  will  drive  at  a  rapid  rate,  but,  on  the  contrarv,  might  rea- 
sonably expect  a  careful  driver  to  slacken  his  speed.  The  seats 
inside  are  not  the  only  places  where  the  managers  expect  passen- 
gers to  remain  ;  but  it  is  notorious  that  they  stop  habitually  to  re- 
ceive passengers  to  stand,  inside,  till  the  car  is  full,  and  then  to 
stand  on  the  platfonns  till  they  are  full,  and  continue  to  stop  and 
receive  them,  after  there  is  no  place  to  stand  except  on  the  steps  of 
the  platforms.  Neither  the  officers  of  these  corporations,  nor  the 
managers  of  the  cars,  nor  the  travelling  public  seem  to  regard  this 
practice  as  hazardous ;  nor  does  experience,  thus  far,  seem  to  I'e- 
quire  that  it  should  be  restrained  on  account  of  its  danger.  There 
is,  therefore,  no  basis  upon  which  the  court  can  decide,  upon  the 
evidence  reported,  that  the  plaintiff  did  not  use  ordinary  care.  It 
was  a  proper  case  to  be  submitted  to  the  jury  upon  the  special  cir- 
cumstances which  appeared  in  evidence."  T?he8e  remarks  are  quite 
applicable  to  the  case  in  hand. 

Standing  on  the  front  platform  of  a  horse-car  when  there  is  room 
inside,  is  not  conclusive  evidence  that  the  person  injured  by  the 
drivei^s  default  was  not  exercising  due  care.  Maguire  v,  Middle- 
sex E.  R.  Co.,  115  Mass.,  239.  A  street  railway  company  has  the 
right  to  carry  passengers  on  the  platforms,  and,  if  a  passenger  be 
injured  while  standing  there  without  objection  by  the  company's 
agent,  whether  the  injury  was  with  his  contributory  negligence  is 
for  the  jury  to  decide,  under  all  the  facts  and  circumstances  detailed 
in  evidence.  Bums  v.  Bellefontaine  &  St.  L.  K.  R.  Co.,  50  Mo., 
139. 

It  has  also  been  decided  in  other  states  that,  if  a  passenger  be 
injured  while  standing  on  the  platform  of  a  street  or  horse  car,  the 
question  of  his  contributory  negligence  is  one  of  fact  for  the  jury. 

So  little  danger  exists  in  riding  on  the  platforms,  accidents  to 
passengers  while  thus  riding  are  so  rare,  that  this  is  the  first  time 
the  Question  raised  has  been  presented  in  Pennsylvania.  We  think 
the  aecisions  in  other  states  above  referred  to  are  sound.  They 
accord  with  well-settled  principles.  What  is  and  what  is  not  neg- 
ligence in  a  particular  case,  is  generally  a  question  for  the  jury  and 
not  for  the  court.  It  is  always  a  question  for  the  jury  when  the 
measure  of  duty  is  ordinary  and  reasonable  care.  When  the  stand- 
ard shifts  with  the  circumstances  of  the  case,  it  is,  in  its  very  na- 
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ture,  incapable  of  being  determined  as  a  matter  of  law.  When 
both  the  duty  and  the  measure  of  its  performance  are  to  be  ascer- 
tained as  facts,  a  jury  alone  can  detennine  what  is  negligence,  and 
whether  it  has  been  proven.  Westchester  &  Philadelphia  R.  R.Co. 
V.  McElwee,  17  P.  F.  S.,  311. 

It  is  the  duty  of  courts,  in  cases  of  clear  negligence  arising  from 
an  obvious  disregard  of  dutv  and  safety,  to  determine  it  as  a  queer 
tion  of  law.  This  principle  was  applied  in  the  numerous  cases 
cited  by  defendant.  It  should  always  be  when  the  admitted  facts, 
or  the  proofs  adduced  by  a  party,  conclusively  show  his  negU- 
gence. 

The  undisputed  facts  in  this  case  show  that  the  measure  of  dutj 
on  the  part  of  the  deceased  was  ordinarv  and  reasonable  care,  and 
what  that  was,  and  whether  he  complied  with  it,  could  only  be  de- 
termined by  the  jury. 

Judgment  affirmed. 

The  decision  in  this  case  is  in  consonance  with  the  current  of  authority 
upon  the  point. 

The  cases  seem  generally  to  hold  that  when  a  passenger  rides  upon  the 
platform  of  a  horse-car  for  lack  of  room  inside  the  car,  and,  while  there,  pays 
fare  as  any  other  passenger,  and  then  receives  an  injury  in  consequence  of 
the  negligence  of  the  company,  the  mere  fact  of  being  on  the  platform  is  not 
per  se  contributory  negligence  which  will  preclude  recovery,  but  that  the 
question  whether  it  amounts  to  contributory  negligence  or  not  is  for  the  juir. 
Clark  f>.  Eighth  Ave.  R.  R.  Co.,  80  N.  Y.,  135;  Hardencamp«.  Second  Ave. 
R.  R.  Co.,  1  Sweeny,  490;  Augusta  &  Summerville  R.  R.  Co.  «.  Rong,  55 
Ga.,  126. 

The  same  doctrine  was  held  to  apply  in  a  case  where  plaintiff  was  injured 
while  standing  on  the  broad  steps  of  a  sleigh  by  collision  with  another 
sleigh,  it  being  in  evidence  that  the  conveyance  was  full,  and  that  the  com- 
pany defendant  were  accustomed  to  allow  persons  to  ride  in  that  manner,  and 
collect  the  usual  fare  from  them.  Spooner  v.  Brooklyn  City  R.  R.  Co.,  54 
N.  Y.,  230. 

And  when  the  plaintiff  got  upon  a  train  of  cars  drawn  by  steam  power, 
and  failed  to  find  a  seat,  and  so  remained  upon  the  platform  where  he  was 
injured  by  the  negligence  of  the  company,  it  was  held  that  the  questioD 
whether  he  was  guilty  of  contributory  negligence  or  not  was  for  the  jury. 
Willis  V,  Long  Island  Railway  Co.,  84  N.  Y.,  670.  So  when  the  plaintiff 
was  standing  on  the  front  platform  of  an  ordinary  horse-car,  it  being  shown 
that  there  were  no  seats,  but  plenty  of  standing  room,  inside  the  car,  the 
*  same  doctrine  was  held  to  apply.  Gonna  v.  R.  R.,  8  Hun.,  494.  Some  of 
the  cases  go  still  further. 

In  California  it  has  been  held  that  where  the  plaintiff  was  hiu^  while 
standing  on  the  back  platform  of  a  passenger  car  with  his  hand  on  the  rail» 
by  collision  with  a  passing  vehicle,  his  position  was  not  perse  such  con- 
tributory negligence  as  would  prevent  recovery  against  the  owner  of  the  col- 
liding vehicle,  but  that  the  question  was  for  the  jury,  and  this  although  noth- 
ing appeared  in  the  case  to  show  whether  the  car  was  full  or  empty.  Seigel  0. 
Eisen.  41  Cal.,  109. 

In  Massachusetts  it  has  been  held  that  the  mere  fact  of  riding  on  the  front 

Elatform  even  where  there  is  room  inside  the  car,  provided  the  conductor 
as  demanded  and  received  fare,  is  not  such  negligence  per  se  as  will  pre* 
elude  recovery  for  an  injury  occurring  through  the  neglect  of  the  company* 
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Maguiie  9.  Middlesex  R.  R.  Co.,  145  Mass.,  289.  And  in  Missouri  the  same* 
doctrine  has  been  announced  in  a  case  devoid  of  the  element  of  acquiescence 
to  be  derived  from  the  demand  and  reception  of  fare.  Bums  v,  Bellefontaine 
R.  R  Co.,  50  Mo.,  139. 

The  cases  are  very  clear  indeed  that  if  the  conductor  or  driver  solicit 
or  permit  passengers  to  ride  on  the  platform  then  it  certainly  ceases  to- 
be  negligence  per  se.  M.  Wilton  v,  R.  R,  104  Mass.,  108,  the  evidence 
showed  that  the  driver  had  expressly  invited  and  permitted  the  plaintiff  to 
ride  on  the  platform  gratuitously.  It  was  held  that  the  question  of  her  con- 
tributory negligence  was  for  the  jury.  To  the  same  effect  are  Sheridan  v. 
Brooklyn  City  &  Newtown  Ry.  Co.,  86  N.  Y.,  89,  where  the  plaintiff's  de- 
cedent, a  boy,  was  ordered  by  the  conductor  to  leave  his  seat  and  to  take  a  place 
on  the  front  platform,  where  he  received  the  injury;  andMeison  t>.  R.  R., 
8  Allen,  234,  where  the  plaintiff  was  expressly  instructed  by  the  conductor  to 
stAnd  upon  the  front  platform  of  a  crowded  horse-car.  The  same  principle 
was  applied  in  Indianapolis  &  St.  Louis  R.  R.  Co.  f>.  Horst,  3  Otto,  291, 
where  the  plaintiff,  a  drover,  was  roused  from  sleep  in  a  caboose  car  and  or- 
dered by  the  conductor  to  ride  on  the  top  of  the  cars  until  another  cabooee 
should  be  coupled,  and  was  injured  by  a  jolt  while  on  top  of  the  cars  in  per- 
suance  of  this  order. 

See  a  somewhat  analogous  case  to  those  already  cited  in  Zomp  9.  W.  & 
M.  R.  R  Co.,  9  Rich.  C.  (8.  C),  Law  84. 

Of  course  there  may  be  circumstances  which  render  the  plaintiff^s  con- 
duct so  culpable  as  to  defeat  his  right  of  recovery.  A  forcible  example  oc- 
curs in  Ward  t?.  Central  Park  N.  &  E.  R.  Ry.  Co.,  42  How.  Prac.,  239,  where 
the  plaintiff,  getting  upon  a  car  which  was  crowded,  of  his  own  mere  notion 
stood  on  the  extreme  edge  of  the  step,  the  day  being  slippery  and  the  step 
full  of  ice,  in  couFcquence  of  which  he  fell  off  upon  a  jolt  being  occasioned 
by  the  carelessness  of  the  company.  It  was  held  that  though  the  mere  fact 
of  standing  on  the  platform  01  a  crowded  car  does  not  constitute  such  negli- 
gence as  precludes  recovery,  that  the  peculiar  position  of  plaintiff  did,  and 
that  he  was  not  therefore  entitled  to  damages. 

See  Wasmer  v.  Delaware,   etc.,  R.  R.  Co.,  1  Am.  &  £ng.  R.  Cas.,  122; 
Hanlon  «.  South  Boston,  etc.,  R.  R.  Co.,  ante. 


Isabella  Wills,  Administratrix, 
Lynn  &  Boston  Eailroad  Company. 

(129  MassaehuHtU  Reports,  851.     September  10,  1880.) 

A  passenger,  who  receives  an  injury  by  falling  from  the  front  platform  of  ft 
street  railway  car  while  in  motion,  upon  which  he  occupies  a  sitting 
position,  against  the  rules  of  the  corporation  and  the  warning  of  the 
drirer  of  the  car,  and  without  any  reasonable  excuse  therefor,  is  not  in  the 
exercise  of  such  care  as  will  entitle  him  to  maintain  an  action  against  the 
corporation. 

It  is  a  reasonable  regulation  of  a  street  railway  corporation,  which  it  has  the 
right  to  make,  that  passengers  shall  not  be  on  the  front  platform  of  a 
car. 

Tort  against  a  street  railway  corporation,  for  personal  injuries 
occasioned  to  John  Wills,  the  plaintiff's  intestate,  by  falling  from 
the  defendant's  ear.     Trial  in  the  Superior  Court,  before  Wilkin- 
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eon,  J.,  who  directed  a  verdict  for  the  defendant,  on  the  ground 
that  the  plaintiflE  had  not  oflEered  any  evidence  sufficient  to  warrant 
the  jury  in  finding  that  her  intestate  was  in  the  exercise  of  due 
care  at  the  time  of  the  accident ;  and  reported  the  case  for  the 
determination  of  this  court.     The  facts  appear  in  the  opinion. 

B.  E.  Perry  and  C.  P.  Gorely,  for  the  plaintiff : 
The  question  of  due  or  ordinary  care  is  one  to  be  determined  bj 
a  jury,  not  the  court,  unless  in  those  cases  where  the  facts  so  fuUj 
appear  that  no  inferences  of  fact  remain  to  be  drawn  from  the 
evidence.  Spofford  v,  Harlow,  3  Allen,  177 ;  Bigelow  et  ux.  v.  Rut- 
land, 4  Cusli.,  247 ;  Goodale  v.  Worcester  Ag.  Soc,  102  Mass., 
406 ;  Gaynor  v,  O.  C.  &  N.  R.  R.,  100  Mass.,  208  ;  Mayo  v.  B.  & 
M.  R.  R.,  104  Mass.,  137 ;  Maguire  v,  Middlesex  R.  R.,  115  Mass., 
239 ;  Meesel  v,  Lynn  &  Boston  R.  R.,  8  Allen,  234 ;  Spofford  v. 
Harlow,  3  Allen,  176 ;  Murphy  et  ux.  v.  Deane  et  aL,  101  Mass., 
455. 

W.  W.  Warren,  for  the  defendant : 

This  evidence  not  only  fails  to  show-  that  Wills  was  in  the 
exercise  of  due  care,  but  on  the  contrary,  shows  aflirmatively  that 
he  was  extremely  ciireless,  and  that  too  in  the  face  of  an  express 
warning,  and  in  an  entire  disregard  of  notices  posted  in  full  sight 
of  the  place  where  he  had  been  standing  before  ne  sat  down  on  the 
platform,  his  attention  having  been  called  to  the  rules  contained  in 
said  notices.  Gilman  v,  Deerlield,  15  Gray,  577 ;  Baltimore  Citv 
Passenger  R.  R.  v,  Wilkinson,  30  Md.,  224. 

The  court  will  take  notice  of  the  well-known  hazards  of  travel- 
ling, and  the  dangerous  position  in  which  the  plaintiff's  intestate  put 
himself.  1  Greenleaf  Ev.,  last  part  of  §  6 ;  Gravett  v.  Manchester, 
«tc.,  R.  R.  Co.,  16  Gray,  501 ;  Todd  v.  Old  Colony,  etc.,  R.  R 
Co.,  3  Allen,  18.  Upon  the  above  evidence,  it  was  the  clear  duty 
of  the  court  to  decide,  as  it  did,  that  the  plaintiff  had  not  offered 
any  evidence  sufficient  to  warrant  the  jury  in  finding  that  tlie 
plaintiff's  intestate  was  in  the  exercise  of  due  care  at  the  time  of 
the  accident.  Gilman  v.  Deerfield,  ubi  supra ;  Gavett  v.  Man- 
chester, etc.,  R.  R.  Co.,  16  Gray,  501 ;  Gahagan  v.  Boston,  etc.,  K. 
R.  Co.,  1  Allen,  187 ;  Todd  v.  Old  Colony,  etc.,  R.  R.  Co.,  7  Allen, 
207 ;  Ilickey  v.  Boston,  etc.,  R.  R.  Co.,  14  Allen,  429. 

Whether  the  very  conflicting  testimony  reported,  wliich  related 
to  the  rate  of  speed  at  which  the  car  was  moving,  had  any  tend- 
ency to  show  negligence  on  the  part  of  the  defendant,  is  whollv 
immaterial.     Butterneld  v.  Western  R.  R.  Co..  K  Allen,  532. 

Colt,  J. — It  is  for  the  plaintiff  to  prove  that  her  deceased  hus- 
band was  free  from  negligence  contributing  to  the  injury  which  be 
received  from  the  acts  of  the  defendant  corporation.  She  cannot 
recover  if  the  case  she  presents  fails  to  disclose  the  exercise  on  his 
part  of  ordinary  care,  as  judged  of  in  the  light  of  common  knowl- 
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edge  and  experience.  The  rule  is  to  be  applied  which  requires 
the  exercise  of  such  care  as  men  of  common  prudence  usually  exer- 
cise in  positions  of  like  exposure  and  danger.  The  question  is  in 
most  cases  a  question  to  be  submitted  to  the  jury,  but  when  the 
circumstances  are  not  complicated,  and  the  undisputed  evidence 
discloses  conduct  which  would  be  condemned  as  careless  by  men  of 
common  prudence,  it  is  the  duty  of  the  judge  to  instnict  the  jury 
to  tind  a  verdict  for  the  defendant.  Gavett  v.  Manchester  tfe 
Lawrence  Kailroad,  16  Gray,  501 ;  Gahagan  v.  Boston  &  Lowell 
Raiboad,  1  Allen,  187;  Todd  v.  Old  Colony  &  Fall  Eiver  Rail- 
road, 7  Allen,  207 ;  Hickey  v.  Boston  &  Lowell  Railroad,  14  Allen, 
429.  See  also  Baltimore  Citv  Passenger  Railway  v.  Wilkinson,  30 
Md.,  224. 

It  appears  in  this  case,  from  uncontradicted  evidence,  that  Wills, 
the  plaintiffs  intestate,  on  the  night  of-  this  accident,  got  on  the 
front  platform  of  the  defendant's  car,  and  remained  standing  in 
that  place  until  the  car  approached  a  drawbridge  on  the  road,  \vlien 
he  sat  down  on  the  platform  with  his  feet  on  the  step.  He  was 
told  by  the  driver  of  the  car  that  he  had  better  not  sit  in  that  place, 
as  it  was  against  the  rules  of  the  company  and  unsafe,  to  which 
Wills  made  a  reply  not  understood  by  the  driver.  Wills  continued 
however  to  occupy  his  sitting  position  on  the  side  of  the  platform 
while  the  car  was  detained  at  the  bridge  some  fifteen  minutes  by 
an  open  draw  ;  and  remained  there  until  he  fell  from  the  car  after 
it  had  passed  the  bridge.  There  was  conflicting  evidence  as  to  the 
speed  of  the  car,  but  no  evidence  that  it  was  unusual  or  unlawful 
at  that  place.  There  were  notices  posted  on  the  under  side  of  the 
roof  of  the  platforms  of  this  car,  tnat  all  persons  were  forbidden 
by  order  of  tne  directors  to  be  on  the  front  platform,  and  that  the 
company  would  not  be  responsible  for  the  safety  of  passengers 
while  there. 

This  evidence  wholly  fails  to  show  that  the  plaintiffs  intestate 
was  in  the  exercise  of  due  care.  He  was  a  nassenger,  occupying 
an  exposed  and  unusual  place,  in  a  constrained  and  awkward  posi- 
tion, against  the  rules  of  the  road  and  the  warning  of  the  driver. 
It  does  not  appear  that  there  was  any  excuse  or  justification  for  his 
conduct  in  the  fact  that  the  seats  of  the  car  were  full,  or  that 
he  was  requii'ed  or  permitted  by  the  defendant's  servants  and 
agents  to  take  that  place.  And  there  is  no  evidence  that  he  took 
any  precaution  by  holding  onto  the  railing  or  otherwise  to  prevent 
the  accident.  A  passenger  is  not  justified  in  taking  a  risk  unneces- 
Barily ;  and  courts  have  a  right  to  consider  welffenown  facts  as 
beanng  upon  questions  of  this  description.  The  case  differs  from 
Meesel  v.  Lynn  &  Boston  Railroad,  8  Allen,  234.  There  the 
plaintiff  had  paid  his  fare,  and  was  told  bv  the  conductor  to  go  on 
the  front  platform  with  the  driver  and  live  or  six  other  persons. 
He  was  thrown  off  while  the  car  was  turning  a  comer  at  unusual 
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speed,  and  when  he  was  standing  up  and  holding  on  to  an  iron 
railing ;  and  the  court  properly  refused  to  rule,  as  matter  of  law, 
that  he  was  not  in  the  exercise  of  due  care. 

A  street  railway  corporation  has  a  right  to  make  all  reasonable 
regulations   for  the  safety   of  passengers.       A  mle  prohibiting 

f)assengers  from  riding  on  the  front  platform  is  a  reasonable  rel- 
ation, and  one  who  knowingly  violates  it,  without  some  reasonable 
excuse  or  necessity,  cannot  be  said  to  be  free  from  negligence,  if 
the  act  contributes  to  his  injury.  There  can  be  no  doubt  in  this 
case  that  this  negligence  of  Wills  contributed  to  the  injury  which 
he  8u£Fered. 

Judgment  on  the  verdict. 

As  to  passengers  riding  upon  the  front  platform,  see  Bums  v.  Belief ontaine 
R.  R.  Co.,  50  Mo.,  139;  Clark  v.  Eighth  Ave.  R.  R.  Co.,  36  N.  Y., 
135;  Ward  tj.  Central,  etc.,  R.  R.  Co.,  42  How.  Pr.  (N.  Y.),  289;  Maguire  v, 
Middlesex  R.  R.  Co.,  115  Mass.,  239;  Pittsburg  R.  R.  Co. «.  Caldwell,  74 
Pa.  St.,  421.  As  to  the  right  of  juries  to  pass  upon  questions  of  negligence, 
.see  Johnson  «.  Chicago,  etc.,  R.  R.  Co.,  note,  1  Am.  &  Eng.  R.  R.  Cas.,  155. 


Thibteenth  &  Fifteenth  Streets  Pabbengeb  Railway 

V. 
BOUDROU. 

(Advance  Oase,  Pennsyhania,     February  2,  1880.) 

The  fact  that  a  passenger,  who  was  injured  by  the  proximate  negligence  of 
a  railway  company,  was  himself  guilty  of  want  of  care,  will  not  prevent 
his  recovering  damages  against  the  company,  provided  his  carelessness 
did  not  contribute  to  the  accident,  or  only  remotely  contributed  thereto. 

The  test  for  contributory  negligence  is  found  in  the  affirmative  of  the 
question.  Did  the  plaintiffs  negligence  contribute  in  any  degree  to  the 
happening  of  the  injury  complained  of  ?  If  it  did,  there  can  be  no  re- 
covery ;  i?  it  did  not,  it  is  not  to  be  considered. 

The  act  of  a  passenger  in  riding  upon  the  rear  platform  of  a  crowded  street 
railway  car  is  not  contributory  negligence,  where  he  was  struck  and 
injured  by  the  pole  of  a  following  car.  Although  the  accident  would 
not  have  happened  except  for  his  position,  that  position  was  a  condition 
but  not  a  cause  of  the  injury;  and  the  court  properly  withdrew  from  the 
jury  the  question  of  contributory  negligence. 

Sharswood,  C.  J.,  and  Paxson,  J.,  dissent. 

Per  Paxson,  J.  "The  question  of  contributory  negligence  on  the  part  of 
the  plaintifE,  under  such  circumstances,  was  for  the  jury.  I  therefore 
dissent." 

A  plaintiff  may  recover  his  actual  damages  for  injuries  sustained  (prior  as 
well  as  subsequently  to  the  Constitution  of  1874),  without  limitation  as 
to  amount  The  Act  of  April  4,  1868,  §  2,  limiting  a  recovery  to  f  "'''^ 
in  case  of  personal  injury,  was  unconstitutional. 

•Central  R.  R.  of  N.  J.  v.  Cook,  1  Weekly  Notes  (Pa.),  819,  affirmed. 
Error  to  the  Common  Pleas  No.  3,  of  Philadelphia  County. 
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Cafie,  by  Alexander  Boudrou  gainst  the  Thirteenth  &  Fif- 
teenth Streets  Passenger  Railway  Company,  to  recover  damages 
for  injuries  caused  by  the  defendant'^  alleged  negligence.  Plea, 
Kot  guilty. 

On  the  trial,  before  Finlett^r,  J.,  the  following  facts  ap 
peared: 

About  ten  o'clock  on  the  night  of  April  18,  1871,  the  plaintiff 
got  on  car  13  of  the  company  defendant  to  go  to  his  house  on  the 
corner  of  Fifteenth  Street  and  Columbia  Avenue.  He,  with  six 
or  eight  others,  was  obliged  to  stand  upon  the  rear  platform, 
because  the  car  was  so  crowded  that  he  could  not  enter  it.  He  had 
been  drinking  during  the  evening,  but  not  so  much  as  to  be  unable 
to  take  care  of  liimself  or  not  to  know  what  he  was  doing.  After 
be  got  OH,  the  car  went  on  to  Chestnut  Street,  where  it  stopj)ed 
and  three  persons  got  on — of  these,  two  ladies  stood  upon  the  plat- 
form for  a  while,  and  afterwards  were  given  places  inside  the  car, 
and  the  gentleman  who  was  with  them  stood  upon  the  front  plat- 
form. The  car,  which  was  crowded  all  the  way  up-town,  stopped 
ouce  or  twice,  receiving  and  letting  off  passengers.  When  it 
arrived  at  the  south  side  of  Mt.  Vernon  Street  it  stopped  to  allow 
some  passengers  to  get  off.  Just  as  it  came  to  a  stop,  car  14  of  the 
game  line,  which  was  following  closely  and  rapidly,  collided  with 
it,  by  reason  of  the  breaking  of  the  brake-chain.  The  plaintiff, 
who  was  leaning  against  the  dasher,  was  struck  in  the  back  by  the 
pole  of  car  14,  carried  forward  from  the  platform  into  the  body  of 
the  car,  and  thrown  violently  down  to  the  floor.  Two  of  his  ribs 
were  broken  and  two  compressed,  and  his  right  lung  and  spinal 
column  were  severely  injured.  The  plaintiff,  who  for  a  time  was 
unconscious,  remained  in  the  car  until  it  reached  Columbia  Ave- 
nue, and  was  carried  home,  where  he  I'emained  in  great  suffering 
for  nearly  three  months,  when  his  mental  and  physicial  condition 
were  so  much  impaired  as  almost  to  unfit  nim  for  business. 
At  the  time  of  the  accident  he  was  about  fifty-one  years  of  age, 
robust,  and  in  good  health,  and  active  and  energetic  in  his  business, 
which  was  that  of  buying  and  selling  real  estate  on  his  own  account, 
real  estate  brokerage,  manufacturing  and  selling  patent  blacking, 
etc. 

The  court  charged  inter  alia  as  follows : 

....  "  Standing  upon  the  rear  platform  was  not  negligence, 
even  if  there  was  room  in  the  body  of  the  car,  unless  he  was 
specially  warned  of  danger,  and  recklessly  persisted  in  staying ; 
and  unless  it  appear  that  the  injury  he  suffered  was  one  which  fell 
on  him  because  lie  was  in  that  particular  place  or  position.  But  a 
passenger  upon  the  back  platform  has  no  reason  to  suppose  that  he 
may  be  run  down  by  a  following  car.  In  this  respect  ne  is  as  much 
under  the  care  of  the  driver  of  the  coming  car  as  he  is  under 
the  care  of  the  driver  and  conductor  of  his  own  car.      It  is  not 
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one  of  the  dangers  which  make  the  rear  platform  dangerous. 
The  danger  of  falling  off,  of  being  knocked  off  by  means  not  con- 
nected with  the  road,  he  doi^J^tless  takes  upon  himself ;  but  to  be 
driven  into  by  the  car  following  is  not,  and  ought  not  to  be  con- 
sidered, one  of  the  incidents  of  riding  upon  the  rear  platfonn  of  a 
passenger  car. 

"  If,  therefore,  you  should  find  that  the  plaintiff  was  negligent 
in  standing  upon  the  rear  platform,  and  yet  find  that  the  col- 
lision could  not  have  happened  but  for  the  negligence  of  the 
driver  of  car  14,  plaintiff's  negligence  is  not  a  bar  to  nis  recovery. 
In  this  event  his  neffligence  is  to  be  considered  a  remote  negligence 
and  not  a  cause  of  the  injury." 

The  defendants  submitted,  inter  alia,  the  following  points : 

(1)  That  if  the  jury  believe  from  the  evidence  that  the  -plaintiff 
voluntarily  put  himself  in  a  place  of  exposure,  and  that  in  conse- 
quence of  it  the  injury  to  him  happened,  he  cannot  recover, 
although  he  may  be  able  to  show  negligence  by  the  defendant. 
fMayo  V,  Boston  &  Maine  R.  R.,  104  Mass.,  139.)  Refused. 
(Seventh  assignment  of  error.) 

(2)  That  if  the  jury  believe  from  the  evidence  that  the  plaintiff 
voluntarily  got  upon  the  platform  of  the  car,  knowing  the  car  to  be 
so  crowded  with  passengers  that  he  could  not  enter  the  car,  but 
would  be  obliged  to  stand  on  the  platform;  that  he  did  so  stand 
on  the  platform,  and  in  consequence  of  being  in  that  place  on  the 
car  he  received  the  injury,  then  he  was  guilty  of  negligence,  and 
the  verdict  must  be  for  the  defendant.  Refused.  (Eighth  assign- 
ment of  error.) 

(4)  That  the  platforms  of  a  passenger  railway  car  are  intended 
for  ingress  and  egress  from  the  car,  and  it  is  negligence  in  a  pas- 
senger to  use  them  for  any  other  purpose.  That  if  the  jury  find 
from  the  evidence  that  the  plaintiff  occupied  the  back  platform  of 
the  car  on  which  he  received  his  injury  for  the  purpose  of  being 
carried  as  a  passenger,  he  was  guilty  of  contributory  negligence, 
and  the  verdict  must  be  for  the  defendant.  Refused.  (Tenth 
assignment  of  error.) 

Verdict  for  the  plaintiff  of  $1^,000,  and  ludgment  thereon. 
The  defendants  took  this  writ  of  error,  assigning  for  error,  inter 
alia,  the  part  of  the  charge  of  the  court  above  cited  and  the  refusal 
of  their  points. 

Wm.  Rotch  Wister  and  George  W.  Thorn  (with  whom  was  K. 
P.  White),  for  plaintiff  in  error : 

The  plaintiff  cannot  recover  unless  he  himself  has  been  free  from 
all  neghgence  contributing  to  the  accident.  Redfield  on  Railways, 
§  193. 

The  injury  done  to  the  plaintiff  was  directly  in  consequence  of 
his  being  on  the  back  platfonn,  for  no  one  inside  the  car  was  hurt. 
The  question  whether  nis  position  on  the  rear  platform  contributed 
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to  his  injury  was  for  the  jury.  It  is  wellnsettled  law  that  what  is 
or  is  not  negligence  in  a  particular  case  is  generally  a  question  for 
the  jury  and  not  for  the  court.  It  is  always  a  question  for  the 
iurv  when  the  measure  of  duty  is  ordinary  and  reasonable  care. 
Vest  Chester  &  Phila.  K.  K.,  v.  McElwee,  17  Sm.,  311 ;  Detioit 
(fe  Milwaukee  R.  R.,  v.  Van  Steinburg,  17  Mich.,  99 ;  Huelsen- 
kamp  V.  Citizens'  Ry.  Co.,  37  Mo.,  537. 

The  primary  use  of  a  platform  is  that  of  ingress  to,  and  egress 
from,  the  car,  and  unquestionably  it  is  a  place  of  greater  danger 
than  the  body  of  the  car.  The  plaintiflE  voluntarily  exposed  him- 
self to  risk  by  riding  on  it,  for  the  evidence  shows  he  could  have 
found  room  inside  the  car.  He  was  guilty  of  negligence,  for  he 
omitted  to  do  what  a  prudent  and  reasonable  man  would  have  done 
in  such  a  case.  It  is  well-established  law  in  Pennsylvania  that  any 
act  of  the  plaintiff,  whether  of  omission  or  commission,  which  con- 
tributes to  the  accident,  is  a  bar  to  recovery. 

The  case  of  C.  R.  R.  of  N.  J.  v.  Cook  (1  Weekly  Notes,  319) 
was  overruled  by  Langdon  v.  R.  R.  Co.,  recently  decided,  not  yet 
reported. 

John  ScoUay  and  F.  Carroll  Brewster,  for  defendant  in  error : 

The  ruling  of  the  court  below  is  in  exact  accordance  with  the 
principle  that,  "  The  company  shall  be  guilty  of  some  negligence, 
and  the  passenger  should  not  have  been  guilty  of  any  want  of 
ordinary  care  and  prudence  which  directly  contributed  to  the  injury, 
since  no  one  can  recover  for  an  injury  or  which  his  own  negligence 
was  in  whole  or  in  part  the  proximate  cause,"  2  RedSeld  on 
Railways,  §  193. 

In  an  action  for  an  injury  occasioned  by  the  negligence  of  a 
defendant,  the  plaintiff  cannot  be  held  guilty  of  contributory  negli- 
gence, unless  he  had  some  reason  to  expect  danger  from  some 
natural  and  probable  quarter,  and  voluntarily  allowed  himself  and 
his  property  to  remain  in  that  danger,  or  voluntarily  placed  himself 
or  his  property  in  that  dangel*.     Greenland  v.  Chaplin,  6  Exch.,  243. 

The  danger  here  was  so  remote,  that  it  imposed  no  duty  upon 
the  plaintiff  to  guard  against  it.  Corrigan  v.  The  Sugar  Refinery, 
98  Mass.,  577. 

Where  the  plaintiff's  negligence  is  the  remote,  and  defendant's 
the  proximate  cause  of  the  injury,  or,  in  other  words,  when  the 
plaintiff's  negligence  was  a  condition  of  the  injury,  but  not  its  judi- 
cial cause,  the  plaintiff  may  recover.  Wharton  on  the  Law  of 
Negligence,  §  323 ;  Gale  v,  Lisbon,  52  N.  H.,  174. 

Tbfnkey,  J. — The  chief  debatable  Question  is  presented  in  the 
sixth,  seventh,  eighth,  and  tenth  specincations  of  error.  Defend- 
ant claims  that  tne  plaintiff  was  guilty  of  negligence  which  con- 
tributed to  the  accident,  and  that  this  was  a  question  for  the  jury. 
The  rule  cited  by  its  counsel  is  correct,  namely,  that  to  render  a 
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railway  company  liable  to  a  passenger,  the  company  shall  be  guilty 
of  some  negligence  or  omission  which,  mediately  or  immediately, 

Eroduced  or  emianced  the  injury;  and  the  passenger  shall  not  have 
een  guilty  of  any  want  of  ordinary  care  and  prudence  which 
directly  or  indirectly  contributed  to  the  injury,  since  no  one  can 
recover  for  an  injury  of  which  his  own  negligence  was  in  whole  or 
in  part  the  proximate  cause.  2  Redfield  on  Eail.,  §  193.  This 
rule  permits  recovery  where  the  passenger  was  negligent,  if  there 
was  no  causal  connection  between  hifi  negligence  and  the  injury. 
Hence,  it  is  said  in  the  same  section,  "  Altnough  the  plaintiffs 
misconduct  may  have  contributed  remotely  to  the  injury,  if  the 
defendant's  misconduct  was  the  immediate  cause  of  it,  and  withtlie 
exercise  of  prudence  he  might  have  prevented  it,  he  is  not  excused." 
AAd,  in  W  harton  on  Negligence,  §  303,  the  principle  is  thus 
stated  :  "  In  order  to  defeat  recovery  of  damages  arising  from  the 
defendant's  negligence,  the  plaintiflrs  negligence  must  have  been 
the  proximate  and  not  the  remote  cause  of  the  injury;  in  other 
words,  must  be  its  judicial  cause,  and  not  merely  one  of  its  con- 
ditions." The  author  further  says,  §  324,  "The  negligence  to 
make  it  a  judicial  cause  must  be  such  that  by  the  usual  course  of 
events  it  would  result,  unless  independent  moral  agencies  intervene, 

in  the  particular  injury In  other  words,  to  put  the 

same  doctrine  into  the  language  made  familiar  to  us  by  the  adop- 
tion of  the  terms  '  proximate  and  '  remote,'  my  *  remote '  negli- 
gence will  not  protect  a  person  who,  by  '  proximate '  negligence, 
does  me  an  injury.  In  England,  the  general  rule  is  that  the 
plaintiff  in  an  action  for  negligence  cannot  succeed  if  he  has  liiinself 
oeen  guilty  of  any  negligence  or  want  of  ordinary  care  which 
contributed  to  the  accident.  And  a  well-established  qualification 
of  the  rule  is,  that  though  the  plaintiff  may  have  been  guilty  of 
negligence,  and  although  that  negligence  may,  in  fact,  have  con- 
tributed to  the  accident,  yet  if  the  defendant  could,  in  the  result, 
by  the  exercise  of  ordinary  care  and.  diligence  have  avoided  the 
mischief  which  happened,  the  plaintiff's  negligence  will  not  excuse 
him.  Kadley  v.  Railway  Co.,  L.  K,  1  App.  0.,  754, 1876.  Here, 
perhaps,  the  rule  is  not  qualified  to  so  great  an  extent,  yet  it  is  clear 
that  a  plaintiff  may  recover,  though  he  did  not  use  due  care,  if  his 
negligence  in  no  wise  caused  the  accident  resulting  in  his  iniury. 
Indeed,  the  principle  stated  by  Wharton  (supra)  seems  to  have  been 
adopted  in  Creed  v.  Pennsylvania  R.  R.  Co.,  (5  Norris,  139J,  where 
Gordon,  J.,  said  "  the  test  for  contributory  negligence  is  found  in 
the  affirmative  of  the  question,  Does  that  negligence  contribute  in 
any  degree  to  the  production  of  the  injury  complained  of?  If  it 
does,  there  can  be  no  recovery ;  if  it  does  not,  it  is  not  to  be  con- 
sidered." 

The  defendant's  second  point  was,  that  upon  the  facts  as  therein 
stated,  the  plaintiff  was  guilty  of  negligence ;  and  the  fourth  was, 
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that  the  platforms  of  a  passenger  railway  car  are  for  ingress  and 
egress,  and  it  is  negligence  in  a  passenger  to  use  them  for  any  other 
purpose,  and  if  the  plaintifE  occupied  the  back  platfonn  of  the  car 
on  which  he  receivea  his  injury  for  the  purpose  of  being  carried  as 
a  passenger,  he  was  guilty  of  contributory  negligence.  Such  were 
the  instructions  prayed,  yet  the  defendant  now  ur^s  that,  "  under 
the  testimony,  the  question  whether  Mr.  Boudrou^  position  on  the 
rear  platform  contnbuted  to  his  injury  was  one  for  the  jury."  In 
truth,  there  was  no  controversy  as  to  the  circumstances  of  the 
accident :  there  was  but  one  way  to  find  the  facts,  if  the  jury 
regarded  the  testimony,  and  at  the  trial  the  defendant  demanded 
that  the  court  should  say  there  was  concurrent  negligence,  if  certain 
facts  were  found.  The  learned  judge,  taking  a  different  and 
correct  view,  very  properly  charged  &t  the  plaintiflE  could  not 
recover  if  the  injury  resulted  from  any  negligence  on  his  part ; 
that  if  the  jury  should  find  that  the  plaintiff  was  negligent  in 
standing  on  the  rear  platform,  and  vet  find  that  the  collision  could 
not  have  happened  but  for  the  negligence  of  the  driver  of  car  14, 
plaintiff's  negligence  was  remote  and  not  a  bar  to  his  recovery. 
His  reasons  given  as  leading  to  that  conclusion  are  unanswerable. 
The  large  number  of  passengers  in  this  city  who  voluntarily  stand 
on  the  platforms,  because  there  is  neither  sitting  nor  standing  room 
in  the  cars  do  not  and  ought  not  to  anticipate  that  they  will  be 
run  over  by  following  cars.  Their  position  has  no  tendency  to 
induce  the  driving  of  one  car  into  another,  whatever  the  degree  of 
their  negligence  in  riding  on  the  platforms,  and  the  risks  they  take 
iu  so  domg.  Every  one  knows  that  so  long,  as  he  remains  there  he 
is  in  no  danger  of  being  run  down  by  a  car,  unless  from  its  heed- 
less handling.  When  tne  plaintiff  was  struck,  his  post  was  a  con- 
dition but  not  a  cause  of  his  injury.  It  neithier  lessened  the  speed 
of  the  car  he  was  on,  nor  increased  that  of  the  other ;  his  presence 
was  not  a  cause  of  the  broken  chain  and  reckless  driving  oi  car  14  ; 
his  place  was  an  incident  of  an  over-crowded  car,  whose  conductor 
had  left  the  platform  to  give  him  standing  room,  and  had  not 
pointed  him  to  a  seat  or  requested  him  to  enter  the  car.  We  are 
not  persuaded  that  different  minds  could  honestly  draw  different 
conclusions  from  the  facts,  but,  on  the  contraiy,  are  convinced  the 
court  was  right  in  refusing  the  second  and  fourth  points,  and  in 
the  instruction  set  out  in  the  sixth  assignment. 

As  a  general  rule  it  cannot  be  doubted  that  the  question  of  neg- 
ligence IS  one  of  fact,  and  not  of  law ;  and  the  case  mast  be  very 
clear  which  will  justify  the  court  in  refusing  its  submission  to  the 

e'  ry.  Detroit  &  M.  R  B.  v.  Van  Steinburg,  17  Mich.,  99; 
ajo  V.  Boston  &  Maine  B.  B..  104  Mass.,  137.  But  it  has  been 
repeatedly  held  that  certain  lacts,  when  established,  amount  to 
negligence  per  se.  Hoag  v.  Lake  Shore  &  M.  S.  B.  B.  Co.,  4 
Nor.,  293. 
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And  when  the  evidence  is  insufficient  to  warrant  a  finding  of 
negligence,  it  is  the  duty  of  the  court  to  order  a  nonsuit  or  refuse 
to  submit  the  question,  as  the  case  may  require.  And  nonsuit  will 
be  ordered  if  the  plaintiffs  testimony  clearly  shows  his  contributory 
fault.  In  some  cases  negligence  is  an  inference  of  law  from  the 
facts  proved.  (Empire  Transportation  Co.  v,  Wamsutta  Oil  Co., 
13  P.  F.  S.,  14J ;  in  others  there  may  not  be  evidence  of  the 
defendant's  negligence,  and  if  that  be  proved,  it  may  be  clear  that 
there  is  no  testimony  of  the  plaintiffs  concurrent  negligence.  It 
is  error  to  submit  a  question  to  the  jury  of  wliich  there  is  no 
evidence.  (Jones  v.  W  ood,  4  Harris,  25 ;  Evans  v.  Mengel,  6  W., 
72 ;  1  Barr,  68.) 

But  one  point  remains  that  calls  for  remark.  In  Central  Rail- 
road of  New  Jersey  v.  Cook  (1  W*.  N.  C,  319),  it  was  held  that  a 
plaintiflE  can  recover  the  amount  of  his  loss  or  damage  that  he 
pecuniarily  suffered  or  sustained  from  personal  injuries  by  reason 
of  the  defendant's  negligence,  notwithstanding  the  Act  of  April  4, 
1868.  (P.  L.,  58.)  This  case  was  then  pending  on  error  as 
assigned  to  the  ruling  of  the  court  below,  and  the  Act  of  1868 
limited  the  plaintiff's  recovery  to  a  sum  not  exceeding  $3000,  and 
because  of  that  decision,  which  was  to  the  very  point,  it  was  re- 
versed by  agreement  of  the  parties.  The  argument  on  the  part  of 
defendant  was  ingenious,  but  we  are  not  convinced  that  Railroad 
V,  Cook  should  be  overruled.  Its  authority  is  in  conservation  of 
the  reserved  right  to  every  man,  that  for  an  injury  done  him  in  his 
person,  he  shall  have  remedy  by  the  due  course  of  law.     Tlie  peo- 

Sle  have  withheld  power  from  the  Legislature  and  the  courts  to 
eprive  them  of  that  remedy,  or  to  circumscribe  it  so  that  a  iury 
can  only  give  a  pitiful  fraction  of  the  damage  sustained.  Nothing 
less  than  the  full  amount  of  pecuniary  damages  which  a  man  suffers 
from  an  injury  to  him  in  his  lands,  goods,  or  person  fills  the  meas- 
ure secured  to  him  in  the  Declaration  of  Eights.  As  well  might 
it  be  attempted  to  defeat  the  whole  remedy  as  a  part ;  and  with 
equal  propriety  could  it  be  declared  that  in  all  actions  against 
persons  using  a  railroad  as  a  public  highway  for  damages  from 
injuries  to  property  the  sum  recovered  shall  not  exceed  §3000,  afi 
for  injuries  to  the  plaintiffs  person.  A  limitation  of  recovery  to  a 
sum  less  than  the  actual  damages  is  palpably  in  conflict  witn  the 
right  of  remedy  by  the  due  course  of  law. 
Judgment  affirmed. 

I  dissent  from  this  judgment.  Geo.  Shabswood. 

February  2,  1880.  Dissenting  opinion  by  Paxson,  J. — My 
objections  to  this  judgment  may  be  briefly  stated.  It  is  a  conceded 
fact  that  the  plaintiff  was  injured  whilst  standing  on  the  rear  plat- 
form of  the  car,  and  that  he  would  not  have  been  injured  had  he 
been  riding  inside. 
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That  portion  of  the  charge  of  the  court  embraced  in  the  sixth 
assignment  of  error  amounts  to  this,  that  standing  upon  the  rear 
platform  was  not  negligence ;  that  a  collision  with  the  car  following 
immediately  in  the  rear  was  "  not  one  of  the  dangers  which  make 
the  rear  platform  dangerous."     And  that  if  the  pTaintiflf  was  negli- 

fmt  in  standing  there  it  would  be  no  bar  to  the  plaintiff's  recovery, 
he  question  of  concurring  negligence  was  fairly  raised  by  the  fol- 
lowing point  put  by  the  defendant  (see  7th  assignment) :  "  That 
if  the  jury  believe  from  the  evidence  that  the  plaintiff  voluntarily 
put  himself  in  a  place  of  exposure,  and  that  in  consequence  of  it 
the  injury  to  him  happened,  ne  cannot  recover,  though  he  may  be 
able  to  show  negligence  by  the  defendant."  This  point  was 
declined.  The  refusal  to  affirm  it  was  a  logical  sequence  of  the 
previous  instruction  that,  as  matter  of  law,  standing  on  the  plat- 
form was  not  negligence ;  i.  e.,  that  the  platform  is  not  a  place  of 
danger.  Both  instructions  in  my  opinion  were  wrong.  Under  all 
the  cases,  the  question  of  negligence  on  the  part  of  the  plaintiff, 
under  such  circumstances,  was  for  the  jury.  The  ruling  of  the 
court  left  the  defendant  company  no  chance  whatever.  I  therefore 
dissent. 

This  case,  if  correctly  decided  at  all,  upon  which  point,  taking  into  account 
the  emphatic  and  weighty  dissent,  we  must  be  permitted  to  express  serious 
doubt,  is  on  the  very  border  line.  Its  interest  is  derived  wholly  from  this 
fact. 

It  seems  perfectly  evident  from  the  great  weight  of  authority  that  where  a 
person  injured  has  been  guilty  of  negligence  but  that  negligence  had  no 
causal  connection  with  the  injury  or  at  least  so  remote  a  connection  that  in 
law  it  cannot  be  deemed  so  at  all,  then  the  person  injured  is  entitled  to  recover 
ji^ainst  the  person  or  company  doing  him  the  injury,  provided  he  can  estab- 
lish negligence  on  their  part.  See,  on  this  point,  Vanderplank  v.  Miller, 
1  M.  &  Malkin,  169;  Pluckwell  v.  Wilson,  5  Carr  &  Pa.,  375;  Luxford  v. 
Large,  5  Carr  &  Pa.,  431;  Williams  v.  Holland,  6  Carr  &  Pa.,  23;  Woolf  v. 
Beard,  8  Carr  &  Pa.,  373;  Lynch©.  Worden,  1  Ad.  &E11.,  N.  8.,  29;  Rathbun 
T.  Payne,  19  Wend.,  399;  Kline  v.  R.  R.,  37  Cal.,  400;  Flynn  v,  R.  R.,  40 
Gal.,  14;  Birge  v.  Gardner,  19  Conn.,  607;  Trow  v.  R.  R.,  24  Vt.,  487; 
Johnson  v.  R.  R.,  30  N.  Y.,  65;  Indianapolis  R.  R.  v.  Stout,  53  Md.,  143; 
Davis  t^.  Mann,  10  M.  &  W.,  546;  Button  v.  Hudson  River  R.  R.  Co.,  18 
N.  Y.,  248;  Savage  v.  Com  Exch.  Ins.  Co.,  86  N.  Y.,  655;  Morrison  v.  GenU 
Steam  Nav.  Co.,  8  Exch.,  733;  Norris  v,  Litchfield,  35  N.  H.,  271;  Alger  v. 
Lowell,  3  Allen,  402;  Churchill  v.  Roseborn,  15  Conn.,  859;  Haley  v,  Earle, 
SO  N.  Y.,  208;  Sieleman  c.  Lewis,  49  N.  Y.,  379;  Alger  v.  Lowell,  3  Allen, 
402;  liobinson  v,  Pioche,  5  Cal.,  460;  Brown  v.  lUius,  27  Conn.,  84;  Daley 
«.  Norwich,  etc.,  Ry.  Co.,  26  Conn.,  591;  N.  H.  Steamboat  Co.  v.  Vander- 
bilt,  16  Conn.,  420;  Westt>.  Martin,  81  Mo.,  875;  Grippen  ©.  N.  Y.  Cent. 
R.  R.  Co.,  40  N.  Y.,  34;  Colegrove  v.  N.  H.  R.  R.  Co.,  492;  Tubb  v.  War- 
man,  2  C.  B.  (N.  8.),  740;  Richmond  v.  Sacramento  R.  R.  Co.,  18  Cal.,  351 ; 
Cleveland,  etc.,  R.  R.  v,  Elliott,  4  Ohio  St.,  474;  Indianapolis,  etc.,  R.  R.  v, 
Caldwell,  9  Ind.,  397;  Meyer  v.  People's  R.  R.  Co.,  43  Mo.,  523;  Witherley 
«.  Regent's  Canal  Co.,  12  C.  B.  (N.  8.),  2;  McNauehton  v.  Caledonian  R. 
R.  Co.,  21  Dune,  160;  The  Farmer  v.  McCraw,  26  Ala.,  189;  Cleveland,  etc., 
R.  R.  Co.  «.  Ferry,  8  Ohio  St.,  670;  Austin  v.  N.  J.  Steamboat  Co.,  43  N. 
Y.,  75;   Scott  v,  Dublin,  etc.,  R.  R.,  11  N.  C.  L.,  377.     The  question  now 
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arises,  does  the  present  case  fall  within  this  rule.  Much  doubt  may  be  enter- 
tained on  the  point.  The  question  seems  to  haye  been  an  eminently  proper 
one  for  the  jur^.  The  case  may  perhaps  be  sustained  by  a  reference  to  those 
authorities  which  hold  that  however  negligent  the  plaintiff  may  be,  this  will 
not  excuse  a  lack  of  due  and  reasonable  care  on  the  defendant's  part  when  he 
has  an  opportunity  of  seeing  and  appreciating  the  danger  of  plaintiff's  posi- 
tion. Kerwhacker  17.  Cleveland,  etc.,  R  R.  Co.,  3  Ohio  St.,  172;  Wright «. 
Brown,  4  Ind.,  96;  Steele  v,  Burkhardt,  104  Mass.,  69;  Louisville,  etc.,  R  R. 
Co.  V,  Collins,  2  Duvall,  116;  Macon,  etc.,  K  R.  Co.  o.  Davis,  18  Ga.,  679; 
Aycock  V.  W.,  etc.,  R.  R.  Co.,  6  Jones'  (N.  C.)  Law,  281;  East  Tennessee, 
etc.,  R.  R.  Co.  V.  St.  John,  6  Sneed,  624;  Balcom  v.  Dubuque,  etc.,  R  R 
Co.,  21  Iowa,  102;  Morrissey  «.  Wiggins  Ferry  Co..  48  Mo.,  380;  Trowc.  Vt 
Cent.  R.  R.  Co.,  24  Vt.,  487;  Lovett  «.  Salem,  etc.,  K  R.  Co.,  9  Allen,  657; 
Spofford  V,  Harlow,  3  Allen,  176 ;  Foster  «.  Holly,  38  Ala.  (N,  8.),  76. 

This  question  does  not,  however,  seem  to  have  been  raised  on  the  argu- 
ment, nor  was  the  evidence  perhaps  sufficient  to  warrant  it.  The  case  is  on 
the  whole  too  doubtful  to  be  of  much  value  as  a  precedent. 


Masohek 

V. 

St.  Louis  Kaileoad  Company. 

(71  Mi890uri  EeparU,  276.     October  Term,  1879.) 

In  an  action  against  a  street  railway  company  to  recover  damages  for  the 
killing  of  plaintifTs  child  by  defendant's  car,  the  facts  appemd,  by  the 
testimony  of  plaintiffs  witness,  to  be  as  follows:  The  car  was  moving 
at  a  moderate  rate  of  speed  on  a  slightlv  down  grade,  and  witness  was 
standing  beside  the  driver,  when  he  heard  the  driver  shout,  'Mock  out,^^ 
**hold  on,"  or  '^stop."  Turning,  he  saw  plaintiffs  child  (a  boy  three 
years  old)  about  six  feet  ahead  of  the  car-mules  and  four  feet  from  the 
track,  and  running  toward  the  track.  The  driver,  with  his  right  hand 
on  the  brakes  and  his  left  pulling  on  the  lines  with  such  force  that  the 
tongrue  went  up  over  the  heads  of  the  mules,  was  doing  his  best  to  stop 
the  car.  The  child  ran  to  the  middle  of  the  track,  where  he  was  over- 
taken and  crushed  by  the  car.  The  whole  transaction  seemed  to  the 
witness  to  have  occurred  **in  a  moment.''  There  was  no  positive  proof 
that  the  driver  saw  the  bo^  at  all  before  he  hallooed.  Heldj  that  on 
this  state  of  facts  the  plaintiff  was  not  entitled  to  recover. 

Smith  P.  Gait,  for  appellant. 

The  trial  court  erred  in  sustaining  the  objections  to  defendant's 
questions  to  plaintiff's  witness,  Mcllvaine,  on  cross-examination,  as 
follows : 

1.  Was  there  anything  that  the  driver  could  have  done  with  the 
brake,  lines  or  anything  else  to  stop  the  car,  that  you  saw,  that  he 
didn't  do? 

2.  Will  you  state  what  else  there  was  that  the  driver  could  have 
done  that  he  ^d  not  do  in  this  contingency  ?  Maher  v.  At.  & 
Pac.  R  R  Co.,  64  Mo.,  276 ;  Haley  v.  St.  Louis,  etc,  R  Co., 
Cent.  Law  Jour.,  vol.  9,  p.  177. 
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If  the  injury  was  the  result  of  a  mere  accident  or  misadventure, 
plaintiff  cannot  recover.  Schaltz  v.  Pacific  R.  R.  Co.,  36  Mo., 
24 :  Boland  v.  Missouri  R.  R.  Co.,  36  Mo.,  492. 

The  driver's  negligence  did  not  cause  the  death  of  the  child,  nor 
contribute  thereto.  Schultz  v.  Pacific  R.  R.  Co.,  36  Mo.,  24 ;  Phila. 
tt  Reading  R.  R.  Co.  v,  Spearen,  47  Penn.,  300  ;  Phila.  &  Read- 
ing R.  R.  Co.  V.  Hummel,  44  Penn.,  375  ;  Boland  et  al.  v.  Mis- 
souri R.  Co.,  36  Mo.,  484 ;  Isabel  v.  Railroad  Co.,  60  Mo.,  482 ; 
Maher  v.  Railroad  Co.,  64  Mo.,  274 ;  Meyer  v.  Lindell  Ry.  Co. — 
Court  of  Appeals,  Cent.  Law  Jour.,  vol.  6,  p.  427  ;  Barker  v.  Sav- 
afire  &  Gormley,  45  N.  Y.,  191 ;  Ernest  v.  Hudson  River  R.  R.  Co., 
24  How.  Prac.  Rep.  97 ;  Cotton  v.  Wood,  8  C.  B.,  568 ;  7  Jur.  N. 
S.,  168. 

Jos.  Jecko,  for  respondent. 

Napton,  J. — ^The  only  point  made  in  this  case  which  is  thought 
by  this  court  necessary  to  be  decided  is,  whether  the  demurrer  to 
the  plaintiff's  evidence  should  have  been  sustained.  It  is  conceded 
that  if  the  testimony  conflicts,  or  if  there  is  any  from  which  a  jury 
may  fairly  deduce  a  liability,  the  case  must  go  to  the  jury.  But 
where  there  is  no  evidence  to  authorize  a  verdict,  and  it  can  only 
be  traced  to  that  sympathy  which  jurors,  and  I  may  add  judges, 
too  insensiblv  feel  for  the  weak  in  a  contest  with  the  poweilul,  we 
have  heretofore  considered  it  the  duty  of  this  court,  nowever  dis- 
tasteful it  may  be,  to  interfere.  The  conclusion  we  have  reached 
on  this  point  renders  unnecessary  any  investigation  of  the  other 
two  points  made  by  the  appellant,  defendant  below,  in  regard  to 
the  rejection  of  certain  questions  put  by  him  during  the  trial,  and 
in  regard  to  the  rejection  of  an  instruction  concemmg  accident  or 
misaaventure. 

There  was  no  evidence  offered  by  the  defendant  in  this  case,  and 
the  principal  witness  for  the  plaintiff,  indeed  it  might  be  said  the 
only  one  of  any  importance,  was  a  passenger  on  tne  car  by  the 
name  of  Mcllvain.  He  was  returning  irom  his  residence  to 
the  post-office,  where  he  was  a  clerk,  and  was  standing  by  the 
driver  when  the  accident  occurred,  about  one  o'clock.  Tne  grade 
of  the  track  on  Carondelet  Avenue,  at  the  point  where  the  child 
was  killed,  was  slightly  on  the  decline  going  north.  Witness  was 
on  the  west  side  ot  the  driver,  and  hearing  the  driver  shout  "  look 
out,"  "  hold  on,"  or  "  stop,"  he  turned  his  face  toward  the  east, 
and  saw  the  little  boy  running  for  the  teick  about  six  feet  ahead 
of  the  mules  and  four  feet  east  of  the  track,  the  driver  with  right 
hand  on  the  brakes  and  his  left  pulling  on  the  lines  with  such 
force  that  the  tongue  went  up  over  the  heads  of  the  mules.  When 
the  driver  shouted  to  the  boy,  he  kept  right  on  until  he  got  to  the 
middle  of  the  track,  where  he  turned  his  face  north,  ^t  under 
the  tongue,  which  was  thrown  up  by  the  pull  of  the  driver,  until 
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he  got  to  the  axle,  or  where  the  tongue  was  bo  low  that  it  strack 
liim,  and  he  fell  on  his  face  and  was  run  over  by  one  of  the  hind 
wheels.  The  driver  was  all  this  time  trying  his  best  to  stop  the 
car,  and  it  appeared  to  the  witness  that  all  this  occurred  in  ''  a 
moment." 

The  question  of  negligence  in  the  driver  must  be  solved  by  an 
answer  to  one  of  two  questions.  What  did  the  driver  do  which 
he  ought  not  to  have  done,  or  what  did  he  omit  to  do  which  he 
ought  to  have  done  ?  The  only  hypothesis  upon  which  the 
assumption  of  negligence  can  be  based,  is  that  the  driver  did  not 
shout,  ply  the  brake,  and  pull  on  the  mules  as  soon  as  he  ought. 
He  could  do  nothing  more  than  what  he  did,  but  if  he  waited  too 
long  when  he  had  an  opportunity  of  doing  those  things  sooner,  it 
was  negligence.  Is  there  any  evidence  to  show  this  or  that  could 
lead  to  such  a  conclusion  ?  There  was  no  positive  proof  that  lie 
ever  saw  the  little  boy  till  he  hallooed ;  but  suppose  he  saw  him 
when  he  first  left  the  sidewalk.  Of  course  it  will  not  be  pretendal 
that  whilst  the  child  was  on  the  sidewalk  the  driver  had  any  ricrLt 
to  imagine  that  he  would  undertake  to  cross  the  street,  but  when 
he  left  the  sidewalk  he  was  eleven  feet  from  where  he  was  when 
Mcllvain  first  saw  him.  How  long  would  it  take  this  little  boy 
three  years  old,  dressed  in  coat  and  pants,  and  not  in  a  frock,  to 
run  eleven  feet  ? 

All  of  the  transaction  which  the  witness  Mcllvain  saw,  he  savs 
occurred  "  in  a  moment."  How  many  moments  must  have  passed 
before  Mcllvain  saw  him  after  he  started  from  the  curbstone  on  a 
run  ?  And  how  many  moments  transpired  before  Mcllvain's 
attention  was  turned  by  the  shouts  of  the  driver,  after  the  driver 
had  commenced  plying  the  brakes  and  pulling  on  the  mules?  The 
driver,  it  appears,  without  conti'adiction,  was  steady  and  perfectly 
sober ;  the  mules  were  on  a  slightly  down  grade  and  going  in  a 
moderate  trot.  The  recklessness  of  the  Uttle  child,  which  is  obvi- 
ous, was  no  excuse  for  negligence  in  the  driver,  if  there  was  any, 
but  we  confess  our  inability  to  discover  any  proof  of  negligence, 
and,  therefore,  must  in  accordance  with  om*  uniform  practice 
reverse  the  judgment.     The  other  judges  concur. 

See  Johnson  v.  Chicago,  etc.,  R.  R.  Co.,  1  Am.  &  Eng.  R.  Cas.,  155; 
Wright  v.  Maiden,  etc.,  R.  R.  Co.,  4  Allen,  283;  Callahan  v.  Bean,  9  Allen, 
401 ;  McLain  f>.  Van  Zandt,  7  Jones  &  Spencer  (N.  Y.),  847 ;  Hartfield  c. 
Raper,  21  Wend.,  615;  Lynch  «.  Smith,  104  Mass.,  63;  Mangam  «.  Brooklyn, 
etc.,  88  N.  Y.,  455;  McGarry  v.  Loomis,  63  N.  Y.,  104;  Fallon  «.  Central 
Park,  etc.,  R.  R.  Co.,  64  N.  Y.,  13;  BarksduU  v.  New  Orleans,  etc.,  R.  R. 
Co.,  23  La.  Ann.,  180;  Lovett  v,  Salem,  etc.,  R.  R.  Co.,  9  Allen,  657;  Gov- 
ernment St.  R  R.  Co.  f>.  Hanlon,  53  Ala.,  70;  Meyer  v.  Midland  R.  R.  Co., 
2  Neb.,  819;  Brown  v,  European,  etc.,  R.  R.  Co.,  68  Me.,  884;  Norfolk,  etc., 
R.  R.  Co.  <>.  Ormsby,  27  Gratt.,  445;  Meekg  v.  Southern  Pacific  R  R  Co., 
52  Cal.,  602;  Toledo,  etc.,  R  R  Co.  «.  Grable,  88  111.,  441;  Cleveland,  etc., 
R.  R.  Co.,  t>.  Manson,  80  Ohio  St.,  451;  Glassey  «.  Hestonville,  etc.,  R  R- 
Co.,  67  Pa.  St.,  172;  Philadelphia,  etc.,  R.  R  Co.,  «.  Long,  76  Pa.  St,  257; 
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Daly  r.  Norwich,  etc.,  R.  R.  Co.,  26  Conn.,  691;  EvansYille,  etc.,  R.  R.  Co. 
t.  Wolf,  59  Ind.,  89;  Baltimore,  etc.,  R.  R.  Co.  v.  McDonnell,  43  Md.,  651; 
Gardner  o.  Grace,  1  Fost.  &  Fin.,  359. 


JuoKEB,  Adm'r, 

V. 

Ohioaoo  &  Northwestern  R  R.  Oo. 

(Advance  Case,  Witeonnn.    April  19, 1881.) 

1.  In  an  action  at  law,  where  there  is  any  evidence  upon  which  the  juir  will 

be  justified  in  finding  a  verdict  for  the  party  who  has  the  burden  of 
proof,  the  case  should  not  be  taken  from  them. 

2.  The  proper  legal  meaning  of  the  term  **  proximate  cause^*  discussed. 

3.  In  an  action  against  a  railway  company  for  injuries  to  a  child,  causing  its 

death,  the  plaintiffs  evidence  tended  to  show  that  the  child  was  22 
months  old,  and  previously  in  good  health;  that  defendant's  engine 
struck  the  child  and  threw  it  into  the  air,  and  about  15  feet  away  from 
the  track;  that  it  was  taken  up  senseless,  and  with  one  leg  broken ;  that 
the  broken  limb  was  adjusted  and  bandaged  by  physicians,  who  con- 
tinued to  treat  the  child,  and  whose  directions  and  prescriptions  were 
strictly  followed ;  that  a  cough  set  in  directly  after  the  injury,  and  the 
child  manifested  great  pain  and  nervous  irritability,  with  sleeplessness, 
lack  of  appetite,  etc. ;  that  in  a  few  days  it  had  an  unnatural  appearance 
of  the  eyes ;  that  these  symptoms  continued  and  increased  until  its  death ; 
that  about  eight  days  before  its  death  it  grew  much  worse,  and  was  alter- 
nately hot  and  cold,  and  its  face  frequently  flushed  and  red;  that  a  few 
days  before  death  the  physicians  removed  the  splints  and  bandages  from 
the  broken  limb ;  and  that  the  death  occurred  about  a  month  after  the 
injury.  Heldj  that  upon  this  evidence  the  jury  would  have  been  justi- 
fied in  finding  that  the  death  was  caused  by  the  injury  inflicted  by 
defendant. 

Shepard  &  Shepard,  for  appellant. 
C.  A.  Eldredge,  for  respondent. 

Obton,  J. — The  rule  laid  down  in  Improvement  Co.  v.  Munson,  14 
Wall.,  448,  cited  by  the  learned  counsel  of  the  respondent,  and  com- 
mented upon  and  approved  in  Pleasants  v.  Fant,  22  Wall.,  122,  has 
been  substantially  recognized  by  this  court  in  numerous  cases.  That 
rule  is:  "  If  there  is  any  evidence  upon  which  the  jury  can  properly 
proceed  to  find  a  verdict  for  the  party  producing  it,  upon  whom 
the  onus  of  proof  is  imposed,  the  court  cannot  take  the  case  from 
the  jurj'.  The  question  is,  is  the  evidence  sufficient  to  justify  a 
verdict?"  By  the  very  terms  of  this  rule  the  question  is  not 
whether  the  court  would  have  found  a  verdict  in  the  case  made  by 
the  evidence,  but  whether  the  jury  would  have  been  justified  in 
finding  a  verdict  upon  it.  The  party  is  entitled  to  the  verdict  of 
the  juiy,  rather  than  the  finding  of  the  court  on  questions  of  fact, 
if  the  jury  would  be  warranted  or  "  justified  "  in  finding  a  verdict 
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upon  the  evidence.  When  properly  considered,  there  is  scarcely  a 
seeming  conflict  of  authority  in  respect  to  the  rule  for  granting 
nonsuits  and  ordering  verdicts  by  the  court  in  jury  trials. 

Tested  by  this  rule,  ought  the  Circuit  Court  to  have  granted  a 
nonsuit  in  this  case  ?  We  think  there  was  testimony  sufficient  to 
justify  the  jury  in  finding  that  the  company  was  negligent,  and 
that  the  mother  of  the  child  used  ordinary  care,  under  the  circum- 
stances, to  guard  and  restrain  it  from  straying  upon  the  track  of  the 
railroad,  and  to  prevent  this  and  similar  accidents  happening  to  it. 
We  do  not  understand  that  the  learned  counsel  of  the  respondent 
relies  very  strongly  upon  these  two  points,  but  he  insists  with  much 
more  plausibility  that  there  was  not  sufficient  evidence  that  the 
injury  of  the  child  at  the  time  of  the  accident  caused  its  death  to 
be  submitted  to  the  jury,  or',  in  other  words,  that  there  was  not 
sufficient  evidence  to  justify  the  jury  in  so  finding.  Whether  the 
death  of  the  child  directly  and  naturally  resulted  from  the  all^i^ed 
injury  as  its  proximate  cause,  is  an  important  question,  and  as  diffi- 
cult to  determine  as  a  like  question  in  criminal  homicide,  although 
by  a  different  rule  of  evidence  as  to  its  weight  and  effect.  This 
being  a  civil  action,  a  preponderance  of  the  evidence,  or  a  piima 
facie  case  unrebutted,  upon  this  question,  would  justify  a  verdict 
as  in  other  <5ivil  cases.  W  here  the  death  did  not  result  immedi- 
ately or  very  soon  after  the  injury,  as  in  tliis  case,  the  question  is 
still  more  difficult,  and  would  seem  to  present  a  very  proper  case 
for  the  testimony  of  the  attending  or  other  physicians  cognizant  of 
the  facts.  But  although  it  is  a  question  of  medical  jurisprudence, 
and  a  proper  one  for  medical  testimony,  yet  I  know  oi  no  mle 
established  by  judicial  authority  that  makes  medical  testimony  in 
such  case  indispensable.  The  jury  must  determine  the  question 
upon  the  facts  proved,  as  in  other  cases,  and  the  evidence,  whether 
professional  or  not,  must  be  sufficient  to  justify  their  verdict 

I  shall  not  enter  into  the  refinements  which  have  been  put  upon 
the  maxim  "  In  jure  non  remota  causa,  sed  proxima,  spectatur," 
but  state  the  rules  generally  recognized  and  approve  by  the 
authorities,  and  applied  in  cases  of  this  sort,  by  wnich  it  must  be 
determined  whether  the  jury  in  this  case  would  have  been  justified 
in  finding  from  the  evidence  that  the  injury  was  the  sole  cause  of 
the  death  of  the  child,  and  that  therefore  its  death  was  caused  by 
the  nerfigence  of  the  company.  The  general  rule  laid  down  hj 
Chief  J  ustice  Appleton  in  Moulton  v.  Sanford,  51  Me.,  134,  and 
cited  approvingly  by  Chief  Justice  Dixon  in  Sutton  v.  Town  of 
Wauwatosa,  29Wis.,  21,  is  as  follows  :  "  The  cause  of  an  event  ift 
the  sum  total  of  the  contingencies  of  every  description,  which, 
being  realized,  the  event  invariably  follows.  It  is  rare,  if  ever, 
that  the  invariable  sequence  of  the  events  subsists  between  one 
antecedent  and  one  consequence.  Ordinarily  that  condition  is 
usually  termed  the  cause  whose  share  in  the  matter  is  the  most  con- 
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spicnous,  and  is  the  most  immediately  preceding  and  proximate  ta 
tue  event."  In  further  exposition  oi  tne  rule,  it  may  be  said  here, 
as  in  KeUogg  v.  0.  &  N.  W .  Ry.  Co.,  26  Wis.,  223  :  ''  The  maxim, 
however,  is  not  to  be  controlled  by  time  or  distance,  but  by  the-, 
succession  of  events,"  and  that  "  the  natural  and  ordinary  means" 
to  produce  the  alleged  consequence  must  be  shown ;  and,  as  in 
Wharton  on  Negligence,  §  78  et  seq.,  that  the  party  "  might  have- 
reasonably  expected  "  such  a  consequence  of  his  negligence,  or  that, 
such  a  result  would  be  "  an  ordinary  natural  sequence  from  such 
a  cause ;"  or,  as  said  by  Chief  Justice  Cockbum,  m  Clark  v.  Cham- 
bers, 13  Am.  Law  Eev.,  175,  such  a  consequence  would  be  "  proba- 
ble*' from  such  a  cause.  In  illustration  of  the  rule,  and  in  its  appli- 
cation to  that  case,  it  is  said,  in  Perley  v.  Eastern  B.  Co.,  98  Mass., 
414:  ^'It  is  as  much  so  as  pain  and  disability  are  proximate  effects, 
of  an  injury,  though  they  occur  at  intervals  through  successive 
years  after  the  injury  was  received.  Yet  these  are  called  proxi- 
mate effects,  though  the  actual  effects  of  the  injury  may  be  greatly^ 
modified  in  every  case  by  bodily  constitution,  habits  of  lite,  and 
accidental  circumstances."  It  may  properlv  be  added,  further,  that 
the  cause  of  the  alleged  consequence  itself  must  have  been  '^  ade- 
quate and  efficient."    Wharton  on  Negligence,  §  73. 

These  rules  have  been  applied  with  so  much  deamess  to  a  variety 
of  cases  in  this  court  that  cases  elsewhere  need  not  be  cited.  Oli- 
ver V.  Town  of  La  Valle,  36  Wis.,  592 ;  Stewart  v.  Town  of  Eipon, 
38  Wis.,  584 ;  Hall  v.  City  of  Fond  du  Lac,  42  Wis.,  274 ;  Holmea 
y.  City  of  Fond  du  Lac,  id.,  282.  It  remains  only  to  apply  these 
rules  to  the  evidence  of  this  case.  The  child  was  of  the  age  of  J 
year  and  10  months,  and  in  good  health.  It  was  on  the  railroad 
track  with  another  small  child,  who  left  the  track  just  before  the 
train  arrived.  The  train  approached  at  the  speed  of  about  15  milea 
per  hour,  and  the  engine  came  in  contact  with  the  child  and  threw 
it  into  the  air  and  off  and  away  from  the  track  about  15  feet. 
When  the  child  was  taken  up  it  was  senseless,  and  one  of  its  legs, 
was  broken  and  its  head  bruised.  Two  physicians  were  called, 
who  adjusted  and  bandaged  the  broken  lim  d  and  continued  to  treat 
the  child,  and  their  directions  and  prescriptions  were,  in  all  cases, 
strictly  followed.  A  cough  set  in  directly  after  the  injury,  and  the 
child  manifested  great  pain  and  suffering,  was  irritable,  restless, 
and  unable  to  sleep  but  little.  It  cried  almost  constantly,  and  fre- 
quently seized  its  own  hair  with  its  hands  and  threw  its  arms  about 
its  head.  It  appeared  to  be  very  sick,  and  was  pale  and  without 
appetite  for  food  except  milk.  In  a  few  days  it  had  an  unnatural 
appearance  of  the  eyes.  These  symptoms  continued  and  increased  . 
until  death.  About  eight  days  before  its  death  it  grew  muck 
^orse,  and  cried  less,  bemuse  unable  to  do  so,  and  was  alternately 
hot  and  cold,  and  its  face  frequently  flushed  and  red.  A  few  days- 
l>efore  death  the  physicians  removed  the  splints  and  bandages  from 
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the  broken  limb.     The  child  was  injured  on  the  sixth  day  of  June, 
and  died  on  the  eighth  day  of  July. 

It  seems  to  us  that  this  evidence  supplies  every  requisite  of  the 
above  rules,  and  makes  a  clear  prima  facie  case,  at  least,  that  the 
death  of  this  child  was  caused  by  its  injury.  The  terrible  violence 
with  which  it  was  thrown  into  tne  air  and  away  from  the  track,  by 
the  engine  running  with  such  speed,  certainly  furnishes  an  "  adequate 
and  efficient  cause  of  death."  It  is  only  surprising  that  the  child 
was  not  killed  instantl^%  Its  continuous  symptoms  and  sickness, 
beginning  with  the  injury  and  ending  in  death,  furnish  a  series  of 
effects  and  consequences  from  such  an  adequate  and  efficient  cause, 
natural,  continued,  and  unbroken  to  the  end.  There  was  no  other 
intervening  cause  or  causes  shown  by  the  evidence  to  break  this 
continuity  of  sequence,  or  that  could  have  produced  death.  The 
death  of  the  child  was  a  result  very  probable  from  such  a  cause, 
and  which  might  have  been  reasonably  anticipated  by  the  defend- 
ant, and  was  tlie  natural  and  direct  consequence  of  the  defendant's 
negligence,  so  far  as  the  court  could  know  from  the  evidence.  We 
are  clearly  of  the  opinion  that  there  waa  testimony  sufficient  to 
have  justified  the  jury  in  finding  a  verdict  for  the  plaintifiE,  and 
that  the  Circuit  Court  ought  not  to  have  arrested  the  trial  by  a  non- 
suit. We  are  also  of  the  opinion  that  the  question,  "  What  move- 
ments, if  any,  did  the  child  make  with  its  eyes  ?"  at  a  certain  stiige 
of  its  sickness  was  a  proper  one,  asking  for  a  physical  appearance 
of  precisely  the  same  character  of  all  of  the  otner  evidence  which 
was  admitted. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  a  new  trial  therein. 

See  Johnson  v.  Chicago,  etc.,  R  R.  Co.,  1  Am.  &  Eng.  R.  Cas.,  155. 


POETBB 

V, 
The  Hannibal  &  St.  Joseph  Railroad  Company. 

(71  Missouri  Bep(yrts  66.     October  Term,  1879.) 

A  brakeman,  while  en^ged  in  coupling  cars  at  night,  stepped  into  a  hole 
under  a  tie,  by  which  his  foot  was  caught  and  he  was  thrown  under  the 
moving  car,  which  passed  over  his  legs,  causing  serious  and  permanent  in- 
juries. The  defect  in  the  road  was  not  patent,  but  required  inspection 
to  discover  it,  and  he  had  never  worked  on  this  portion  of  the  track  be- 
fore. His  attention  had  been  called  to  the  generally  unsafe  and  danger- 
ous condition  of  the  track,  but  not  to  the  specific  defect  causing  his 
injuries.  He  was  ignorant  of  its  existence,  and  the  attention  of  the  ser- 
vants of  the  railroad  company,  whose  duty  it  was  to  attend  to  the  track, 
had  more  than  once  been  called  to  its  dangerous  condition,  but  they  bad 
taken  no  steps  to  repair  it.    In  an  action  brought  by  him  to  recover 
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damages  for  the  injuries  sustained  ;  Hddy  that  the  following  rules  are 
well  settled : 

1.  A  master  is  not  an  insurer  of  the  safety  of  his  servant,  and  is  under  no 

absolute  obligation  to  provide  for  him  safe  machinery  and  implements, 
or  to  keep  these  in  good  order  and  condition ;  but  it  is  his  duty  to  use 
reasonable  care  and  precaution  for  these  purposes. 

2.  If  there  are  defects  in  the  machinery  or  implements,  known  to  the  servant, 

and  he  will,  notwithstanding,  enter  into  the  master's  service,  he  takes 
upon  himself  the  risk  incident  to  such  defects. 

3.  It  IS  not  incumbent  upon  the  servant  to  search  for  latent  defects  in  ma- 

chinery or  implements  furnished  him  by  his  employer,  but  he  has,  with- 
out any  investigation,  the  right  to  assume  that  they  are  safe  and  sufficient 
for  the  purpose. 

4.  In  case  of  a  patent  defect,  or  such  as  the  servant,  if  ordinarily  observant, 

would  have  discovered  by  his  ordinary  use  of  the  machinery  or  imple- 
ment, his  opportunity  to  know  would  be  held  as  knowledge,  whether  in 
fact  he  knew  of  the  defect  or  not. 

5.  If  the  servant  of  a  railroad  company  appointed  to  keep  the  track  in  repair, 

knows  or  by  the  proper  discharge  of  his  duty  might  know  of  its  condi- 
tion, then  his  knowledge,  or  that  which  he  migl]^  have  acquired,  is  im- 
putable to  the  company. 

Although  a  servant  may  have  had  equal  means  with  his  master  of  ascertaining 
dem;ts  in  machinery  or  implements  provided  by  his  master,  this  will  not 
necessarily  preclude  him  from  recovering  damages  from  his  master  for 
injuries  received  by  him  consequent  upon  such  defects,  if,  in  fact,  he 
was  ignorant  of  their  existence,  and  they  were  not  patent,  or  such  as 
would  have  been  disclosed  to  him,  if  ordinarily  observant,  by  his  actual 
and  ordinary  use  of  such  machinery  or  implements.  He  has  a  right  to 
assume  that  the  machinery  and  implements  fumished  him  by  his  master 
are  safe  and  suitable  for  the  business,  and  he  is  not,  while  the  master  is, 
required  to  examine  them  for  that  purpose. 

In  actions  under  statutes  giving  a  right  of  action  to  the  relatives  of  a  deceased 
person  for  his  death,  the  aamages  recoverable  are  only  such  as  are  pecu- 
niary and  actual,  or  fixed  in  amount  by  the  statute;  but  in  actions 
brought  by  the  parties  injured  themselves,  mental  pain  and  anguish  are 
also  proper  elements  of  the  damages,  although  no  malice  or  wantonness 
be  charged. 

There  were  three  verdicts  in  this  cause — ^the  first  for  $10,000,  the  second  for 
$12,000,  and  the  third  for  $10,000;  HeU^  that  this  court  could,  with  no 
propriety,  say  that  the  latter  verdict  was  excessive. 

Geo.  "W.  Easley,  for  appellant,  The  defect  through  which  the 
plaintiff  claims  to  have  received  his  injury  being  an  open  and  ob- 
vious one,  which  any  person,  by  the  use  of  his  ordinary  faculties, 
could  have  observed  and  avoided,  the  plaintiflE  assumed  the  risk  of 
injury  from  such  defect.  Laning  v,  N.  Y.  C.  R.  R.  Co.,  49  N.  T., 
521,  532 ;  De  Graff  v.  R.  R.  Co.,  3  T.  &  C.  (N.  Y.)  Sup.  Ct,,  257, 
255 ;  Cagney  v.  H.  &  St.  Jo.  R.  R.  Co.,  69  Mo.,  416 ;  Smith  v.  R. 
R.  Co.,  69  Mo.,  38,  32 ;  McGlynn  'o.  Brodie,  31  Cal.,  376 ;  Stone  v. 
Oregon  Manfg.  Co.,  4  Oregon,  52,  56 ;  Hayden  v.  Smithville  Manfg. 
Co.,  29  Conn.,  548,  560 ;  Hulett  v.  St.  Louis,  K.  C.  &  N.  Ry.,  67 
Mo.,  239  ;  Devitt  v.  R.  R.  Co.,  50  Mo.,  305,  302 ;  Dale  v.  R.  R. 
Co.,  63  Mo.,  455 ;  Assop  v.  Yates,  2  Hurl.  &  Nor.,  768 ;  Dyner  v. 
Leach,  26  Law  Jour.,  221 ;  s.  c,  40  Eng.  Law  &  Eq.,  491 ;  Senior 
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V.  Ward,  102  Eng.  C.  L.,  385 ;  Griffiths  v,  Gidlow,  3  Hurl,  &  Kor.. 
^48 ;  Watling  v.  Oastler,  Law  Rep.  6  Exch.,  73 ;  Patterson  v.  Wal- 
lace, 28  Eng.  Law  &  Eq.,  48 ;  Skip  v.  R.  R.  Co.,  24  En^.  Law  & 
Eq.,  396 ;  Seymour  v.  Maddox,  16  Q.  B.,  316 ;  Ladd  v.  R.  R.  Co., 
119  Mass.,  412.  No  evidence  was  offered  to  show  that  defendant 
knew  or  ought  to  have  known  of  the  existence  of  the  gully  or  hole 
by  which  plaintiff  was  thrown  down  and  injured.  If  we  are  to  be 
held  to  knowledge  of  the  particular  defect  by  proof  the  knowledge 
of  the  general  character  of  the  side  track,  shall  not  proof  of  knowl- 
edge on  the  part  of  the  plaintiff  of  the  same  general  character  be 
held  as  knowledge  to  him  of  the  particular  defect  also  ?    IXegli- 

fence  cannot  be  pi-esumed  against  us  from  the  fact  of  the  injui'v, 
ut  the  burden  of  proving  it  is  on  the  plaintiff.  Shultz  w.  K.  ft. 
^  Co.,  36  Mo.,  13,  32.  Ana  there  is  not  a  particle  of  evidence  to 
show  that  this  hole  had  existed  a  sufficient  length  of  time  to  have 
made  it  the  duty  of  defendant  or  any  of  its  agents  to  have  discov- 
ered the  same.  It  may  only  have  been  there  a  few  hours  before 
the  accident.  The  law  presumes  that  the  company  has  performed 
its  duty,  and  this  presumption  must  be  overcome  by  the  evidence 
before  there  can  oe  any  recovery.  Wood,  Master  and  Servant, 
^  368.  The  action  being  founded  on  a  breach  of  the  implied  duty 
of  the  master  to  use  care  to  provide  a  safe  track,  the  damages  for  a 
breach  thereof,  no  wantonness  or  malice  being  charged,  should 
have  been  confined  to  the  pecuniary  loss.  Mental  pain  and  anguish 
were  not  proper  elements  of  the  damages.  Johnson  v.  Wells,  6 
Nov.,  224 ;  Fay  v.  Parker,  53  N.  H.,  359 ;  Blake  v.  Midland  Ky., 
10  Eng.  Law  &  Eq.,  437 ;  2  Greenleaf  Ev.,  267 ;  Flemington  v. 
fimithers,  2  Car  &  Payne,  292.  The  damages  are  excessive,  being 
twice  the  amount  the  defendant  would  have  been  liable  for  had 
death  ensued,  and  the  amount  recovered  being  placed  at  interest 
would  realize  twice  as  much  as  the  record  shows  the  plaintiff  could 
€am.  Bridge  Co.  v.  Loomis,  20  111.,  235 ;  Railroad  Co.  v.  Welch, 
62  111.,  183 ;  Collins  v.  R.  R.  Co.,  12  Barb.,  500;  Murray  v.  R.  K. 
Co.,  47  Barb.,  205. 

Allen  H.  Vories,  for  respondent :  It  was  not  the  duty  of  plain- 
tiff, nor  in  his  power,  nor  did  he  have  the  opportunity,  nor  skill, 
to  know  the  defects  of  the  track  on  which  he  was  injured.  And 
without  investigation,  he  had  the  right  to  rely  upon  the  presump- 
tion that  his  employer  had  furnished  him  an  ordinarily  safe  track 
on  which  to  work.  Snow  v.  H.  R.  R.  Co.,  8  Allen,  441;  Seaver  v. 
Boston  &  M.  R.  R.  Co.,  14  Gray,  466;  Gibson  v.  Pacific  R.  R.  Co., 
46  Mo.,  163;  Brothers  v.  Cartter,  52  Mo.,  372;  Devitt  v.  Pacific  R. 
R.  Co.,  50  Mo.,  302;  Porter  v.  H.  &  St.  Jo.  R.  R.  Co.,  60  Mo.,  160; 
Dale  V.  The  St.  L.,  K.  C.  &  N.  Ry.  Co.,  63  Mo.,  455,  459.  It  was 
defendant's  duty  to  provide  plaintiff,  as  its  servant,  good,  safe  and 
properly  constructea  tracks  adapted  to  the  carrying  on  of  its  busi- 
ness, to  use  all  reasonable  care  and  precaution  for  plaintiff's  safety^ 
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and  the  degree  of  care  must  be  proportionate  to  the  dangerous 
nature  of  the  machinery  used.  Gibson  v.  P.  R.  E.  Co.,  46  Mo., 
163;  Kennedy  v.  X.  M.  E.  E.  Co.,  36  Mo.,  351;  Porter  v.  H.  &  St. 
J.  K.  R.  Co.,  60  Mo.,  160 ;  Lewis  v.  St.  L.  &  I.  M.  E.  E.  Co.,  59 
Mo.,  495 ;  Keegan  v.  Kavanaugh,  62  Mo.,  232 ;  Whalen  ^^  Cen- 
tenary Church,  62  Mo.,  326 ;  Dale  v.  The  St.  L.,  K.  C.  &  N,  Ry. 
Co.,  63  Mo.,  465 ;  Cavzer  ^^  Taylor,  10  Gray,  274 ;  Castle  v.  Dur- 
vea,  32  Barb-,  480 ;  Morgan  v.  Cox,  22  Mo.,  373 ;  Eyan  v.  Fowler, 
24  X.  Y.,  410  ;  McDermott  v.  P.  E.  E.  Co.,  30  Mo.,  115 ;  Gorman 
r.  P.  R.  R.  Co.,  26  Mo.,  441.  If  the  agents  of  the  defendant  whose 
duty  it  was  to  keep  the  track  in  repair,  knew  of  its  defects  and 
improper  construction,  the  knowledge  of  such  agents  was  the 
knowledge  of  defendant.  Harper  v.  St.  L.  R.  R.  Co.,  47  Mo.,  567 ; 
Brothers  v.  Cartter,  52  Mo.,  372 ;  Lewis  v,  St.  L.  &  I.  M.  R.  R. 
Co.,  59  Mo.,  507.  The  ninth  and  tenth  instructions,  asked  by  de- 
fendant, were  properly  refused.  Plaintiff  had  neither  the  time, 
skill  nor  opportunity,  nor  was  it  his  business  to  examine  for  defects 
in  defendant's  track.  The  defendant  had  men  employed  whose 
business  it  was  to  examine  said  track  and  see  to  its  repairs.  Even 
a  knowledge  on  the  part  of  the  plaintiff  of  the  defect  complained 
of  is  not  of  itself  an  answer  to  the  action.  Laning -y.  N.  l.  Cent. 
R  R.  Co.,  49  N.  Y.,  536 ;  Huddleston  v.  Lowell  Machine  Shops, 
106  Ma«.,  286 ;  Dale  v.  The  St.  L.,  K.  C.  &  N.  Ry.  Co.,  63  Mx)., 
455 ;  Conroy  v.  Vulcan  Iron  Works,  62  Mo.,  35 ;  Gibson  v.  Pacific 
R.  R  Co.,  46  Mo.,  163 ;  Porter  v.  H.  &  St.  J.  R.  R.  Co.,  60  Mo., 
160. 

Where  two  juries  have  passed  upon  the  Question  of  damages,  to 
«et  the  second  verdict  aside  upon  the  ground  of  excessive  damages, 
wonld  be  "usui-pation  of  tne  province  of  the  jury."  Goetz  t^. 
Ambs,  27  Mo.,  28 ;  Kennedy  v.  iJorth  Mo.  Ry.  Co.,  36  Mo.,  351 ; 
Whalen  v.  St.  L.,  K.  C.  &  N.  Ry.,  60  Mo.,  329 ;  Dale  v.  St.  L,, 
K.  C.  &  N.  Ry.,  63  Mo.,  455 ;  Graham  v.  Pacific  R.  R.  Co.,  Q6 
Mo.,  536. 

Heitrt,  J. — This  suit  was  instituted  in  the  Buchanan  circuit 
court  by  plaintiff,  an  employee  of  the  defendant,  to  recover  dam- 
ages for  an  injury  sustained  by  him  while  engaged  as  a  brakeman, 
in  consequence  of  a  defective  track  which  it  is  alleged  in  the  peti- 
tion, was  on  the  5th  day  of  March,  1873,  and  for  a  long  time  prior 
thereto  had  been  entirely  unsafe  and  extremely  dangerous  to  de- 
fendant's employees,  of  which  defendant  had  notice  and  plaintiff 
was  ignorant 

The  evidence  for  plaintiff  tended  to  prove,  and  we  think  proved, 
the  condition  of  the  track  to  have  been  as  alleged  by  plaintiff.  The 
ties  upon  which  the  rails  rested  were  not  covered,  nor  were  the 
spaces  between  them  filled.  Gullies  and  ditches  had  been  washed 
in  the  road,  and  there  was  an  irregularity  in  the  distances  between 
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the  ties.  In  some. places  holes  had  been  washed  under  the  ties,  and 
in  coupling  cars  on  the  night  of  the  5th  day  of  March,  1873,  plain- 
tiff's foot  was  caught  in  a  nole  under  a  tie,  by  which  he  was  thrown 
down  and  a  car  passed  over  his  legs  producing  injuries  which  ne- 
cessitated the  amputation  of  one  of  nis  legs  below  the  knee  and  two 
toes  of  the  other  foot.  This  defect  in  the  road  was  not  patent,  but 
it  required  inspection  to  discover  it.  The  plaintiff  boarded  at  the 
Huxley  House,  on  a  street  parallel  with  the  road,  and  in  passing 
from  that  house  along  the  sidewalk  to  defendant's  yard,  in  which 
plaintiff  was  at  work,  obstructions  and  other  defects  in  the  road 
were  observable,  but  the  particular  defect  which  occasioned  the 
injury  to  plaintiff  was  not.  He  was  ignorant  of  its  existence,  and 
the  evidence  showed  that  more  than  once  before  the  accident  oc- 
curred, the  attention  of  the  servant  of  the  company  whose  duty  it 
was  to  attend  to  the  tracks  and  keep  them  in  order,  was  called  to 
the  dangerous  condition  of  the  track,  but  no  steps  were  taken  to 
repair  it.  His  attention  was  not  called  to  the  specific  defect  in  the 
road  here  complained  of,  but  to  its  general  unsafe  and  dangerouB 
condition.  It  was  the  duty  of  the  company  to  its  employees,  to 
exercise  reasonable  precautions  to  keep  its  track  in  a  reasonably 
safe  condition,  and  we  think  the  evidence  abundantly  shows,  that, 
by  the  exercise  of  even  the  lowest  degree  of  care,  they  would  have 
ascertained  this  defect,  and  removed  it.  There  was  conflicting  en- 
dence  as  to  the  general  condition  of  the  track,  but  as  to  the  exist- 
ence of  the  specific  defect  which  occasioned  the  injury  to  plaintiff 
tliere  was  not ;  neither  was  there  any  evidence  to  show  that  from 
the  sidewalk  it  was  observable. 

For  plaintiff  the  court  gave  the  following  instructions :  1.  It  is 
admitted  by  the  pleadings  in  this  case,  that  at  the  time  mentioned 
in  plaintiirs  petition  the  defendant  was  a  railroad  corporation, 
operating  its  railroad  from  Hannibal  to  St.  Joseph,  Mo. ;  and  tliat 
for  the  purpose  of  carrying  on  its  business,  said  defendant  had 
erected  depots  and  laid  out  tracks,  switches,  side  tracks,  and  other 
tracks  in  the  said  city  of  St.  Joseph. 

2.  It  was  the  duty  of  defendant  in  prosecuting  its  business  and 
in  the  construction  of  its  tracks,  to  use  and  exercise  care,  skill,  and 
caution  to  protect  the  lives  and  persons  of  its  employees ;  and  the 
degree  of  care  must  be  proportionate  to  the  dangerous  nature  of 
the  meims,  instruments,  and  machinery  used. 

3.  If  the  jury  believe  from  the  evidence  that  plaintiff,  by  con- 
tract with  deiendant,  entered  into  her  employ  as  a  brakeman  in 
her  yards  in  the  city  of  St.  Joseph,  to  do  and  perform  such  work  as 
was  required  of  him  as  such  employee,  then  tlie  law  presumes  that 
in  accepting  such  work  he  only  assumed  the  ordinary  risk  or  dan- 
ger of  such  employment,  and  did  not  assume  or  contract  with  refer- 
ence to  any  risk  or  danger  arising  or  resulting  from  an  improper 
or  defective  track  used  by  defendant  in  the  prosecution  of  its  busi- 
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ness,  unless  lie,  plaintiff,  knew  of  the  defects  and  dangers,  and  the 
increased  dani^ere  arising  from  snch  defects. 

4.  If  the  ]niy  believe  from  the  evidence  that  the  agents  of  the 
defendant,  wliose  dnty  it  was  to  constnict  and  keep  in  repair  the 
defendant's  tracks,  knew  of  the  improper  construction  of  said 
track,  and  of  its  dangerous  condition  or  its  want  of  repair,  if  such 
improper  or  dangerous  condition  existed,  then  such  knowledge  is 
the  knowledge  of  defendant. 

5.  If  the  jury  believe  from  the  evidence  that  the  injuries  of 
plaiutiff  resulted  from  the  failure  of  defendant  to  provide  a  suitar 
ble  and  reasonably  safe  track  upon  which  its  employees  might 
transact  the  ordinary  business  of  their  calling,  then  such  injuries 
60  received  by  plaintiff  were  not  the  repult  of  the  risk  and  danger 
a:isumed#by  plaintiff  when  he  entered  into  defendant's  service,  or 
naturally  incident  thereto. 

6.  If  the  jury  believe  from  the  evidence  that  whilst  plaintiff 
was  in  the  employ  of  defendant  as  a  brakeman,  and  in  the  line  of 
his  duty  as  such,  and  in  and  about  the  business  of  defendant  un- 
der tlie  control  and  direction  of  her  agents,  he  received  the  injuries 
complained  of,  about  the  5th  day  or  March,  1873,  and  that  said 
injuries  resulted  from  the  use  by  defendant  of  its  railroad  track, 
which  was  improperly  constructed,  and  not  reasonably  safe  and 
suitable  for  the  carrying  on  of  its  business,  and  which  might  have 
been  prevented  by  ordinary  care  and  precaution  on  the  part  of 
defendant,  and  that  defendant  knew  of  such  defects  through  her 
agents,  or  might  have  known  thereof  by  the  exercise  of  reasonable 
care  and  diligence,  then  they,  the  jury,  will  find  for  plaintiff,  if 
they  believe  from  the  evidence  that  he  was,  at  the  time  of  said 
injuries,  exercising  ordinary  care  and  prudence,  and  did  not  know 
of  tlie  defective  and  improper  construction  of  said  track,  and  the 
increased  exposure  to  danger  on  account  of  such  defects. 

7.  If  the  jury  find  for  the  plaintiff  they  will  assess  his  damages 
at  snch  sum  as  they  believe  from  the  evidence  he  has  sustained, 
taking  into  consideration  the  pain  and  anguish,  mental  and  physi- 
cal, the  loss  of  his  leg  and  other  injuries  sustained,  not  to  exceed 
twenty  thousand  dollars. 

For  defendant  the  following  were  given :  1.  Unless  the  jury 
Wieve  from  the  evidence  that  the  track  in  proof  was  not  reason- 
ably safe  for  the  purposes  for  which  it  was  used,  and  that  plaintiff 
received  the  injuries  sued  for  by  reason  of  such  unsafe  condition  of 
said  track,  they  will  find  for  defendant. 

2.  A  railroad  company  is  under  no  obligation  to  provide  for 
its  employees  the  best  or  safest  track  that  can  be  constructed,  but 
all  that  is  required  is  that  the  company  shall  use  ordinary  care  in 
the  construction  of  its  tracks,  and  that  said  tracks  shall  be  ordi- 
narily or  reasonably  safe  for  the  purposes  fer  which  they  are  used. 
And  if  the  jury  believe  from  the  evidence  that  defendant  did  use 
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ordinary  care  in  the  construction  and  maintenance  of  tlie  track  in 
proof,  or  that  said  track  at  the  -time  of  the  injuries  sued  for  was 
reasonably  safe  for  the  purposes  for  which  it  was  used,  they  will 
find  for  the  defendant,  although  tliey  may  believe  from  the  evi- 
dence that  said  track  could  have  been  made  safer  than  it  was. 

3.  If  the  jury  believe  from  the  evidence  that  the  injuries  sued 
for  happened  from  the  rapid  motion  of  the  cars  in  proof,  or  from 
the  plaintiff's  attempting  to  couple  said  cars  while  they  were  in  so 
rapid  motion  as  to  make  it  imprudent  to  do  so,  they  will  find  for 
defendant. 

4.  If  the  jury  believe  from  the  evidence  that  the  injuries  sued 
for  happened  by  reason  of  the  cars  in  proof  striking  plaintiff  and 
knocking  him  down,  they  will  find  for  defendant. 

5.  It  the  jury  believe  from  the  evidence  that  the  injuries  sued 
for  were  directly  caused,  in  whole  or  in  part,  by  plaintifiPs  own 
carelessness,  unskilfulness  or  negligence,  they  will  find  for 
defendant. 

6.  If  the  jury  believe  from  the  evidence  that  plaintiff  by  his  own 
carelessness  or  unskillfulness  contributed  to  the  injuries  sued  for, 
or  that  by  the  exercise  of  ordinary  skill,  care  or  pi-udence  on  his 
part,  the  accident  would  not  have  happened,  or  could  have  been 
avoided,  they  will  find  for  defendant 

7.  Although  the  jury  may  believe  from  the  evidence  that  the 
hazard  of  plaintiff's  employment  was  increased  by  the  dangerous 
condition  of  defendant's  yard  and  track,  and  the  plaintiff  at  tlie 
time  of  his  employment  was  informed  of  the  fact,  yet  plaintiff,  by 
accepting  such  employment,  assumed  the  increased  risk,  and  cannot 
recover  in  this  action  for  injuries  received  on  account  of  sucli 
danfferons  condition  of  the  vard  or  track. 

8.  Although  the  jury  may  believe  from  the  evidence  that  the 
yard  and  track  in  proof  were  not  ordinarily  safe,  yet  if  thev  aUo 
believe  from  the  evidence  that  the  plaintiff,  before  he  was  injured, 
knew  of  the  said  condition  of  said  yard  and  track,  and  of  the  dan- 

*  ger  to  which  said  condition  of  said  yard  and  track  exposed  him, 
and  afterward  continued  in  employment  of  defendant,  and  was 
injured  in  consequence  of  the  condition  of  said  yard  and  track,  they 
will  find  for  defendant. 

The  following  asked  by  defendant  were   refused :      9.  If  the 

i'ury  believe  from  the  evidence  that  plaintiff,  before  he  was  injured, 
:new,  or  by  ordinary  care  and  prudence  on  his  part,  could  have 
known  that  the  ties  on  the  track  where  plaintiff  was  injured,  were 
not  filled  in  between,  and  that  there  were  obstructions  along  the 
side  of  the  said  track,  and  that  plaintiff  was  injured  by  reason  of 
said  ties  not  being  filled  in  between,  as  aforesaid,  and  by  reason  of 
said  obstructions,  the  jury  will  find  for  defendant. 

10.  If  the  jury  believe  from  the  evidence  that  the  defects  in  tLe 
track  in  proof,  and  the  obstructions  alongside  the  same,  were  open 
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to  ordinary  observation,  and  that  the  plaintiff  by  the  exercise  of 
ordinary  care  and  attention  might  have  known  of  such  defects  and 
obstructions  before  he  was  injured,  they  will  find  for  defendant. 

11.  If  the  jury  believe  from  the  evidence  that  plaintiff  was  in- 
formed by  the  person  who  employed  him  to  work  on  defendant's 
yard,  that  the  same  was  very  dangerous,  and  they  also  believe  that' 
plaintiff  was  injui-ed  on  one  of  me  tracks  in  said  yard,  they  will 
find  for  defendant. 

12.  The  court  instructs  the  jury  that  the  plaintiff,  when  he  con- 
tracted with  the  defendant  to  work  as  bi-akeman  in  defendant's 
yard,  contracted  to  have  ordinary  skill  and  information  concerning 
the  duties  of  a  brakeman,  and  if  the  jury  believe  from  the  evidence 
that  a  brakeman  of  ordinary  skill  ana  information  would  have 
known  the  danger  to  be  apprehended  from  nmninff  aliead  of  mov- 
ing cars  upon  tne  centre  of  the  railroad  track  in  tne  condition  of 
the  track  m  proof,  as  sworn  to  by  plaintiff,  on  a  night  of  the  char- 
acter of  the  night  in  proof,  then  they  will  find  for  defendant  if 
they  further  beSeve  from  the  evidence  that  plaintiff  was  injured 
as  complained  of  by  running  ahead  of  moving  cars  as  aforesaid. 

13.  Under  the  pleadings  and  evidence  in  this  case,  the  plaintiff 
cannot  recover,  and  the  jury  must  find  for  the  defendant. 

16.  If  the  jury  find  for  tne  plaintiff,  they  wiD,  in  assessing  dam- 
ages, take  into  consideration  the  want  of  caution,  if  any,  oi  plain- 
tiff, and  the  knowledge  he  had  of  the  dangerous  condition  of  the 
track  in  proof,  if  they  believe  from  the  evidence  that  he  had  any 
such  knowled^,  and  all  other  facts  and  circumstances  in  the  case, 
as  shown  by  tne  evidence. 

It  is  the  duty  of  the  employer  to  provide  for  his  servants,  good, 
safe  and  properly  constructed  machinery  and  implements  for  car- 
rying on  his  business,  and  to  use  reasonable  care  and  precaution  for 
the  safety  of  the  employees.  By  this,  however,  it  is  not  meant 
that  he  is  an  insurer  of  their  safety  and  under  an  absolute  obliga- 
tion to  provide  safe  machinery  and  implements,  but  only  that  he  is 
to  use  reasonable  care  and  precaution  m  procuring  them  and  keep- 
ingthem  in  good  order  and  condition. 

There  is  no  well  considered  case,  which  holds  the  employer  to  a 
stricter  liability.  This  rule  is  subject,  also,  to  qualifications  which 
make  the  master's  liability  even  less.  If  the  defect  in  the  machin- 
ery or  implement  be  known  to  the  employee,  and  he  will  still  enter 
into  the  employer's  service,  he  takes  upon  himself  the  risk  incident 
to  such  defect,  and  cannot  recover  damage  for  an  injury  he  may 
receive,  attributabl^  to  such  defect.  In  support  of  these  projxjsi- 
tions  we  refer  to  McDermott  v,  Pac.  R.  R.  Co.,  30  Mo.,  115  ;  Gib- 
son V.  Pac  R.  R.  Co.,  46  Mo.,  163, 169 ;  Lewis  v.  St.  L.  &  I.  M.  R. 
R.  Co.,  59  Mo.,  504 ;  Keegan  v.  Kavanaugh,  62  Mo.,  232 ;  Dale  v, 
R.  R,  63  Mo.,  455 ;  Devitt  v.  R.  R.,  50  Mo.,  305 ;  Cummings  v. 
Coffins,  61  Mo.,  520 ;  Sniith  v.  R.  R.,  69  Mo.,  32 ;  Hayden  v.  Sniiili- 
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field  Manf .  Co.,  29  Coim.,  548 ;  10  Ind.,  554 ;  28  Vt.,  69 ;  29  N.T., 
383 ;  5  Barb.,  541 ;  39  N.  Y.,  468  ;  25  N.  Y.,  478  ;  49  Barb.,  328; 
62  Barb.,  218.  There  are  observations  in  the  opinions  of  the  court 
in  Gibson  v.  Pac.  E.  R.  Co.,  and  Lewis  v.  The  St.  L.  &  I.  M.  R  R 
Co.,  which  are  frequently  cited  as  maintaining  a  different  doctrine ; 
but  those  general  remarks  are  subsequently,  in  the  same  opinions, 
so  qualified  as  to  harmonize  those  cases  with  the  general  current  of 
authority. 

We  think  it  equally  well  settled  that  it  is  not  incumbent  upon 
the  employee  to  search  for  latent  defects  in  machinery  or  impk- 
ments  furnished  him  by  the  employer,  but,  that  without  such  in- 
vestigation he  has  the  right  to  assume  that  they  are  safe  and  suffi- 
cient for  the  purpose.  Lewis  v.  St.  Louis  &  I.  M.  R.  R.  Co.,  59 
Mo.,  506  ;  Porter  v,  H.  &  St.  Jo.  R.  R.  Co.,  60  Mo.,  160 ;  Gibson 
V.  Pac.  R.  R.  Co.,  46  Mo.,  163;  Ford  v.  R.  R.  Co.,  110  Mass.,  240; 
Snow  V.  R.  R.  Co.,  8  Allen,  441. 

If,  however,  the  defect  is  patent,  open  to  observation,  or  such 
BS  the  ordinary  use  of  the  machine  in  the  business  the  servant  is 
engaged  in  would  disclose  to  an  ordinarily  observant  man  operating 
it,  and  the  servant  had  ample  opportunity,  by  operating  it,  before 
being  injured,  to  observe  the  aefect,  his  opportunity  to  know 
would  be  held  as  knowledge,  whether  in  fact  he  knew  oi  the  defect 
or  not.  Keegan  v.  Kavanaugh,  62  Mo.,  232 ;  Hulett  v.  St  L,  K. 
C.  &  K  Ry.  Co.,  67  Mo.,  239. 

If  the  agent  or  servant  of  the  defendant  appointed  to  keep  the 
track  in  repair  knew,  or  by  the  proper  discbarge  of  his  duty  might 
have  known  its  condition,  then  the  knowledge  the  agent  had,  or 
might  thus  have  acquired,  is  imputable  to  the  master.  Harper  v. 
Ind.  &  St.  L.  R.  R.  Co.,  47  Mo.,  567 ;  Lewis  v,  St.  L.  &  L  M.  K  R 
Co.,  59  Mo.,  506.  In  the  latter  ciise  the  court  observed,  Wagner, 
J.:  "It  was  the  duty  of  the  section  foreman  to  keep  the  track  in 
repair  and  see  that  every  thing  was  safe.  He  was  notified  of  the 
existence  of  the  hole,  and  complaint  was  made  to  him  about  it,  but 
he  negligently  omitted  to  act  and  failed  to  remedy  the  defect. 
Notice  to  him  was  notice  to  the  company,  and  his  negligence  was 
the  company's  negligence." 

In  Hayden  v.  Smithfield  Manf.  Co.,  29  Conn.,  548,  Ellsworth,  X, 
delivering  the  opinion  of  the  court,  said :  "  From  the  best  consid- 
eration I  can  give  the  English  cases,  I  am  satisfied  that  the  law  in 
England  is  as  expressed  by  Barnwell,  Baron:  'I  believe  an  em- 
ployee cannot  recover  for  an  injury  suffered  in  the  course  of  his 
business  from  defective  machinery,  unless  the  employer  knew,  or 
oudit  to  have  kno^vn,  the  fact,  and  the  employee  did  not  know  it, 
or  nad  not  equal  means  of  knowing  it.'  "  The  latter  clause  of  this 
extract,  exempting  the  employer  if  the  servant  had  equal  means  of 
knowledge,  is  in  conflict  with  the  case  of  Porter  v.  H.  &  St.  Jo.  R 
R.  Co.,  60  Mo.,  100.    The  doctrine  that  the  servant  cannot  recover 
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if  he  had  equal  means  with  tlie  master  of  ascertaining  the  defect, 
is  not  applicable  to  a  case  of  latent  defects  in  machinery,  but  only 
to  cases  where  the  defect  is  obvious  to  the  senses,  or  would  have 
been  disclosed  to  an  ordinarily  observant  man  in  the  ordinary  use 
of  the  machinery  in  the  business  the  servant  was  eng«nged  in  within 
the  time  the  injured  servant  operated  such  macliinery  before  the 
accident,  or  in  the  case  of  the  negligence  of  a  fellow-^crvant  and 
probably  others,  but  certainly  not  to  the  one  now  under  considera- 
tion, if  we  adhere  to  the  doctrine  announced  in  tliis  case,  when 
liere  on  a  former  occasion.  If  the  servant,  as  was  then  lield,  is  not, 
aDd  the  master  is,  required  to  exercise  diligence  to  discover  defects 
in  machinery  with  which  the  servant  is  employed  to  work,  the  lat- 
ter may  recover,  although  he  may  have  had  equal  means  of  ascer- 
taining its  defects,  if  in  fact  he  was  ignorant  or  their  existence  and 
they  were  not  patent,  or  such  as  would  have  been  disclosed  by  ope- 
rating it  as  above  stated. 

If  the  master  did  not  know  the  defect,  and  reasonable  care  on 
his  part  would  not  have  disclosed  it,  he  would  not  be  liable.  If, 
however,  by  the  exercise  of  reasonable  care  the  employer  could 
have  discovered,  although  a  like  exercise  of  care  on  the  part  of  the 
servant  would  also  have  disclosed  to  him  a  latent  defect,  yet  if  in 
fact  he  did  not  know  it,  the  master  would  be  liable,  although  the 
servant's  opportunities  to  ascertain  it  were  equal  to  those  of  the 
master.  The  servant  has  a  right  to  assume  that  the  machinery 
or  implements  furnished  him  by  the  employer  are  safe  and  suitable 
for  the  business,  and  he  is  not,  while  the  master  is,  required  to  ex- 
amine them  for  that  purpose.  The  master  is  chargeable  with 
knowledge  which  he  might  have  acquired  by  the  exercise  of  due 
care,  the  same  as  if  he  actually  possessed  it,  whereas,  the  servant 
has  the  right  to  assume  that  all  necessary  examinations  have  been 
made  by  the  master,  and  is  not  required,  either  in  person,  or  by 
another  employed  by  him  for  the  purpose,  to  examine  the  machin- 
ery as  to  its  fitness  and  sufficiency.  See  also  Ryan  v.  Fowler,  24 
?v .  Y.,  410 ;  Murphy  v.  Pollock,  15  Irish  C.  L.  K.,  224.  In  sup- 
port of  the  doctrine  announced  by  the  court  in  29  Conn.,  supra, 
tile  following  English  cases  were  cited  viz. :  Williams  v.  Clough, 
3  H.  &  N.,  258 ;  Griffiths  i;.  Gidlow,  3  Hurl.  &  Nor.,  648 ;  Dyner 
t\  Leach,  40  Eng.  L.  &  E.,  491.  We  do  not  think  that  the  last  two 
support  the  doctrine,  and  while  the  report  of  the  other  is  very 
meaffre  as  to  the  facts,  enough  appears  to  show  that  the  ladder 
whicn  occasioned  the  plaintiflrs  injury  had  been  used  by  him  s^nie 
time  in  the  master's  business,  and  he  had  ample  opportunity  to  dis- 
cover its  defects.  But,  however  the  rule  may  be  m  England  and 
Connecticut  and  elsewhere,  we  think  we  have  stated  that  of  this 
court  on  the  subject  under  consideration.  Tested  by  the  foregoing 
principles  the  instructions  for  plaintiflE  in  this  case  were  unexcep- 
tionable. 
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The  third,  it  is  said,  ignores  the  question  of  plaintiff's  knowledge 
of  the  defect  in  the  road  which  occasioned  his  injury.  There  was 
no  evidence  that  he  was  aware  of  it.  He  testified  that  he  was  not, 
and  no  one  testified  to  having  ever  seen  him  in  a  position  to  ob- 
serve it  before  the  accident.  It  was  a  hidden  defect,  not  observa- 
ble from  the  sidewalk,  which  was  as  near  as  plaintiff  was  shown  to 
have  been  to  that  place  in  the  road  before  he  was  hurt.  The  sixth 
is  a  full  and  fair  statement  of  the  facts,  which,  if  found,  entitled  plain- 
tiff to  a  verdict.  The  ninth  of  defendant's  refused  instructions  re- 
lated to  the  defects  in  the  road,  which  were  not  the  proximate 
cause  of  the  injury.  The  tenth  was  properly  refused  because  there 
was  no  evidence  to  support  it,  as  to  the  specific  defect  which  occa- 
sioned the  injury,  ana  with  regard  to  tlie  other  obstructions  and 
defects,  they  were  not  the  proximate  cause  of  the  injury.  The 
eleventh  asserted  that  if  plaintiff  was  informed  by  the  person  who 
employed  him  to  work  on  defendant's  yard,  tjiat  it  was  very  dan- 

ferous,  and  plaintiff  was  injured  on  one  of  the  tracks  in  the  yard, 
e  could  not  recover.  The  warning  did  not  call  plaintiff's  atten- 
tion to  any  specific  danger,  and  amounted  to  no  moi*e  than  a  gen- 
eral warning  of  w^hat  every  one  at  all  acquainted  with  the  business 
knows.  The  substance  of  the  twelfth  was  embraced  in  the  3rd, 
4th,  5th,  6th,  and  7th  given  for  defendant. 

The  seventh  for  plaintiff  authorized  the  jury  to  assess  such  dam- 
ages as  they  should  believe  from  the  evidence  plaintiff  had  sus- 
tained, taking  into  consideration  the  pain  and  anguish,  mental  and 
physical,  the  loss  of  his  leg  and  other  injuries  sustained,  not  to  ex- 
ceed $20,000.  He  was  nineteen  years  old  when  the  accident 
occurred.  He  first  sued  by  his  next  friend,  but  on  attaining  his 
majority,  filed  an  amended  petition  in  his  own  name,  and  the 
counsel  for  defendant  contends  that  under  this  instruction  the  Jury 
was  authorized  to  compensate  him  for  the  loss  of  two  years'  time, 
for  which  his  father,  it  any  one,  had  the  right  to  recover.  There 
was  no  evidence  as  to  the  value  of  his  services  for  those  two  yeare. 
It  is  stated  in  the  brief  that  there  was  proof  that  he  received  $45 
per  month,  but  we  find  no  such,  nor  any  evidence  on  that  question 
m  the  abstract,  nor  any  evidelice  w^hatever  upon  which  the  ]my 
could  have  allowed  any  compensation  for  the  loss  of  that  time. 
Defendant  contends  that  the  instruction  is  so  vague  as  to  have 
authorized  the  jury  to  assess  the  damages  as  their  caprice,  prejudice 
or  passion  might  have  prompted.  It  would  be  difficult,  if  not  im- 
possible, to  frame  an  instruction  in  such  a  case  whidi  would 
determine  exactly  the  amount  of  damages  th^  plaintiff  should 
recover.  For  instance,  what  language  would  inform  the  jury  ex- 
actly how  to  estimate,  in  money,  the  plaintiff's  pain  and  anguish  ? 
And  this  they  had  a  right  to  consider  in  making  their  verdict. 

It  is  contended  by  the  counsel  for  defendant  that  "  mental  pain 
and  anguish  are  not  proper  elements  of  the  damages,"  no  wanton- 
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ncss  or  malice  being  charged,  citing  Greei 
ton  V,  Smith,  2  Car.  &  Payne,  292 ;  Ekke  v7 
E.  L.  &  Eq.,  437.  Professor  Greenleaf  so  states  the  law  and 
refers  to  the  above  cases,  and  that  of  Gumming  v.  Inhabitants  of 
Williamsburg,  1  Gush.,  451.  These-  cases  do  not  sustain  the 
learned  author.  Flemington  v.  Smith  was  an  action  by  a  father 
for  an  injury  to  his  son,  and  the  court  held  that  the  damages 
should  be  such  a  sum  as  would  compensate  plaintifE  for  his  loss  in 
l)cing  deprived  of  the  assistance  of  his  son,  and  the  expenses  he 
was  put  to  by  his  being  out  of  his  place,  also  some  small  compensa- 
tion for  his  mother  going  to  visit  him,  as  she  did,  but  not  for 
injurv  to  parental  feelings.  This  does  not  sustain  the  doctrine, 
that  in  a  suit  by  the  party  directly  injured  (the  son),  he  «Bhall  not 
recover  for  his  mental  suflfering.  Blake  v.  Midland  Ry.  Go.,  10 
Eng.  L.  &  Eq.,  437,  was  an  action  by  a  widow  under  chapter  93  of 
0  and  10  Vic.  for  the  death  of  her  husband,  which  was  caused  by 
the  negligence  of  defendant.  Goleridge.  J.,  held  that  no  damages 
i^liould  be  allowed  for  the  mental  suffering  of  the  plaintiff,  observ- 
ing that  "  the  Legislature  would  not  have  thrown  upon  the  jury 
such  great  difficulty  in  calculating  the  solatium  to  the  different 
members  of  the  family  without  some  rule  for  their  guidance. 
When  an  dction  is'hrougkt  hy  an  individual  for  a  personal  wrong ^ 
tliejury  in  assessing  the  damages  cam,^  with  tittle  difficidty^  a/ward 
him  a  solatium  for  his  mental  suffering  along  with  an  indemnity 
for  his  pecimiary  loss?^  We  have  italized  that  portion  of  the 
above  quotation  which  shows  that  the  learned  judge  clearly  dis- 
tinguished between  such  an  action,  under  special  statutes,  and  one 
by  the  party  himself,  who  is  directly  injurea.  His  whole  opinion, 
as  will  be  seen  bv  a  careful  perusal,  is  based  upon  the  difficulty 
indicated  in  the  first  paragraph  of  the  above  quotation. 

By  a  statute  of  Massachusetts  it  was  provided  that,  if  any  person 
should  receive  any  injury  in  his  person,  by  reason  of  any  defect  or 
want  of  repair  in  a  road,  ha  miglit  recover  of  the  party  obliged  by 
law  to  repair  the  road,  the  amount  of  damages  sustained  by  sucn 
injury.  Gumming  v.  Inhabitants  of  Williamsburg,  1  Gush.,  451, 
was  an  action  by  plaintiff  under  that  statute,  and  the  court,  Met- 
calf,  J„  distinctly  neld  that,  "though  that  bodily  injury  may  have 
been  very  small,  yet  if  it  was  a  ground  of  action  within  the  statute, 
and  caused  mental  suffering  to  the  plaintiff,  that  suffering  was  a 
port  of  the  injury  for  which  he  was  entitled  to  damages."  Fay  v. 
Parker,  53  N.  H.,  359,  cited  by  defendant's  counsel,  has  not  a  word 
on  the  subject,  but  is  in  regard  to  exemplary  or  vindictive  damages. 

In  actions  under  statutes  riving  a  right  of  action  to  husband,  or 
Avife,'or  parents,  brothers  ana  sistei-s,  for  the  death  of  a  husband,  or 
wife,  or  parent,  or  son,  or  brother,  or  sister,  it  seems  well  settled 
that  the  damages  provided  for  and  recoverable  under  them  are 
only  such  as  are  pecuniary  and  actual,  or  fixed  in  amount  by  the 
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statutes,  and  not  exemplary  and  not  on  account  of  the  mental  suf- 
fering of  the  deceased  or  for  the  sorrow,  grief  or  suffering  of  the 
surviving  relatives  who  may  be  entitled  to  recover.  Field  on 
Damages,  498.  Instructions  substantially  the  same  as  the  one 
under  consideration  have  beeii  expressly  approved  by  this  court. 
Whalen  v.  St.  L.,  K.  C.  &  If.  Ry.  Co.,  60  Mo.,  323.^  The  authori- 
ties cited  by  Professor  Greenleaf  do  not  support  him,  but  clearly 
recognize  the  law  as  heretofore  declared  by  this  court,  and,  there- 
fore, with  the  highest  regard  for  the  distinguished  author,  whose 
opinion  on  any  legal  question  is  an  authority  of  great  weight,  we 
cannot,  in  this  instance,  adopt  the  rule  to  which  he  has  given  the 
sanction  of  his  name.  In  fact,  we  are  inclined  to  believe  from  the 
utter  contradiction  it  meets  in  the  authority  relied  upon  by  him 
that  the  statement  of  the  law,  as  it  appears  in  his  work,  is  the  re- 
sult of  a  typographical  error.  The  (Circuit  Court,  if  the  verdict  is 
manifestly  prompted  by  passion  and  prejudice,  or  the  damages  are 
palpably  excessive,  may  and  should  set  aside  the  verdict. 

There  have  been  three  trials  of  this  cause,  and  three  verdicts  for 
plaintiff,  the  first  for  $10,000,  the  second  $12,000,  and  the  third 
for  $10,000,  and  we  could,  with  no  propriety  say,  under  these  cir- 
cumstances, that  the  damages  are  excessive.  The  judgment  is 
affirmed. 

Where  the  company  fails  to  discover  a  defect  for  want  of  proper  inspection, 
It  is  liable  for  injuries  to  its  employees.  Toledo,  etc.,  R.  R.  Co.  c.  CJooroy,  68 
III.,  560;  O'Donnell  v,  Allegheny  Valley  R.  R.  Co.,  59  Pa.  St.,  239;  Snowf. 
Housatonic  R.  R.  Co.,  8  Allen,  441.  An  employee  has  the  right  to  rely  upon 
the  presumption  that  the  company  has  constructed  and  maintained  its  rail- 
road in  an  ordinarily  safe  manner.  Snow  v.  H.  R.  R.  Co.,  8  Allen,  441;  Sea- 
yerv.  Boston  &  M.  R.  R.  Co.,  14  Gray,  466;  Gibson  c.  Pacific  R.  R.  Co.,  46 
Mo.,  163;  Brothers  v,  Cartter,  52  Mo.,  372;  Devitt  «.  Pacific  R.  R.  Co.,  50 
Mo.,  302;  Porter  v.  H.  &  St.  J.  R.  R.  Co.,  60  Mo.,  160;  Dale  v.  The  St.  L.,  K. 
C.  &  N.  R.  Co.,  63  Mo.,  459.  It  is  the  company's  duty  to  provide  a  safe  and 
properly  constructed  railroad,  and  to  use  all  reasonable  care  and  diligence  to 
keep  it  in  a  safe  condition.  Cayzer  c.  Taylor,  10  Gray,  274;  Castle  v.  Dur- 
yea,  32  Baldwin,  480;  Morgan  v.  Cox,  22  Mo.,  373;  Ryan  v.  Fowler,  24  N. 
Y.,  420;  McDermott  t>.  the  P.  R.  R.  Co.,  30  Mo.,  115;  Gorman  v.  the  P.  R. 
R.  Co.,  26  Mo.,  441;  Gibson  «.  the  P.  R.  R.  Co.,  46  Mo.,  163;  Kennedy  r. 
N.  M.  R.  R.  Co.,  36  Mo.,  360;  Porter  v,  H.  &  St.  J.  R.  R.  Co.,  60  Mo.,  160; 
Lewis,  admr.  v,  St.  L.  &  I.  M.  R.  R.  Co.,  59  Mo.,  504;  Keegan  ©.  Kavanaugh, 
&c.,  62  Mo.>  232;  Whalen  v.  Centenary  Church,  62  Mo.,  328;  Dale  f>.  the  St 
L.,  K.  C.  &  N.  Ry.  Co.,  63  Mo.,  459.  If  the  agents  of  the  company,  whose 
duty  it  is  to  keep  its  track  in  repair  know  of  its  defects,  the  knowledge  of 
such  agents  is  the  knowledge  of  the  company.  Harper  v.  St.  L.  R.  R.  Co., 
47  Mo.,  567;  Brothers  v.  Cartter,  52  Mo.,  372;  Lewis  v.  St.  L.  &  I.  M.  R.  R- 
Co.,  59  Mo.,  507;  Stoddard  v.  St.  Louis,  etc.  R.  R.  Co.,  65  Mo.,  514;  Kansas 
Pacific  R.  R.  Co.  v.  Little,  19  Kan.,  267;  Walker  v.  Boiling,  22  Ala.,  294; 
Chapman  f>,  Erie  R.  R.  Co.,  55  N.  Y.,  579;  Malone  v,  Hathaw^ay,  64  N.  Y., 
5;  Lydon  v.  Manion,  3  Mo.,  app.,  601.  See  Walker  v.  Boston,  ctr.,  R.  R  Co., 
1  Am.  &  Eng.,  R.  Cas.,  141 ;  Holden  u.  Fitchburg  R.  R.  Co.,  infra. ;  Lanning 
V.  N.  Y.,  etc.,  R.  R.  Co.,  49  N.  Y.,  536;  Huddleston  «?.  Lowell  Macliine  Shop, 
106  Mass.,  286;  Dale  «.  St.  Louis,  etc.,  R.  R.  Co.,  63  Mo.,  455;  Conroyc.  Vul- 
can Iron  Works,  62  Mo.,  36;  Gibson  t?.  Pacific  R.  R.  Co.,  46  Mo.,  163;  Porter 
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c.  H.  &  St,  J.  R.  R.  Co.,  60  Mo.,  160;  Dale  t.  St.  Louis,  etc.,  R.  R.  Co.,  63 
Mo.,  459;  Wyatt  t?.  Citizens  Railway  Co.,  55  Mo.,  485;  Whalen  r.  St.  Louis, 
etc.,  R.  R.  Co.,  60  Mo.,  826;  Smith  v.  Union  R.  R.  Co.,  61  Mo.,  588;  Conroy 
t.  Vulcan  Iron  Works,  62  Mo.,  35 ;  Dale  t>.  St.  Louis,  etc.,  R.  R.  Co.,  63  Mo., 
455. 


William  Cone,  Kespondent, 

V. 

The  Delawabe,  Lackawanna  and  Westeen  Bailboad 

Company,  Appellant. 

(81  New  York  Beports,  207.) 

Where  a  master  furnishes  defective  machinery  for  use  in  the  prosecution  of 
his  business,  he  is  not  excused  by  the  negligence  of  a  servant  in  usin^ 
the  machinery  from  liability  to  a  co-servant  for  an  injury  which  could 
not  have  happened  had  the  machinery  been  suitable  for  the  use  to  which 
it  was  appliea. 

Where,  therefore,  the  employee  of  a  railroad  corporation  was  injured  by  the 
sudden  starting  of  a  locomotive,  caused  by  its  being  defective  and  out 
of  repair,  of  which  defects  the  corporation  had  notice,  Tieldy  that  it  was 
no  defence  that  the  engineer  could  have  so  managed  the  engine  as  to 
have  prevented  the  accident. 

(Submitted  April  19,  1880;  decided  June  1,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  aflSrming  a  judgment  in 
favor  of  the  plaintiff  entered  upon  a  verdict  and  affirming  an 
order  denying  a  motion  for  a  new  trial.  (E-epoi-ted  below,  15 
Hun.,  172.) 

This  action  was  brought  to  recover  damages  for  injuries  alleged 
to  have  been  occasioned  by  defendant's  negligence. 

The  plaintiflE  was  in  the  employment  of  the  defendant  as  a  car 
repairer.  While  engaged  in  examining  a  car,  with  a  view  to 
repairing'it,  which  was  standing  on  a  side  track  of  the  defendant's 
at  Richfield  Springs,  another  car,  which  was  also  standing  on  the 
same  track,  a  few  feet  distant  from  the  car  which  the  plaintiff  was 
examining,  and  which  was  atta<;hed  to  an  engine,  took  motion  from 
the  engine,  and  ran  against  him  in  such  a  manner  that  he  was  caught 
between  the  two  cars  and  seriously  injured.  The  evidence  tended  to 
show  that  the  engine  took  motion  in  consequence  of  steam  escaping 
into  the  cylinder  through  a  leaky  valve,  and  that  the  defect  in  the 
valve,  also  the  fact  that  the  engine  was  much  out  of  repair,  had  been 
known  for  some  time  by  the  defendant's  superintendent  and  master 
mechanic,  but  was  not  known  by  the  plaintiff.  There  was  also  evi- 
dence tending  to  show  that  the  defendant's  engineer,  who  was  in 
charge  of  the  engine,  left  it  standing  on  the  track  while  the  plaintiff 
was  examining  the  car,  that  he  was  aware  of  the  defect  in  the  valve. 
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and  omitted  to  open  the  cylinder  cocks  upon  the  engine,  which  if 
it  had  been  done  would  have  prevented  the  engine  from  taking 
motion  in  consequence  of  the  leakage  of  steam.  Further  facts 
appear  in  the  opinion. 

Isaac  S.  Newton  for  appellant :  As  between  master  and  servant 
defendant,  in  providing  machinery,  was  obUged  to  use  only  reason- 
able care  and  diligence.  (Laning  v.  R.  R.  Co.,  40  N.  Y.,  521, 
533  ;  Gibson  v,  R.  R.  Co.,  63  id.,  449 ;  Wharton  on  Kegligence, 
§  213 ;  Planck  v.  R.  R.  Co.,  60  N.  Y.,  607  ;  Iloffnagle  v.  R.  R 
Co.,  55  id.,  610 ;  King  v,  R.  R.  Co.,  9  Cush.,  112 ;  see,  ako. 
Pierce  on  American  Railroad  Law,  296  ;  Redfield  on  the  Law  of 
Railways,  §  131,  subd.  10 ;  Wright  v.  R  R.  Co.,  25  N.  Y.,  5^2; 
Wood's  Master  and  Servant,  §  421 ;  Piper  v.  R.  R.  Co.,  56  N.  Y., 
630  ;  R.  R.  Co.,  v,  Webb,  12  Ohio  St.,  475  ;  R.  R.  Co.  v,  Keary, 
3  id.,  202;  Priestley  v.  Fowler,  3  Mees.  &  W.,  1 ;  12  OJiio  St., 
475.)     The  negligence  of  defendant's  engineer  having  been  tlie 

f)rimary,  immediate  and  promoting  cause  of  the  injury,  it  was  not 
iable.  (Booth  v.  B.  &  A.  R:  R.  Co.,  73  N.  Y.,  38 ;  Samson  r, 
N.  Y.  &  Harlem  R.  R.  Co.,  62  id.,  251  ;  Hayes  v.  Western  Kail- 
road  Co.,  57  Mass.,  270,  272  ;  Wright  v,  R.  R.  Co.,  25  N.  Y.,  5Gu 
570,  573  ;  Hoffiiagle  v,  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  55  id.,  60S, 
612  ;  Wood  on  Master  and  Servant,  §  426  ;  15  Hun,  174.) 

Scott  Lord,  Jr.,  for  respondent :  The  defendant  was  obliged,  by 
law,  to  furnish  for  the  use  of  its  servants  proper,  suitable,  safe  and 
sufficient  machinery,  means  and  appliances,  and  keep  them  in  a 
safe  and  suitable  condition,  or  use  oue  care  to  that  end.  (Corcoran 
V.  Hoi  brook,  59  :N".  Y.,  519 ;  Laning  v,  N.  Y.  C.  R.  R.,  49  id., 
532 ;  Ackerson  v.  Dennison,  117  Mass.,  407 ;  Ford  v.  Fitch.  R 
R.,  110  id.,  260.)  This  duty,  to  furnish  a  suitable  and  proper 
engine  for  the  safety  of  the  plaintiff  and  its  other  servants,  was  an 
imperative  and  an  affirmative  one,  which  the  law  imposed  upon 
the  defendant  itself.  (Ford  v.  Fitch.  R.  R.,  eupnt ;  Corcoran  v. 
Holbrook,  id. ;  Flike  v.  B.  &  A.  R.  R.  Co.,  53  N.  Y.,  533  ;  Malone 
V,  Hathaway,  64  id.,  5 ;  Siegel  v.  Shantz,  2  N.  Y.  Sup.  Ct.  [T.  k 
C],  353 ;  Booth  v.  B.  &  A.  R.  R.,  73  N.  Y\,  38.)  H  defendant's 
engineer  was  neglij^ent,  his  negligence  only  contributed  to  produce 
the  accident  in  cx)njunction  with  the  negligence  of  the  defendant, 
and  the  defendant  was  not  exonerated.  Sooth  v.  B.  &  A.  R.  R» 
supra ;  Cayzer  v.  Taylor,  10  Gray,  274 ;  Shearman  &  Redf.  on 
Neg.,  §§  9;  10.) 

Danfoeth,  J. — As  between  the  plaintijBf  and  the  defendant,  it 
was  the  duty  of  the  latter  to  furnish  its  employees  for  use  in  the 
prosecution  of  its  business  good  and  suitable  machinery,  and  keep 
it  in  repair.  (Wright  v.  R,  Y.  C.  R.  R.  Co.,  25  N.  Y.,  562 ;  Lad- 
ing V.  N.  Y.  C.  R.  R.  Co.,  49  id.,  521 ;  Flike  v,  B.  &  A.  K  B. 
Ca,  53  id.,  649  ;  Corcoran  v.  Holbrook,  59  id.,  619.)    It  was  also 
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its  duty  to  furnish  for  the  management  of  such  machinery  careful 
and  trustworthy  servants ;  and  if  these  conditions  were  fulfilled, 
the  plaintiff,  although  injuied  by  the  negligence  of  his  fellow- 
servant,  could  maintain  no  action  against  their  common  principal. 
(Wright  V.  N.  T.  C.  E.  R.  Co.,  supra ;  Coon  v.  S.  &  U.  R.  R.  Co., 
5  N.  1 .,  492.)  But  that  is  not  the  case  here.  The  plaintiff  waa 
not  injured  by  the  negligence  of  his  co-employee,  while  managing 
good  and  suitable  machinery.  The  defendant  failed  to  supply 
machinery  of  that  character.  The  engine  in  question  was,  in  many 
important  particulars,  in  bad  condition ;  its  fire-box  was  burned 
out,  its  stay-bolts  had  given  way,  its  cylinders  needed  boring  out, 
its  valves  facing;  it  leaked  badly,  and  its  flues  were  defective; 
and  coming  nearer  to  the  immediate  cause  of  the  injury  inflicted 
upon  the  plaintiff,  it  was  found  that  its  throttle-valve  leaked  and 
the  thread  upon  the  screw  which  serves  to  hold  the  reverse  bar  in 
place,  and  thus  controls  the  motion  of  the  engine,  was  so  worn  as 
to  be  useless.  As  a  natural  and  necessary  consequence  of  the 
defects  last  mentioned,  the  steam  escaped  from  the  boiler  into  the 
cylinders,  the  engine  was  put  in  motion,  and,  as  might  have  been 
expected,  the  accident  occurred  of  which  the  plaintiff  now  com- 
plains. But  more  than  this,  the  master  mechanic,  and  also  the 
general  superintendent  of  the  road,  the  superior  oflicers  directly 
representing  the  defendant,  had  been  notified  of  these  defects,  but 
nevertheless  directed  the  engine  to  be  kept  in  use,  "  for,"  as  one  of 
them  said,  "  they  were  short  of  power,  and  had  nothing  to  put  in 
its  place."  So  far  this  is  the  plaintiff's  case,  and  is  conclusive 
against  the  defendant  unless  answered,  and  what  is  its  defence  ?  Why, 
as  I  understand  it,  it  is  that  the  engine  was  furnished  with  cylinder 
cocks ;  that  these  cocks  if  opened  would  have  allowed  the  steam  to 
escape,  thus  preventing  its  accumulation  in  the  cylinder  and  its 
pressure  upon  the  piston ;  that  the  engineer  omitted  to  open  the 
cocks,  and  was,  therefore,  guilty  of  negligence ;  that  it  was  this 
negligence  which  caused  the  injury,  and  so  the  defendant  is  exon- 
erated !  But  the  cylinder  cocks  were  part  of  a  perfect  machine, 
thejr  were  not  added  to  supply  the  defects,  or  any  of  them  ta 
which  I  have  above  called  attention.  Therefore  the  defendant'^ 
contention  conies  to  this :  We  concede  that  we  failed  in  our  duty, 
we  did  not  supply  a  suitable  machine,  but  our  servant,  the  engi- 
neer, could,  notwithstanding,  have  so  managed  that  the  defect 
should  cause  no  harm. 

If  this  doctrine  is  accepted  it  will  loosen  the  rule  of  responsi- 
bility which  now  bears  none  too  closely  upon  corporate  conduct. 
It  will  seldom  happen  that  unusual  care  on  the  part  of  an  engineer 
would  not  prevent  an  accident.  In  this  case  he  might  have  opened 
the  cocks,  or  blocked  the  wheels,  or  with  extreme  care  so  separated 
the  engine  from  its  train  that  the  two  should  occupy  separate 
tracka.    It  now  seems  that  it  would  have  been  well  to  have  done 
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one  or  the  other  of  these  things.  His  omission  to  do  so  may  have 
been  neeligenee  toward  the  defendant,  but  it  does  not  remove  the 
responsioihty  which  attached  to  it,  to  furnish  good  and  suitable 
machinerj^  or  place  it  upon  a  subordinate  whose  duty  is  to  be 
measured  by  the  degree  oi  skill  necessary  for  its  management,  and 
who  is  not  called  upon  to  make  good  tne  want  of  corporate  care 
and  attention. 

The  case  is  not  one  for  the  application  of  the  doctrine  of  equiva- 
lents. Nor  could  the  jury  be  permitted  to  inquire  whether  the 
exercise  of  extra  diligence  or  still  on  the  part  of  the  defendant's 
servant,  the  engineer,  would  not  have  neutralized  the  defend- 
ant's own  negligence.  This  would  require  them  to  determine  tlie 
**  comparative  negligence"  of  master  and  servant,  and  "  strike  a 
balance  of  negligence,"  which,  even  as  between  plaintiflE  and  de- 
fendant, is  not  permitted.  (Wilds  v.  H.  R.  R.  K.  Co.,  23  How., 
492.)  Neither  upon  principle  nor  authority  can  it  be  held  that 
negligence  of  the  servant  in  using  imperfect  machinery  excuse 
the  principal  from  liability  to  a  co-employee  for  an  injury  which 
could  not  nave  happened  had  the  machinery  been  suitable  for  the 
use  to  which  it  was  applied.  Had  the  injury  resulted  solely  from 
the  servant's  negligence,  the  case  would  have  been  difterent. 
(Wright  V.  N.  Y.  C.  E.  R.  Co.,  supra.)  And  so  the  trial  judge 
held.  But  the  jury  found  that  it  did  not,  and  the  judgment  ren- 
dered upon  the  verdict  was  properly  affirmed. 

The  reasons  given,  therefore,  by  the  learned  judge  at  General 
Term  (15  Hun,  172)  are  sufficient,  and  to  them  nothmg  more  need 
be  added. 

The  judgment  appealed  from  should  be  affirmed  with  costs. 

All  concur.. 

Judgment  affirmed. 

See  Michigan  Central  R  K.  Co.  v,  Smithson,  1  Am.  and  Eng.  R.  Cas.}  101; 
Walker  t?.  Boston,  etc.,  R  R  Co.,  1  Am.  and  Eng.  R.  Cas.,  141;  Fuller  t. 
Jewett,  1  Am.  and  Eng.  R.  Cas.,  109;  Holden  v.  Fitchburg  R  R.  Co.,  infra.; 
Stiller  f),  Chicago,  etc.,  R.  R.  Co.,  21  Am.  Ry.  R,  89. 


James  Henry,  Kespondent, 

V. 

The  Staten  Island  Railway  Company,  Appellant 

(SI  New  York  Eeporta,  373.) 

In  an  action  to  recover  damages  for  an  injury  received  by  an  employee  of  de- 
fendant, through  its  alleged  negligence,  it  appeared  that  plaintif  was 
employed  in  loading  and  unloadmg  a  dirt  train ;  the  train  had  been  stand- 
ing for  about  an  hour  on  a  down  grade  while  being  loaded.  The  evi- 
dence showed  that  not  all,  and  tended  to  show  that  but  two  of  five  brakes 
upon  the  cars  of  the  train  were  set.     Those  employed  in  loading  ^ei* 
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directed  to  get  aboard,  and  while  climbing  on  the  cars  from-  some  cause 
they  started,  and  plaintilf,  who  was  between  two  of  them  attempting  to 
get  aboard,  was  injured.  It  appeared  also  that  the  brakes,  although  not 
the  best  in  use,  were  such  as  were  in  common  use  on  dirt  cars,  and  that 
thej  had  been  inspected  and  put  in  order  a  short  time  before  the  acci- 
dent; also  that  the  cars  were  suitable  for  the  purpose  for  which  they 
were  used.  There  were  two  brakemen  on  the  train  whose  duty  it  was 
to  look  after  and  apply  the  brakes.  It  was  not  shown  that  they  were 
incompetent.  Held,  that  the  court  erred  in  refusing  to  dismiss  the  com- 
plaint; that  the  jury  were  not  justified  in  finding  that  the  movement  of 
the  cars  was  attributable  to  any  defects  in  the  brakes ;  but  the  only  reason- 
able inference  was  that  it  was  owing  to  the  fact  that  only  part  of  the 
brakes  were  set;  and  if  the  injury  was  caused  by  the  neglect  of  the 
brakemen  in  this  respect  it  was  the  negligence  of  co-servants,  for  which 
the  defendant  was  not  liable. 

At  the  time  of  the  movement  of  the  cars  the  engine  was  standing  on  the 
track,  reversed,  the  engineer  was  upon  the  tender  of  the  engine  calling 
to  the  men,  the  movement  pushed  the  engine  forward  a  few  feet,  the 
fireman  let  on  a  little  steam  and  the  engine  backed  the  train  about  the 
distance  it  had  moved  forward,  and  on  the  engine  being  again  shoved 
forward  the  fireman  again  backed  it;  this  was  repeated  two  or  three 
times.  The  evidence  was  not  clear  as  to  the  precise  time  plaintiff  was 
injured ;  he  was  between  the  cars  when  they  first  moved  forward.  The 
evidence  was  to  the  effect  that  this  handling  of  the  engine  was  proper 
under  the  circumstances.  BJddj  that,  assuming  plaintiff  was  injured  by 
the  backing  of  the  train,  the  evidence  failed  to  show  that  the  conduct 
of  the  fireman  was  not  discreet  and  prudent. 

It  was  claimed  that  defendant  was  negligent  in  not  sending  out  a  conductor 
with  the  train ;  that  if  one  had  been  sent  the  engineer  would  have  been 
upon  the  engine  and  might  have  managed  the  train  more  skilfully. 
Mddy  that  upon  the  facts  proved  no  presumption  arose  that  if  the 
engineer  had  been  upon  the  engine  the  accident  would  not  have  hap- 
pened. 

(Argued  May  31,  1880;  decided  June  8,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 

Plaintiff  was  a  laborer  employed  in  loading  and  unloading  a  dirt 
train  on  defendant's  road  engaged  in  drawing  dirt  to  fill  in  a  dock. 
The  train  consisted  of  four  dirt  cars  with  locomotive.  There  were 
employed  to  operate  the  train  an  engineer,  fireman,  and  two  brake- 
men.  The  latter  assisted  in  shovelSng.  The  train  was  in  charge 
of  the  engineer.  At  the  time  of  the  accident  the  cars  were  being 
loaded.  The  train  was  standing  on  a  down  grade,  with  the  engine 
reversed.  The  engineer,  standing  on  the  tender,  called  to  the  men 
to  ^t  on  board.  W  hile  they  were  climbing  upon  the  train  and 
while  plaintiff  was  between  the  first  and  second  cars  attempt- 
ing to  get  on  board,  the  cars  started  from  some  cause  which  did  not 
directly  appear  and  plaintiff  was  injured.  The  further  material  facts 
are  stated  in  the  opinion. 
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James  McNamee,  for  appellant :    The  burden  of  proof  fs  on 
plaintiff  to  show  that  he  was  injured  by  negligence  of  his  employer, 
and  to  do  this  he  must  show  affirmatively  what  caused  the  acci- 
dent.    De  Graff  v.  N.  Y.  C.  &  H.  R.  R.  R  Co.,  3  T.  &  C,  256 : 
Hof  nagle  v.  N.  Y.  C.  &  H.  R.  R.R.  Co.,  55  N.  Y.,  610 ;  Warner  v. 
Erie  Railway  Co.,  39  id.,  468  ;  Malone  v,  Hathaway,  64  id.,  5,  S ; 
Wright  V.  N.  Y.  C.  R.  R.  Co.,  25  id.,  562 ;  Lamb  v.  Camden  A- 
Amboy  R.  R.  &  T.  Co.,  46  id.,  271 ;  Rose  v.  Boston  &  A.  R.  K. 
Co.,  58  id.,  222  ;  Trew  v.  Railway  Passenger's  Assur.  Co.,  5  Ilnrl. 
&  Norm.,  Exch.,  210;  Lehman  v.  City  of  Brooklyn,  29  Barb.,  236: 
Curren  v,  Warren  Chem.  &  Mfg.  Co.,  36  N.  Y.,  153 ;  Hayes  r. 
Western  R.  R.  Co.,  3  Cush.,  270,  274 ;  Cosgrove  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  13  Hun.,  332;    Leonard  v,  Collins,  70  N.  Y.,  94: 
Penn.  R.  R.  Co.  v.  Fries,  7  Weekly  Digest,  32 ;  Haley  v.  Earle,  30 
N.  Y.,  208.     Ordinary  care  and  diligence,  the  acknowledged  meas- 
ure of  the  defendant's  obligation,  does  not  require  the  application 
of  unusual  tests,  or  the  employment  of  the  utmost  possible  eafe- 
euards.     Warner  v.  Erie  Railway  Co.,  39  N.  Y.,  474 ;  Crafter  v. 
Metropolitan  Railway  Co.,  Har.  &  Ruth.,  164 ;  Rigg  i\  Manches- 
ter S.  &  L.  Railway  Co.,  12  Jurist,  N.  S.,  part  1,  p.  525 ;  Dyiien 
V.  Leach,  Law  Journal,  1857,  vol.  26,  N.  S. ;  Com.  Law,  Exch., 
221 ;  Assop  v.  Yates,  2  nurl.  &  Norm.,  Exch.,  767;  Wonder  v. 
Bait.  &.  O.  R.  R.  Co.,  32  Md.,  417 ;  Wood,  in  his  Law  of  Master 
and  Servant,  §  331 ;  Smith  v,  St.  Louis,  Kan.  City  &  K.  R,  R.  Co.. 
(to  appear  in  69  Mo.);  Alb.  L.  J.   of  Jan.  30,  1880;  De  Graff  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  3  T.  &  C,  225  ;  76  N.  Y.,  125 ;  Pi- 
per V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  1  T.  &  C,  290 ;  56  N.  Y.,63«i. 
The  plain tiflE  waived  any  rij^hts  to  complain  of  the  absence  of  6toi>s 
with  nandles  upon  placing  himself  between  the  cars.    Ryan  v.  Fow- 
ler, 24  N.  Y.,  416;  Seymour  v.  Maddox,  16  Q.  B.,  330;  De  Graff 
u  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  3  T.  &  C,  255  ;  Gibson  v.  Erie 
Railway  Co.,  63  N.  Y.,  452 ;  Woodley  v.  Metropolitan  District  R 
R.  Co.,  6  Weekly  Dig.,  276  ;  Jackson  v.  Metropolitan  Railway  Co., 
House  of  Lords,  The  Reporter,  vol.  5,  636.     The  use  of  the  com- 
mon brake  instead  of  the  Tanner  brake  was  not  a  defect,  nor  was 
the  company  bound  to  place  Tanner  brakes  on  the  cars.     Piper  v. 
K  Y.  C.  &  H.  R.  R.  R.  Co.,  1  T.  &  C,  290 ;  56  N.  Y.,  630 ;  Sai- 
lers V,  Del.  &  Hud.  Can.  Co.,  3  Hun.,  338.     PlaintiflE  by  continn- 
ing  to  labor  on  the  train,  with  knowledge  that  there  was  no  con- 
ductor, waived  any  right  to  complain  of  this  absence.      Rj^^  ^'• 
Fowler,  24  N.  Y,,  416 ;  Seymour  v.  Maddox,  16  Q.  B.,  326  ;  Woodly 
r.  Met.  District  Ry.  Co.,  5  Weekly  Dig.,  276 ;  De  GrafiE?\  N.  T.C. 
&  H.  R.  R.  R.  Co.,  3  T.  &  C,  255 ;  Skip  v.  East.  Co.  Ry.  Co.,  63  X. 
Y.,  449.     If  a  conductor  starts  a  train  too  quickly,  and  thereby  in- 
jures another  employee,  the  railroad  company  is  not  liable,  because 
they  are  all  fellow-employees  ;  and  the  fact  that  one  man  happens 
to  be  acting  in  those  two  capacities  when  he  commits  such  a  care- 
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less  act  does  not  change  the  relationship  or  shift  the  negligence 
over  to  the  employer.  Coon  v.  Syracuse  <s;  Utica  R.  E.  Co.,  5  N. 
T.,  492 ;  Rnssell  "v.  Hudson  R.  A  R.  Co.,  17  id.,  134 ;  Sherman, 
Adm'x,  V,  Rochester  &  Syracuse  R.  R.  Co.,  id.,  153  ;  Boldt  v.  N. 
Y.  C.  R.R.  Co.,  18  id.,  132;  Wright  v,  K  Y.  C.  R.  R.  Co.,  2  id., 
566 ;  Warner  v,  Erie  Ry.  Co.,  39  id.,  4^0  ;  Chicago  &  Alton  R.  R. 
Co.  V.  Keefe,  47  RL,  108. 

Albert  B.  Boardman,  for  respondent :  Defendant  was  guilty  of 
negligence  which  caused  the  plaintifPs  injuries.  Wright  v.  ^ .  Y. 
C.  K.  R.  Co.,  25  K  Y.,  565  ;  O'Mara  v.B^,  R.  R.  R.  Co.,  38  id., 
44S ;  Keating  v.  N.  Y.  C.  R.  R.  Co.,  49  N.  Y.,  673 ;  Flike  v.  Bos- 
ton  &  Albany  R.  R.  Co.,  53  N.  Y.,  550.  The  question  whether  or 
no  the  plaintiff  was  guilty  of  contributory  negligence  was  properly 
lefttotne  jury,  and  the  finding  of  the  jury  on  this  point  is  con- 
clusive. Filer  v.  N.  Y.  C.  R.  R.  Co.,  49  N.  Y.,  47 ;  Ernst  v.  Hud- 
son R.  R.  R.  Co.,  35  id.,  40  ;  Sprong  v.  B.  &  A.  R.  R.  Co.,  58  id., 
56 ;  Keating  v.  K  Y.  C.  R.  R.  Co.,  49  K  Y.,  673. 

AiTDSEWs,  J. — We  think  the  motion  to  dismiss  the  complaint  in 
this  action  made  at  the  close  of  the  evidence  should  have  been 
|:ranted.  The  burden  was  upon  the  plaintiff  to  show  that  the  in- 
jury was  attributable  to  the  negligence  of  the  defendant.  It  did  not 
establish  his  case  to  show  that  he  was  injured  without  his  fault,  by 
the  movement  of  the  cars  when  he  was  attempting  to  get  upon 
them.  This  single  fact  proved  neither  negligence  nor  the  absence 
of  negligence  on  the  part  of  the  company.  It  appeared  that  the 
tender  and  each  of  the  platform  cars  waa  suppliea  with  a  brake. 
It  is  claimed  the  brakes  were  not  the  best  in  use,  and  that  the  jury 
had  a  right  to  infer  from  this  and  the  movement  of  the  cars  that  the 
brakes  were  insuflScient  to  hold  the  train.  But  it  appeared  that  the 
brakes  were  such  as  were  in  common  use  on  dirt  cars,  and  also  that 
the  brake  on  the  second  car  was  not  set  when  the  cars  began  to 
move,  and  the  evidence  made  it  probable  that  the  two  other  of  the 
five  brakes  were  also  loose  at  this  time,  and  no  evidence  was  given 
by  the  plaintiff  that  more  than  two  of  the  five  brakes  were  then 
set.  It  also  appeared  that  the  cai-s  had  remained  standing  on  a 
down  grade  without  moving,  for  about  an  hour  before  the  accident, 
while  tney  were  being  loaded,  and  that  the  moving  occurred  just 
after  the  twenty-eight  or  thirty  laborers  employed  with  the  train 
had  been  directed  to  get  aboard,  and  while  they  were  climbing  on 
the  cars.  It  was  also  shown  that  the  cars  and  brakes  were  inspect- 
ed and  put  in  order  a  short  time  before  the  accident,  and  it  amrm- 
atively  appeared  that  the  cars  were  suitable  for  the  purpose  for 
which  they  were  used.  Upon  this  state  of  the  proofs  it  is  plain 
that  the  jury  would  not  have  been  justified  in  finaing  that  the  first 
movement  of  the  cars  was  attributable  to  any  defect  in  the  brakes. 
A  part  only  of  the  brakes  were  set,  and  the  only  reasonable  infer- 
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ence  is  that  the  first  movement  of  the  cars  was  owing  to  this  fact. 
The  action  therefore  cannot  be  sustained  upon  the  theory  that  the 
company  neglected  to  furnish  suitable  cars,  machinery,  or  appli- 
ances for  the  use  of  their  employees.  •  There  were  two  brakemen 
on  the  train  whose  duty  it  was  to  look  after  and  apply  the  brakes. 
They  also  assisted  in  shoveHing.  The  neglect  to  set  the  brakes  when 
the  cars  stopped  for  loading  was  the  neglect  of  the  brakemen.  They 
had  experience  as  brakemen,  and  it  was  not  shown  that  they  were 
not  fit  and  competent  pereons  to  discharge  the  duty  to  whicn  they 
were  assigned.  If  therefore  the  injury  to  the  plaintiff  was  caused 
by  their  neglect  to  set  the  brakes,  it  was  the  negligence  of  co-ser- 
vants, for  which  the  master  is  not  responsible,  it  is  claimed  that 
the  injury  to  the  plaintiflE  was  not  caused  by  the  first  movement  of 
the  train,  but  by  the  handling  of  the  engine  by  the  fireman,  who 
was  the  only  person  on  the  engine  at  this  time.  It  appears  that 
the  engineer  was  then  upon  the  tender,  and  had  just  before  directed 
the  laborers  to  get  aboard.  The  movement  of  the  cars  upon  the 
engine  pushed  the  engine  forward  a  few  feet.  The  engine  before 
this  was  standing  upon  the  track  reversed,  and  the  fireman,  on  the 
engine  being  moved  forward  down  the  grade  by  the  momentum  of 
the  cars,  let  on  a  little  steam,  and  the  engine  backed  the  train  about 
the  distance  it  had  moved  forward,  and  on  the  engine  being  again 
shoved  forward  the  firemaii  backed  it  again,  and  this  was  repeat- 
ed two  or  three  times.  The  evidence  is  not  clear  as  to  the  precise 
time  when  the  plaintiff  was  injured.  He  was  between  the  first  and 
second  car  when  the  cars  first  moved  forward.  But  assuming  that 
he  was  injured  by  the  backing  of  the  train,  the  evidence  fails  to 
show  that  the  fireman  in  arresting  the  forward  movement  of  the 
care,  and  applying  the  steam  for  this  purpose  as  he  did,  was  not  act- 
ing discreetly  and  prudently.  The  affirmative  evidence  tends  to 
show  that  his  management  of  the  engine  was  proper  under  the  cir- 
cumstances. It  is  not  impossible  that  except  lor  his  action  in  stop- 
ping the  forward  movement  of  the  train,  the  plaintiff  might  have 
suffered  a  still  severer  injury. 

It  is  claimed  that  the  company  was  negligent  in  not  sending  out 
a  conductor  with  the  train,  and  it  is  said  that  if  a  conductor  had 
l)een  sent,  the  engineer  would  have  been  upon  the  engine,  and  might 
have  managed  the  train  in  the  emergency  more  skilnilly,  and  there- 
by the  accident  might  have  been  prevented.  But  this  is  specula- 
tive and  conjectural  merely,  and  upon  the  facts  proved,  no  pre- 
sumption arises  that  if  the  engineer  had  been  upon  the  engine,  the 
injury  would  not  have  happened. 

The  plaintiff  produced  an  expert  who  had  been  employed  on 
large  railroads,  who  stated  that  on  these  roads  conductors  were  sent 
out  with  dirt  trains.  But  it  appeared  on  his  cross-examination  that 
this  was  done  merely  for  the  purpose  of  preventing  collisions  with 
other  trains,  and  he  finally  stated  in  substance  that  on  a  road  like 


KELLEY  V.  CHICAGO,  MILWAUKEE  &  ST.  PAUL  RY.  CO.      65 

the  defendant's,  having  comparatively  little  traffic,  and  running  but 
few  trains,  a  competent  engmeer  was  sufficient  without  a  conduc- 
tor to  protect  and  manage  the  train  in  question.  There  was  no 
other  evidence  of  the  necessity  of  a  conductor  aside  from  the  evi- 
dence of  this  witness,  and  his  evidence  is  insufficient  to  support  the 
claim  that  the  omission  to  send  a  conductor  was  negligence.  The 
defendant  sent  with  the  train  an  engineer,  fireman,  ana  two  brake- 
men.  If  the  sending  of  a  conductor  with  this  train  was  a  proper 
and  reasonable  precaution  against  accidents,  the  failure  to  ao  this 
did  not  subject  the  company  to  liability  for  injury  to  the  plaintiff, 
unless  the  absence  of  the  conductor  caused  or  contributed  to  the  in- 
jury, and  of  this  there  was  no  evidence. 

We  think  the  judgment  cannot  be  sustained.  It  does  not  appear 
that  the  defendant's  negligence  Caused  the  plaintiff's  injury.  It 
seems  to  be  quite  clear  that  it  was  occasioned  by  the  negligence  of 
the  brakemen,  but  if  this  may  be  questioned,  the  plaintiff's  case 
fails  to  show  that  the  defendant  omitted  any  duty  which  makes  it 
responsible  to  the  plaintiff. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur,  except  Millek,  J.,  not  voting. 

Judgment  reversed. 

See  Michigan  Central  R.  R.  Co.,  v,  Smithson,  1  Am.  &  Eng.  R.  R.  Cas., 
101;  Phil'a,  etc.,  R.  R.  Co.  v.  Schertle,  infra. 


Kelley,  Administrator, 

V. 

The  Chicago,  Milwaukee  &  St.  Paul  Eailway  Company. 

(50  Wtseannn  Eepcn^,  881.     November  10,  1880.) 

In  an  action  for  injuries  to  plaintiff's  decedent,  causing  his  death,  the  com- 
plaint alleges  that  it  was  the  duty  of  the  deceased,  as  an  employee  of 
the  defendant  company,  to  take  care  of  its  cars  in  a  certain  yard ;  and  it 
then  alleges,  in  substance,  that,  seeing  an  unattended  car  upon  a  track 
in  such  yard,  approaching  another  car  so  that  it  would  collide  with  the 
latter  unless  it  was  arrested,  the  deceased,  in  order  to  prevent  such  col- 
Usion,  and  **  without  fault  or  negligence  on  his  part,"  undertook  to  climb 
upon  the  top  of  the  approaching  car,  by  an  outside  ladder  thereon ;  and 
that  while  he  was  climbing  the  two  cars  collided,  causing  the  injury. 
Held,  on  demurrer,  that  the  court  cannot  on  these  averments  determine 
that  the  deceased  was  guilty  of  negligence. 

Averments  which  show  that  the  deceased  was  a  laboring  man,  working  for 
defendant  (without  alleging  that  he  was  receiving  any  compensation  for 
his  labor),  and  that  he  left  no  widow,  but  left  a  child  three  years  old, 
hddj  on  demurrer,  to  show  sufficiently  that  such  child  suffered  pecuniary 
damage  by  the  father's  death. 

Appeal  from  the  County  Court  of  Milwaukee  County. 
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Defendant  appealed  from  an  order  ovemiling  its  demurrer  to  the 
complaint.     The  case  is  thus  stated  by  Mr.  Justice  Taylor : 

"  The  complaint  is  intended  to  .set  forth  a  cause  of  action  for 
negligently  killing  or  causing  the  death  of  John  Lai*kin,  of  whom 
the  respondent  is  the  personal  representative.  The  complaint  sets 
out  the  appointment  of  the  respondent  as  the  administrator  of  John 
Larkin,  deceased,  and  alleges  that  he  left  no  widow  surviving  him, 
but  that  he  left  one  child,  his  only  lineal  descendant,  of  the  age  of 
three  years.  It  then  sets  out  the  killing  of  the  said  John  Larkin, 
while  in  the  employ  of  the  appellant  company,  and  facts  which,  it 
is  claimed  on  tne  part  of  the  respondent,  clearly  show  that  his 
death  was  caused  by  the  negligence  of  the  company,  or  its  em- 
ployees other  than  the  deceased;  and  it  concludes  by  claiming 
damages  against  the  company  for  the  sum  of  $5,000,  pursuant  to 
the  statute  in  such  case  made  and  provided." 

There  was  a  brief  for  the  appellant  by  Melbert  B.  Gary,  and  oral 
argument  by  D.  S.  Wegg. 

For  the  respondent  there  was  a  brief  by  Murphey  &  Goodwin 
and  J.  M.  Connolly,  and  oral  argument  by  Mr.  Connolly. 

For  the  appellant  it  was  contended :  1.  The  complaint  shows 
that  plaintiff's  intestate  was  guilty  of  contributory  negligence,  and 
deliberately  assumed  the  risk  which  caused  his  death.  He  made  a 
gross  mistake  in  turaing  the  switch  to  send  the  first  car  upon  a  dif- 
ferent track.  He  might  have  stopped  it  in  the  way  in  whicli  he 
attempted  to  stop  the  second  car,  and  thus  have  averted  all  danger 
of  collision  either  with  the  engine  or  the  second  car.  He  turned 
the  switch  without  looking  up  along  the  track  to  see  whether  an- 
other car  was  not  coming  down.  Ii  he  had  looked  he  must  have 
seen  this  car,  because  it  was  then  almost  upon  him.  Knowing  the 
f  oolhardiness  of  the  attempt  to  climb  upon  the  second  car  at  this 
time,  he  assumed  the  risk,  and,  as  might  reasonably  have  been  ex- 
pected, was  crushed  between  the  two  cars  a  moment  afterward. 
Having  assumed  the  risk  upon  his  own  responsibility,  he  must  suf- 
fer the  consequences.  The  defendant  company  cannot  be  held  lia- 
ble for  the  failure  of  an  experiment  of  this  kind,  no  lives  being  at 
stake.  Eckert  v.  E.  E.  Co.,  43  N.  Y.,  502 ;  Kearney  v.  Ey.  to.. 
47  Wis.,  144.  2.  The  complaint  shows  that  the  decedent's  own 
act,  and  not  the  alleged  negligent  manner  in  which  the  cars  were 
sent  out  from  the  elevator,  was  the  proximate  cause  of  the  injury. 
3.  There  is  no  allegation  that  any  one  has  been  damaged  in  any 
sum  whatever  by  reason  of  the  death  of  the  plaintiffs  intestate. 
For  all  that  appears  on  the  face  of  the  complaint,  the  deceased  had 
neglected  to  provide  in  any  manner  for  the  support  of  his  child ; 
and  if  so,  the  company  is  not  liable  in  this  action.  Actual  pecuni- 
ary loss  must  be  averred  in  the  pleading  in  order  to  be  proven  upon 
the  trial.     C.  &  E.  I.  E.  E.  Co.  v.  Morris,  26  HI.,  400 ;  Saffori «. 
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Drew,  3  Duer,  627 ;  Quincy  Coal  Co.  v.  Hood,  77  III,  68 ;  Blake 
V.  Midland  Ry.  Co.,  10  L.  &  Eq.  Rep.,  439 ;  Woodward  v.  Ry. 
Co.,  23  Wis.,  400,  406. 

For  the  respondent  it  was  argued,  inter  alia^  that  the  question 
of  negligence  will  not  be  taken  from  the  jury  unless  the  facts  are 
free  from  every  doubt.  Barstow  v.  Berlin,  34  Wis.,  357 ;  Roberts 
V.  Railway  Co.,  35  id.,  679 ;  Ditbemer.r.  Railway  Co.,  47  id.,  139 ; 
Bessex  v.  Railway  Co.,  45  id.,  477;  Schultz  v.  Riailway  Co.,  44  id., 
639.  In  this  case  it  cannot  be  said  to  be  free  from  doubt  that  the 
deceased  was  guilty  of  negligence  in  switching  the  first  car  to  avoid 
its  collision  with  the  engine.  It  whjb  his  duty  to  do  this,  and  he 
performed  it  as  carefuUv  as  any  man  could.  Schultz  v.  Railway 
Co.,  supra ;  Cottrill  v.  Iwdlway  Co.,  47  Wis.,  634.  Nor  was  he 
guilty  of  negligence  in  boarding  the  second  car,  unexpectedly  set 
bose,  his  object  being  to  prevent  a  collision.  Nor  can  it  be  said 
that  either  fne  company  or  its  servants  were  free  from  negligence 
in  turning  the  cars  loose  on  the  tracks  in  the  grossly  careless  man- 
ner aU^d  in  the  complaint.  Under  the  allegations  of  the  com- 
plaint, proof  of  all  the  surrounding  circumstances  could  be  given. 
Facts  constituting  negligence  in  one  case  might  not  be  so  construed 
in  another.  The  company  might  be  guilty  of  gross  carelessness, 
which  would  be  the  same  as  a  wilful  act ;  the  deceased  might  have 
been  guilty  of  contributory  negligence,  but  not  of  a  kind  or  degree 
to  bar  his  recoveiy.  47  ta.  St.,  305 ;  U.  S.  v.  Taylor,  5  McLean, 
242 ;  G.  &  C.  U.  R.  R.  Co.  v.  Yarwood,  17  111.,  509 ;  G.  &  C.  U. 
R  R.  Co.  V.  Dill,  22  id.,  264 ;  73  111.,  236 ;  68  id.,  272 ;  Cottrill  v. 
R.  W.  Co.,  supra. 

Taylor,  J. — The  learned  counsel  for  the  appellant  allege  two 
reasons  why,  in  their  opinion,  the  complaint  does  not  state  a  cause 
of  action,  and  why  the  court  below  should  have  sustained  the  de- 
murrer :  first,  because  the  facts  set  out  in  the  complaint  conclu- 
sively show  that  the  death  of  the  intestate  was  the  result  of  his  own 
carelessness,  and  not  of  the  carelessness  or  negligence  of  the  com- 
pany or  its  other  employees ;  and  second,  because  the  facts  stated 
do  not  show  that  the  surviving  infant  son  of  the  deceased  has  suf- 
fered any  pecuniary  damage  by  reason  of  his  father's  death. 

It  is  alleged  in  the  complaint  that  the  company,  or  its  servants, 
negligently  permitted  two  cars  to  run  upon  a  down  grade  in  the 
yard  where  tne  deceased  was  at  work,  without  any  one  in  charge  of 
the  same ;  that,  in  order  to  prevent  one  of  them  from  colliding 
with  a  switch  en^e,  the  deceased  turned  a  switch  to  divert  the 
car  from  the  tracS  upon  which  the  engine  was  standing ;  that,  im- 
mediately after  turning  the  same,  he  discovered  another  unattended 
car  approaching,  whicn  would,  unless  arrested  in  its  course,  collide 
with  tne  first  car ;  and  that,  in  order  to  prevent  such  last  collision, 
the  deceased  '^  without  fault  or  negligence  on  his  part,  undertook  to 
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climb  upon  the  top  of  said  car  so  approaching,  by  a  ladder  fixed 
upon  the  outside  of  the  car  for  that  purpose,  in  order  to  set  the 
brake  thereon,  and  thus  prevent  a  collision  and  destruction  of  prop- 
erty ;  and  before  he  was  able  to  do  so,  and  before  he  had  reached 
the  top  of  said  car,  and  while  [he  was]  climbing  up  said  ladder,  the 
two  cars  came  together,  and  caught  and  squeezed  iiim  between  the 
sides  of  the  same,  causing  his  death."  In  another  part  of  the  com- 
plaint it  is  alleged  that  it  was  the  duty  of  the  deceased  to  take  care 
of  the  company's  cars  in  said  yard. 

It  is  insisted  by  the  learned  counsel  for  the  appellants,  that,  as 
it  appears  from  the  allegations  that  the  collision  took  place  before 
the  deceased  reached  the  top  of  the  car,  it  must  be  presumed  that 
the  cars  were  so  near  each  other,  at  the  time  he  made  the  attempt, 
that  it  was  recklessness  on  the  part  of  the  deceased  to  make  such 
attempt.  We  do  not  think  the  allegations  in  the  complaint  neces- 
sarily show  that  the  deceased  was  guilty  of  negligence  which 
contributed  to  his  death,  and  the  demurrer  was  properly  overruled 
upon  this  point.  The  allegation  of  the  complaint  is,  that  he  at- 
tempted to  get  upon  the  car  without  fault  or  negligence  on  his 
part,  and  this  allegation  must  be  deemed  true,  unless  the  further 
allegations  as  to  the  injury  clearly  show  the  falsity  of  the  allega- 
tion of  the  absence  of  fault  or  negligence  on  his  part.  Upon  the 
trial  of  the  action,  plaintiff  may  oe  able  to  satisfy  the  jury  that 
there  was  no  negligence  on  the  part  of  the  deceased  in  attempting 
to  get  on  board  the  car  and  set  the  brakes,  for  the  purpose  of  pre- 
venting the  destruction  of  the  property  of  the  company.  It  was 
clearly  the  duty  of  the  deceased  to  do  so  in  the  course  of  his  employ- 
ment, if  he  could  without  greatly  endangering  his  life,  or  putting 
himself  in  imminent  danger  of  other  personal  injury. 

The  question  of  negligence  of  either  pai'ty  to  a  litigation,  when 
such  negligence  is  the  ground  of  recovery  for  an  injury  caused 
thereby,  is  generally  a  question  of  fact  for  the  jury,  and  seldom 
becomes  a  question  of  law  for  the  court.  When  all  the  facts  upon 
which  the  negligence  is  predicated  are  undisputed,  and  such  facts 
show  a  clear  case  of  negligence,  this  court  has  held  that  the  court 
is  bound  to  act  upon  such  facts  and  pronounce  as  a  matter  of  law 
that  negligence  is  proven ;  but  when  there  is  a  dispute  as  to  the 
facts,  or  when  the  facts  leave  any  reasonable  doubt  upon  the  mind 
whether  they  show  negligence,  tne  question  must  be  submitted  to 
the  jury  as  a  question  of  fact  for  their  determination.  The  only 
fact  alleged  in  the  complaint,  upon  which  negligence  on  the  part 
of  the  deceased  can  be  predicated,  is  the  fact  that  before  he  was 
able  to  reach  the  top  of  the  car  the  collision  took  place.  We  do 
not  think  this  allegation  so  inconsistent  with  the  other  allegation, 
that  he  was  not  in  fault  or  negligent,  as  to  justify  the  court  in 
holding  that  such  last  allegation  was  false,  ana  that  the  deceased 
was  clearly  guilty  of  negligence  in  attempting  to  get  on  top  of  the 
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car.  It  is  evident,  from  the  facts  alleged  in  the  complaint,  that  the 
circumstances  were  such  as  called  for  immediate  and  prompt  action 
on  the  part  of  the  deceased ;  and  if  he  misjudged  as  to  the  speed 
with  which  the  cars  were  approaching  each  other,  or  as  to  the  dis- 
tance they  were  apart,  or  if  it  could  be  shown  upon  the  trial  that 
he  was  hindered  in  getting  to  the  top  of  the  car  by  the  occuiTence 
of  anything  which  he  was  not  bound  to  anticipate,  a  jury  or  court 
might  very  properly  say  that  under  the  circumstances  he  was  not 
negligent. 

We  think  the  learned  counsel  are  also  mistaken  in  insisting  that 
the  complaint  does  not  state  facts  which  show  that  any  damages 
have  resulted  to  the  infant  son  of  the  deceased.  In  a  case  of  tnis 
kind,  the  damages  which  the  representative  of  the  deceased  may 
recover  are  not  damages  which  the  administrator  has  suffered  as 
the  representative  of  the  deceased  ;  but  it  is  the  damage  which  the 
surviving  husband,  wife,  father,  mother,  children  or  next  of  kin 
have  sustained  by  reason  of  the  death  of  the  deceased.  This  is 
evident  from  the  concluding  clause  of  section  4256,  R.  S.  1878 : 
"And  in  every  such  action  the  jury  may  give  such  damages,  not 
exceeding  $5000,  as  they  shall  deem  fair  and  just,  in  reference  to 
the  pecuniary  injury  resulting  from  such  death  to  the  relatives  of 
the  deceased  specihcd  in  this  section."  This  complaint  alleges 
that  the  deceased  left  no  wudow,  but  did  leave  one  child,  his  lineal 
descendant,  of -the  age  of  about  three  years.  It  also  shows  that  the 
deceased  father  was  a  laboring  man,  working  for  the  defendant ; 
and,  although  it  does  not  allege  that  he  was  receiving  any  compen- 
sation for  his  labor,  we  think  the  court  may  reasonably  presume 
that  he  was  receiving  wages.  Neither  the  age,  condition  nor  other 
circumstances  of  the  deceased  are  stated  in  the  complaint. 

We  think  there  can  be  no  doubt  that  the  facts  stated  sufficiently 
show  that  the  infant  child  of  the  deceased  suffered  pecuniary  dam- 
age by  his  death,  and  that,  without  the  proof  of  any  other  facts 
than  tnose  alleged  in  the  complaint,  the  plaintiff  would  be  entitled 
to  a  verdict  for  damages.  It  is  not  necessary  to  determine  what 
facts  might  be  proved  under  the  allegations  of  this  complaint, 
which  are  not  specifically  alleged,  for  the  purpose  of  enhancing  the 
damages.  It  is  sufficient  for  the  purpose  ot  this  demurrer,  that, 
upon  the  proof  of  the  facts  alleged,  the  plaintiff  would  be  entitled 
to  some  damages.  The  law  imposes  upon  the  father  the  duty  of 
supporting  ana  educating  his  minor  child  if  he  have  the  ability  to 
do  so.  And,  as  the  complaint  alleges  that  the  father  was  engaged 
earning  money,  as  we  must  presume  from  the  facts  alleged,  it  suffi- 
ciently appears  that  he  had  the  means,  to  some  extent,  of  providing 
for  such  support  and  maintenance.  To  the  extent,  therefore,  of  such 
support  and  maintenance,  the  child  necessarily  suffered  pecuniary 
loss  by  the  death  of  the  father.  It  is  also  unnecessary  to  determine, 
in  this  case,  whether  a  complaint,  in  an  action  of  this  nature,  which 
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did  not  show  that  Bome  one  or  more  of  the  surviving  relatives  of 
the  deceased,  for  whose  benefit  the  action  is  given  by  the  statute, 
had  suffered  some  pecuniary  damage,  could  be  sustained  for  the  re- 
covery of  merely  nominal  damages  as  distinguished  from  actual  dam- 
ages. Some  of  the  cases  cited  by  the  learned  counsel  for  the  appellant 
would  seem  to  indicate  that  an  action  might  be  maintained  for 
merely  nominal  damages.  Blake  v,  R.  R.  Co.,  Eng.  X.  &  E.,  441, 
442 ;  Quincy  Coal  Co.  v.  Hood,  Adm'r,  77  111.,  73.  The  contrary 
doctrine  was  held  in  the  cases  of  Safford  v.  Drew,  3  Duer,  641  j 
Duckworth  v.  Johnson,  4  Hurl.  &  Nor.,  653-657. 

On  both  points  we  think  the  demurrer  was  properly  overruled. 

By  the  Court. — The  order  of  the  County  Court  is  aflirmed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 

See  note  p.  108. 


Berg 

V. 

The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 

(50  WiKormn  JSeparta,  419.    Nowmb&r  80,  1880.) 

A  refusal  to  submit  specific  questions  for  a  special  verdict  in  the  form  pro- 
posed by  the  appellant,  is  not  error  where  such  questions  are  substantiall  j 
submitted  to  the  jury. 

It  is  unnecessary  to  submit  a  question  of  fact  to  the  jury  when  the  fact  itself 
is  established  by  undisputed  evidence. 

An  established  custom  in  the  management  of  a  depot  yard  of  a  railroad  com- 

Eany,  that,  in  switching  cars  therein,  it  is  not  the  company's  duty  to 
ave  a  brakeman  or  other  person  upon  each  group  of  cars,  or  single  car, 
separately  in  motion,  to  give  warning  of  its  approach  to  men  at  work  in 
the  yard,  but  that  the  men  in  such  cases  must  look  out  for  themselves — 
would  not  relieve  a  brakeman  actually  in  charge  of  a  moving  car,  who 
should  see  that  it  was  approaching  a  workman  upon  the  track,  from  the 
duty  of  stopping  it  or  warning  him  of  its  approach ;  and  therefore  it 
would  not  relieve  the  company  from  liability  to  such  workman  for  an 
injury  thus  caused,  under  ch.  178  of  1875. 
A  refusal  to  instruct  the  jury  that  the  positive  testimony  of  two  witnesses 
that  a  warning  of  the  approach  of  a  car  was  given  by  the  brakeman 
'*  will  outweigh  the  negative  testimony  of  four  that  they  did  not  hear  it, 
provided  the  witnesses  are  all  eoually  credible,"  was  not  error  in  this 
case,  because  it  ignores  the  consiaeration  of  what  opportunity  each  wit- 
ness had  of  hearing  the  alleged  warning,  and  because  two  witnesses  did 
not  testify  positively  that  the  brakeman  gave  such  warning,  nor  was  the 
negative  testimony  confined  to  four  witnesses. 
Just  before  the  injury  complained  of,  plaintiff  was  a  laborer,  a  strong,  healthy 
man,  thirty-four  years  old;  and  he  has  a  wife  and  four  children.  The 
injury  maae  it  necessary  to  amputate  one  leg  above  the  knee ;  at  the  time 
of  the  trial,  nearly  a  year  after  the  accident,  he  was  unable  to  do  any 
work,  and  he  testified  that  if  he  walked,  stood,  sat,  or  kept  his  leg  down 
for  any  length  of  time,  he  became  dizzy.     In  view  of  these  facts,  and  of 
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the  physical  and  mental  suffering  involyed  in  the  injury,  this  court  does 
not  nnd  in  a  verdict  for  $11,000  such  evidence  of  prejudice,  passion  or 
improper  bias  in  the  jury  as  justifies  it  in  reversing  a  judgment  for  that 
sum. 

Appeal  from  the  County  Court  of  Milwaukee  County. 

The  action  was  brought  under  chapter  173,  Laws  of  1875,  to 
recover  damages  for  personal  injuries  received  by  the  plaintiff, 
caused  by  the  alleged  negligence  of  a  certain  employee  of  the 
defendant  railway  company.  No  question  is  raisea  on  the  plead- 
ings. 

It  appears  from  the  evidence  given  on  the  trial,  that,  at  the  time 
he  was  injured,  the  plaintiff  was  at  work  for  the  ^defendant  as  a 
trackman,  and  had  been  in  such  employment  for  about  two  years. 
On  the  morning  of  December  21, 1878,  he  was  engaged  with 
others,  under  the  direction  of  the  proper  foreman,  in  removing 
snow  and  ice  from  a  track  in  the  depot  yard  of  the  defendant  in 
the  city  of  Milwaukee.  A  locomotive  pushing  a  box  car  passed 
him,  going  south.  He  looked  in  the  direction  from  whence  it 
came,  and, 'seeing  nothing  else  approaching,  commenced  work  on 
the  same  track,  with  his  back  to  the  south.  Two  other  men,  facing 
south,  were  also  at  work  on  the  same  track  a  few  feet  south  of  him. 
Yery  soon  after  the  plaintiff  commenced  work,  a  car  was  thrown 
npon  the  track  on  which  he  was  at  work,  south  of  him,  detached 
from  the  locomotive.  It  was  probably  the  same  car  which  passed 
him  shortly  before.  There  was  a  brakeman  on  the  top  of  it.  The 
car  moved  slowlv,  and  just  as  it  approached  the  two  men  at  work 
there,  they  saw  it  and  got  off  the  track.  It  passed  oh,  struck  the 
plaintiff,  knocked  him  down,  pushed  him  along  the  track  a  short 
distance,  and  then  one  wheel  passed  over  his  leg,  injuring  it  so 
that  it  was  necessarilv  amputated  above  the  knee. 

When  the  plaintiff  was  struck,  he  cried  out,  and  the  brakeman 
(who  was  about  to  descend,  or  was  descending  from  the  car)  ran 
to  the  brake  at  the  other  end  of  the  car,  turned  it  down,  and 
stopped  the  car  before  the  second  wheel  of  the  forward  truck 
passed  over  the  plaintiff. 

The  brakeman  testified  that  when  about  200  feet  distant  from 
the  plaintiff  he  called  to  him  and  the  others  at  work  tl^ere  to 
"looK  out;"  that  he  saw  the  two  men  get  off  the  track,  and 
supposed  the  plaintiff  had  done  so  until  he  heard  the  latter  cry 
out ;  and  that  he  could  have  seen  the  plaintiff  until  the  car  came 
within  twenty  feet  of  him.     A  witness  who  was  working  near  the 

Shdntiff  on  another  track,  testified  that  when  the  car  was  some 
istance  from  the  plaintiff  (but  nearer  the  witness),  he  heard  some 
one  call  "Look  out,"  but  don't  know  who  called.  The  plaintiff, 
the  two  men  working  near  him  on  the  same  track,  two  otner  men 
who  were  at  work  near  him  on  other  tracks,  and  the  section  f ore- 
man,  who  was  ten  rods  or  more  further  from  the  car  than  was  the 
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plaintiff,  all  testify  that  they  did  not  hear  the  brakeman  give  any 
warning  of  the  approach  of  the  car.  It  further  appears  that,  at 
the  time  of  the  accident,  the  weather  was  cold,  and  the  plaintiff's 
cap  was  pulled  down  over  his  ears ;  but  how  closely,  or  to  what 
extent  his  ability  to  hear  was  thereby  impaired,  does  not  appear. 

At  the  close  of  the  plaintiff's  testimony,  and  again  after  the 
testimony  was  all  in,  counsel  for  defendant  moved  for  a  non-suit. 
Both  motions  were  denied. 

Counsel  for  defendant  proposed  six  instructions,  all  of  wliich 
were  given  except  the  following :  "  The  positive  testimony  of  two 
witnesses  to  the  fact  that  the  brakeman  called  out,  will  outweigh  the 
negative  testimony  of  four  who  testify  that  they  did  not  hear  it, 
provided  the  witnesses  are  all  equally  credible." 

Counsel  for  defendant  also  demanded  a  special  verdict,  and 
asked  the  court  to  submit  the  following  questions  to  the  jury : 
"  (1.)  "Was  the  brake  on  this  car  set  at  the  time  of  the  accident  ? 
(2.)  Was  it  plaintiff's  duty,  according  to  the  custom  of  this  rail- 
road yard,  to  look  out  for  himself  while  working  on  the  track  ? 
(3.)  Was  this  accident  the  result  of  any  negligence  on  the  part  of 
the  defendant  ?  (4.)  If  you  answer  the  foregoing  question  in  the 
affirmative,  state  in  wnat  that  negligence  consisted.  (5.)  Was 
plaintiff  in  the  exercise  of  due  care  when  he  took  up  his  position 
on  the  track  with  his  back  towards  the  switch  engine  and  cars,  and 
his  cap  drawn  down  over  his  ears  ?" 

The  court  refused  to  submit  such  questions  to  the  jury,  but 
submitted  instead  thirteen  questions,  the  first  four  and  the  twelf tli 
of  which  were  proposed  on  behalf  of  the  plaintiff.  The  questions 
thus  submitted,  and  the  answers  of  the  jury  thereto,  are  as  follows : 
"  (1.)  Does  ordinary  care  and  prudence  require  that  a  notice,  signal 
or  warning  should  be  given  to  persons  placed  to  work  as  the 
plaintiff  was  placed  at  the  time  he  sustained  his  injury,  where  a 
car  is  run  upon  such  track  as  the  car  which  struck  the  plaintiff 
was  ?  A.  1  es.  (2.)  Was  such  a  notice,  signal  or  warning  given 
at  the  time  the  plaintiff  was  injured?  A.  No.  (3.)  If  not,  was 
the  omission  to  give  the  same  negligence  on  the  part  of  the  defend- 
ant or  its  employees?  A.  Yes.  (4.)  Was  such  negligence  the 
►roximate  cause  of  the  injury  sustained  by  the  plaintin  ?  A.  Yes. 
[5.)  Was  this  car  going  at  a  slow  rate  of  speed  ?    A.  Yes.     (6.) 

as  there  a  brakeman  upon  the  car  just  preceding  and  at  the  time 
of  the  accident?  A.  Yes.  (7.)  Did  this  brakeman  call  to  the 
men  working  on  the  track  to  look  out  ?  A.  No.  (8.)  Did  the 
brakeman  set  up  the  brake  before  the  accident,  or  not  until  after 
the  man  was  knocked  down  ?  A.  Not  until  afterwards.  (9.)  Was 
the  plaintiff  told  at  the  time  he  went  into  defendant's  employ,  to 
look  out  for  himself  while  working  at  the  track  ?  A.  No ;  except, 
possibly,  in  a  general  way.  (10.)  Did  plaintiff  know  it  to  have 
been  a  frequent  occurrence  in  this  yard  to  send  cars  upon  the 
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different  tracks  in  the  yard  without  having  brakemen  upon  them  ? 
A.  Tes.  (11.)  Was  the  brakeman  guilty  of  a  want  oi  ordinary 
care  and  diligence  at  the  time  of  the  accident?  A.  Yes.  (12.) 
Was  the  plaintiif  guilty  of  want  of  ordinary  care  which  contributed 
to  his  injury  ?  A.  Xo.  (13.)  Do  you  find  for  the  plaintiflE  or  for 
the  defendant,  and,  if  for  the  plaintiff,  at  what  sum  do  you  assess 
his  damages  ?  A.  We,  the  jury,  find  for  the  plaintiff,  and  assess 
damage  in  the  sum  of  $11,000." 

A  motion  for  a  few  trial  was  denied,  and  judgment  for  the  plain- 
tiff was  entered  pursuant  to  the  verdict,  for  $11,000  and  costs. 
The  defendant  appealed  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Melbert  B.  Gary,  and  oral 
argument  by  John  W.  Gary.  They  made  the  following  among 
other  points  :  1.  The  court  below  erred  in  refusing  to  charge  the 
jury  as  requested  by  defendant.  The  instruction  asked  was  based 
upon  the  undisputed  evidence  in  the  case,  and  upon  the  ruling  in 
Urbanek  v.  Railway  Go.,  47  Wis.,  59.  See  G.  &  A.  R.  R.  Go.  v, 
Gretzner,  46  111.,  75 ;  Gulhane  v.  R.  R.  Go.,  60  N.  Y.,  133.  2. 
The  court  erred  in  refusing  to  submit  to  the  jury  the  (questions 

Eropounded  by  defendant.  Upon  the  second  question  hmges  the 
ability  in  this  case.  It  involved  matters  of  pure  fact,  to  be  found 
by  the  jury.  3.  The  damages  are  excessive.  Actual  damages  only 
are  to  be  allowed.  These  include  compensation  for  diminished 
capacity  for  work,  and  for  pain  and  suffering.  Plaintiff  was  earn- 
ing about  $300  per  annum.  He  was  a  common  laboring  man  of 
middle  age,  not  a  skilled  laborer  or  in  the  direct  line  of  any  pos- 
sible promotion.  The  present  pecuniary  value  of  his  entire  capac- 
ity for  earning  money  was,  by  the  Northampton  tables,  $3054.90 ; 
by  the  Garlisle  tables,  $3388.50.  But  his  capacity  is  not  dimin- 
ished more  than  one-half.  The  plaintiffs  sunerings  do  not  appear 
to  have  been  unusual.  He  was  confined  to  his  bed  but  ten  weeks. 
The  sum  allowed  is  unreasonably  large,  and  evinces  partiality,  prej- 
udice and  a  perverted  judgment  on  the  part  of  thejury.  Goodno 
t\  Oshkosh,  28  Wis.,  300 ;  G.  &  N.  W.  Ry.  Go.  v.  Jackson,  55  111., 
492 ;  Gollius  v.  R.  R.  Go.,  12  Barb.,  492 ;  Potter  v.  Ry.  Go.,  21 
Wis.,  372 ;  22  id.,  615. 

For  the  respondent  there  was  a  brief  by  Jenkins,  Elliott  & 
Winkler,  and  oral  argument  by  Mr.  Winkler : 

The  instructions  given  to  the  jury  were  not  excepted  to,  and  not 
made  part  of  the  bill  of  exceptions.  They  must  be  presumed  to 
have  been  not  only  correct  but  full.  Error  is  not  presumed,  but 
must  be  shown  by  the  party  alleging  it.  O'Malley  v,  Dorn,  7 
Wis.,  236 ;  Townsends  v.  Bank,  id.,  185 ;  Parish  v.  Eager,  15  id., 
532;  Kclley  t;.  Kelley,  20  id.,  443;  Eaton  v,  Lyman,  33  id.,  34. 
The  instruction  refused  must  be  presumed  superfluous,  even  though 
it  be  correct.  Osen  v.  Sherman,  27  Wis.,  501 ;  Karasich  v,  Has- 
bronck,  28  id.,  569.    But  the  rule  of  law  embraced  therein  is  not 
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correct,  unless,  as  was  not  the  case  here,  the  sitnation  of  aD  the 
witnesses  is  the  same.  Urbanek  v.  Railway  Co.,  47  Wis.,  59.  Nor 
was  the  instruction  applicable  to  the  facts  proven.  Upon  the  ques- 
tion of  damages,  counsel  cited  Schultz  v.  Railway  Co.,  48  wis^ 
375 ;  Blair  v.K.  R.  Co.,  20  Wis.,  254 ;  Curtis  v.  il  R.  Co.,  27  id., 
158 ;  Schmidt  v.  Railway  Co.,  23  id.,  186 ;  BarksduU  v.  R  R.  Co., 
23  La.  Ann.,  180 ;  Choppin  v.  R.  R.  Co.,  17  id.,  19 ;  Boyce  r. 
Sta^e  Co.,  25  Cal.,460;  Caldwell  v.  Steamboat  Co.,  56  Bai-b.,42f); 
WjJker  V,  Railway  Co.,  63  id.,  260 ;  Campbell  v.  Portland  Sugar 
Co.,  62  Me.,  552 ;  Deppe  v.  R.  R.  Co.,  38  Iowa,  592 ;  Belair  v. 
RaUway  Co.,  43  id.,  662;  Collins  v.  CouncU  Bluflfs,  32  id.,  324; 
35  id.,  432 ;  Shaw  v.  R.  R.  Co.,  8  Gray,  45 ;  Hewlett  v.  CruchleT, 
5  Taunt,  277;  Craker  v.  Railway  Co.,  36  Wis.,  679. 

Lyon,  J. — The  determination  of  three  questions  will  dispose  of 
all  the  errors  alleged  as  grounds  for  a  reversal  of  the  judgment. 

1.  Did  the  Circuit  Court  err  in  refusing  to  submit  to  the  jury  the 
questions,  or  either  of  them,  proposed  on  behalf  of  the  defendant  i 
The  substance  of  the  first  of  these  questions,  "  Was  the  brake  on 
this  car  set  at  the  time  of  the  accident  ? "  was  submitted  to  the 

4'ury  as  question  numbered  8,  and  was  answered  in  the  negative. 
The  second  question,  "Was  it  plaintiffs  duty,  according  to  tlie 
custom  of  the  railroad  yard,  to  look  out  for  himself  while  working 
on  the  track  ? "  was  answered  in  the  afiiimative  by  the  undisputed 
evidence,  and  there  was  no  necessity  for  submitting  it  to  the  iury. 
Hutchinson  v.  Railway  Co.,  41  Wis.,  541 ;  McNarra  v.  RailwaT 
Co.,  id.,  69 ;  Williams  v.  Porter,  id.,  422 ;  Ward  u  Busack,  46 
Wis.,  407.  It  seems  proper  to  remark  here  that,  notwithstanding 
the  dissent  in  the  latter  case  from  this  proposition  by  the  late  cliiet 
justice,  it  must  be  deemed  settled  that  it  is  unnecessary  to  submit 
a  question  of  fact  to  the  jury  when  the  fact  itself  is  established  by 
undisputed  evidence.  When  so  established  the  fact  is  as  much  a 
verity  in  the  case  as  though  it  were  admitted  by  the  pleadings.  It 
would  be  absurd  to  submit  a  question  of  fact  to  tne  jury  when 
there  is  no  question  that  the  fact  exists. 

We  understand,  from  an  examination  of  the  testimony,  and  from 
the  argument  of  the  learned  counsel  of  the  defendant,  that  the  cos- 
torn  sought  to  be  proved  is,  that,  in  switching  cars  in  the  depot 
yard,  it  is  not  the  duty  of  the  railway  company  to  have  a  brakeman 
or  other  person  upon  each  train  of  cars  in  motion,  or  upon  each  car 
which  is  being  moved  separately,  to  give  warning  to  the  men  at 
work  in  the  yml  <Jf  approaching  danger ;  but  that  a  car  may  be 
sent  along  any  of  the  tracks,  attached  to  or  disconnected  from  a 
locomotive,  as  the  exigencies  of  the  business  may  require,  without 
any  one  upon  it ;  and  in  such  case  the  men  employea  in  the  yard 
must  look  out  for  themselves.  That  is  to  say,  it  is  not  per  se  Di- 
ligence of  the  company  or  its  employees  thus  to  move  a  car  in  its 
yard,  unattended,  and  the  peril  oi  injury  from  a  car  so  moving  '^ 
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by  the  custom,  one  of  the  perils  of  the  service,  the  risk  of  which  is 
upon  the  servant.     This  custom  was  fully  proved  on  the  trial. 

But  the  custom  has  little  significance  in  this  case,  for  the  reason 
that  there  was  a  brakeman  on  the  car,  who  saw  the  plaintiff  at  work 
on  the  track  upon  which  the  car  was  moving,  a  sufficient  time 
before  the  injury  to  have  stopped  the  car  before  it  reached  the 
plaintiff,  or  to  have  warned  him  of  its  approach.  The  custom  does 
not  relieve  the  defendant  of  liability  for  the  negliffence  of  its  other 
emplovees.  It  did  not  relieve  the  brakeman  of  tne  duty  of  stop- 
ping the  car,  or  warning  the  plaintiff  of  its  approach,  or  cast  upon 
the  plaintiff  the  risk  of  his  failure  to  do  so.  is  o  such  custom  waa 
referred  to  in  the  question  proposed,  and  none  was  proved.  On 
the  contrary,  the  evidence  tends  to  show  that  the  brakeman  sliould 
have  given  the  trackman  some  notice  or  warning  of  the  approach 
of  the  car.  On  grounds  of  nublic  policy,  a  custom  which  w^ould 
permit  the  brakeman  to  let  tne  car  run  upon  the  trackmen  when 
he  knew  their  peril  and  could  easily  avoid  it,  could  hardly  be  sus- 
tained as  a  valid  custom. 

The  third,  fourth  and  fifth  questions  proposed  on  behalf  of  the 
defendant  were  substantially  submitted  to  and  answered  by  the 
jury,  as  will  be  seen  by  refemng  to  questions  1,  2,  3,  4,  11  and  13, 
60  submitted,  and  the  answers  thereto  returned  by  the  jury. 

2.  Did  the  court  eiT  in  refusing  to  give  the  instniction  asked  on 
behalf  of  the  defendant,  which  is  as  follows :  "  The  positive  testi- 
mony of  two  witnesses  to  the  fact  that  the  brakeman  called  out, 
will  outweigh  the  ne^tive  testimony  of  four  who  testify  that  they 
did  not  hear  it,  provided  the  witnesses  are  all  equally  credible  r 
x\8  a  statement  of  a  general  rule  of  evidence  the  mstruction  is  cor- 
rect. It  was  applied  by  this  court  in  Ralph  v.  Railway  Co.,  33 
Wis.,  177.  Yet  it  does  not  follow  that  the  refusal  to  give  it  was 
error.  It  is  seldom  error  to  refuse  to  give  an  instruction  which  is 
only  a  statement  of  an  abstract  rule  of  law.  It  might  be  error  to 
give  such  instniction  unless  it  is  so  drawn  as  to  be  applicable  to 
the  case  on  trial.  This  instruction  is  not  so  drawn.  Two  witnessea 
did  not  testify  positively  that  the  brakeman  called  out.  The  brake- 
man  himself  so  testified,  and  another  witness  testified  that  he  beard 
6ome  one  call  out,  but  did  not  know  who  it  was.  Neither  was  the 
negative  testimony  confined  to  four  witnesses.  Besides,  the  instruc- 
tion ignores  all  modifying  circumstances ;  as  for  example,  the  rela- 
tive means  or  opportunitv  of  the  different  witnesses  to  hear  the 
alleged  warning.  See  tfrbanek  v.  Railway  Co:,  47  Wis.,  59.  We 
do  not  think  it  was  error  to  refuse  the  instruction. 

3.  Are  the  damages  awarded  by  the  jury  so  excessive  as  to  justi^ 
fy  the  interference  of  the  court  ?  The  rule  by  which  this  question 
must  be  determined  is  thus  stated  in  Schultz  v.  Railway  Co.,  48 
Wis.,  375 :  "  The  fact  that  larger  damages  are  awarded  than  the 
court  would  give,  were  it  to  assess  them,  is  not  of  itseK  sufficient 
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to  justify  a  reversal  of  the  judgment.     Before  the  court  can  inter 
fere,  it  must  find  in  the  verdict  evidence  of  partiality,  passion  or 
improper  bias  or  prejudice  on  the  part  of  the  jury.     Aarasich  v, 
Hasbrouck,  28  Wis.,  569,  and  cases  cited."     Page  383. 

The  plaintiff  in  the  present  case  is  a  laborer.  At  the  time  of 
the  accident  he  was  about  thirty-four  years  of  age,  and  was  a 
strong,  healthy  man.  He  has  a  wife  and  four  young  children. 
By  reason  of  the  injury  his  leg  was  amputated  above  the  knee. 
At  the  time  of  the  trial,  nearly  a  year  after  he  was  injured,  he 
was  still  unable  to  do  any  work.  He  testified  (and  is  not  dis- 
puted): "  I  can't  do  anything  now.  If  I  stand  for  any  length  of 
time,  or  sit,  or  keep  my  leg  down,  ...  I  always  get  dizzy  in 
my  head;  also  when  1  walk  any  distance.  I  was  healthy  and 
strong  before  this  accident.  I  am  not  half  so  good  now  as  I  used 
to  be?' 

Were  we  to  consider  only  the  impaired  ability  of  the  plaintiff  to 
earn  a  subsistence  for  himself  and  his  family,  we  might  possibly, 
with  the  aid  of  life  annuity  tables,  make  a  computation  on  the 
basis  of  his  earnings  before  he  was  injured,  which  would  approxi- 
mate his  damages  in  that  particular.  But  there  are  other  elements 
of  compensatory  damages  in  this  and  like  cases,  which  cannot  be 
thus  approximated,  and  which  must  necessarily  be  fixed  somewhat 
arbitrarily  by  the  jury,  in  the  exercise  of  a  sound  judgment. 
Among  these  are  damages  for  physical  pain  and  mental  suffering. 
This  plaintiff  must  go  through  life  maimed,  probably  with  impaired 
bealtn,  and  disabled,  in  part  at  least,  if  not  wholly,  from  earning  a 
subsistence  for  himself  and  his  family.  The  mental  agony  which 
the  ever-present  consciousness  of  his  sad  condition  must  produce, 
is  an  element  to  be  considered  by  the  jury  in  awarding  aamages. 
Here  there  is  no  room  for  mere  computation.  The  annuity  tables 
furnish  no  aid/  and  the  capacity  of  tne  plaintiff  to  earn  money  is 
of  small  significance. 

It  is  unnecessary  to  review  the  cases  on  this  subject.  Many  of 
them  are  cited  in  the  briefs  of  the  respective  counsel.  The  facts 
of  the  various  cases  are  so  diverse  that  but  little  aid  can  be  obtained 
by  comparing  one  with  another.  Compared  with  some  of  the 
cases,  the  damages  awarded  to  this  plaintiff  might  seem  excessive ; 
compared  with  others,  the  amount  might  seem  reasonable.  There 
is  nothing  in  this  record  indicative  of  prejudice,  passion  or  improper 
bias  on  the  part  of  the  jury,  unless  it  is  evidenced  by  the  awara  of 
$11,000  damages.  Considering  the  age  of  the  plaintiff,  and  his 
health  and  condition  before  and  after  he  was  injured ;  considering 
the  pain  and  suffering,  physical  and  mental,  which  he  has  endured 
and  must  continue  to  endure ;  considering,  also,  that  he  is  maimed 
and  disabled  for  life, — who  can  say  that  an  award  of  $11,000  dam- 
ages is  so  grossly  disproportioned  to  the  injurv  as  to  show  that  the 
jury  were  influenced  by  improper  feelings  ana  motives  ?    We  con- 
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fess  that  we  should  have  been  better  satisfied  with  the  verdict  had 
the  damages  been  assessed  at  a'  sum  somewhat  less ;  yet  we  cannot 
eay  that,  under  all  of  the  circumstances,  an  honest  and  unbiased 
juTT  might  not  reasonably  conclude  that  $11,000  would  no  more 
than  compensate  the  plaintiff  for  his  suffering  and  loss,  present  and 
prospective,  caused  by  the  injury.  See  Karasich  v.  Hasbrouck,  28 
Wis.,  569  ;  Du%  v.  Kailway  Co.,  34  Wis.,  188,  and  cases  cited. 

The  special  verdict  finds  that  the  defendant's  brakeman  was 
negligent  in  that  he  failed  to  give  the  plaintiff  any  warning  of  the 
approach  of  the  car ;  that  such  neffligence  was  the  proximate  cause 
of  the  injuries  complained  of ;  ana  tnat  the  plaintiff,  when  injured, 
was  exercising  reasonable  care.  These  findmgs  are  supported  by 
the  evidence,  and  they  demonstrate  the  right  of  the  plaintiff  to 
recover  under  chapter  173,  Laws  of  1875,  which  was  in  force  when 
the  injuries  were  inflicted  and  when  the  action  was  brought. 

The  judgment  of  the  County  Court  must  be  affirmed. 

By  thb  iJouBT. — Judgment  affirmed. 

See  note  p.  108. 


Speed 

V. 

The  Atlantic  &  Pacific  R.  R.  Co.,  Appellant. 

(71  Missouri  Reports,  808.     October  T&rm,  1879.) 

The  defendant,  a  railroad  company,  made  a  contract  with  one  M.,  by  which 
he  was  to  take  entire  charge  and  control  of  defendant's  freight  business 
at  the  St.  Louis  station,  loading  and  unloading  cars,  switching  them 
back  and  forth  in  the  yard,  making  up  freight  trains,  and  doing  all  other 
yard  service  necessary  in  the  transaction  of  defendant's  freight  business. 
He  was  also,  when  requested,  to  haul  freight  from  the  levee  for  defendant ; 
to  prepare,  execute  and  receive  all  necessary  freight  bills ;  to  keep  all 
necessary  books  of  account,  collect  freight  money  and  generally  act  as, 
and  discharge  all  the  duties  of  a  station  agent.  To  enable  him  properly 
to  dischai^  his  duties  he  was  to  have  control  over  the  grounds,  yards 
and  bnildmgs,  engines  and  cars  of  defendant  at  the  station.  Defendant 
was  to  famish  the  necessary  engines,  and  keep  them  in  repair,  and  8up< 
plied  with  fuel,  etc.,  and  to  employ  the  engineers  and  firemen,  who  were 
to  be  under  M.'s  control,  and  were  to  be  paid  by  him.  For  his  services 
M.  was  to  be  paid  monthly  at  the  rate  of  fifteen  cents  for  each  ton  of 
freight  received  or  delivered,  and  fifty  cents  for  each  car  hauled  from  the 
levee.  The  contract  was  to  continue  for  five  years.  The  business  was 
to  be  done  under  control  of  defendant's  superintendent  and  to  his  satis- 
faction, and  if  not  so  done,  defendant  could  revoke  the  contract  on 
twenty-four  hours  notice.  M.  performed  no  service  for  any  other  per- 
son than  defendant.  In  an  action  to  recover  damages  for  injuries 
alleged  to  have  been  occasioned  through  the  negligence  of  train-men  in 
the  employ  of  M. ;  Eeld,  that  M.  was  not  an  independent  contractor,  but 
stood  in  the  relation  of  servant  to  the  defendant. 
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The  signal  adopted  and  habitually  used  at  a  certain  elevator  to  notify  the 
laborers  engaged  in  loading  and  unloading  railroad  cars,  of  theincomiog 
of  a  train,  was  a  cry  by  one  of  the  employees  of  the  elevator  company  : 
'<  The  cars  are  commg."  The  evidence  showed  that  this  was  a  safer  sig- 
nal at  that  place  than  the  ringing  of  a  bell  or  sounding  of  a  whistle 
would  have  been.  In  an  action  brought  against  the  railroad  company 
by  a  laborer  who  had  been  at  work  at  the  elevator  for  some  weeks  and 
knew  the  accustomed  signal,  to  recover  damages  for  an  alleged  negli^t 
woxmding  by  an  incoming  train ;  EiBld^  that  the  failure  to  ring  or  whistle 
was  not  negligence. 

But  the  fact  that  tne  accustomed  signal  was  ffiven  by  the  servant  of  the  ele- 
vator company  would  not  exempt  the  rauroad  company  from  liability  if 
its  servants  were  guilty  of  negligence  occasioning  plaintifTs  injury. 

C.  M.  Napton  for  appellant,  argued,  inter  ali,  that  the  relation 
of  master  and  servant  aid  not  exist  between  the  railroad  compaDv 
and  Merry,  citing  Stevens  v,  Armstrong,  6  N.  T.,  436;  Wood^. 
Cobb,  13  Allen  (Mass.),  58  ;  HiU  v.  Morey,  26  Vt.,  178 ;  Vander- 
pool  V.  Hiisson,  28  Barb.,  196 ;  Cincifinati  v.  Stone,  5  Ohio  St,  38; 
Samyn  v,  McClosky,  2  Ohio  St.,  536 ;  Wood  on  Master  &  Servant 
p.  537,  §  281,  and  note ;  lb.,  p.  508,  §§  304,  306 ;  lb.,  p.  585,  ^ 
-306  ;  lb.,  p.  630,  §  217 ;  lb.,  pp.  619,  629, 626,  629 ;  Eton  v.  Euro- 
pean K.  R.  Co.,  59  Me.,  520 ;  Lucey  v.  In^-am,  6  M.  &  W.,  302; 
feowcher  v.  Noidstrom,  1  Taunt.,  568 ;  Nicholson  v.  Mounsey,  lo 
East,  384 ;  Charles  v.  Tayler,  7  C.  L.  J.,  451 ;  Laugher  v.  Pointer, 
5  B.  &  C,  547. 

Dryden  &  Dryden  for  respondent,  as  to  the  existence  of  the 
relation  of  master  and  servant,  cited  Cincinnati  ^.  Stone,  6  Ohio 
St.,  38 ;  St.  Paul  v.  Seitz,  3  Minn.,  297;  Schwartz  v.  Gilmore,  45 
111.,  455 ;  Morgan  v.  Bowman,  22  Mo.,  538 ;  Shear.  &  Eedf .  on 
Neg.  (3  Ed.),  f§  73,  76,  77,  78,  79,  81,  81a,  74 ;  Pack  v.  Mayor  of 
New  York,  8  N.  Y.,  222  ;  Kelly  v.  Mayor  of  New  York,  11  !n.  Y, 
435 ;  Bariy  v.  St.  Louis,  17  Mo..  121 ;  Robinson  v.  Webb,  11 
Bush,  465 ;  Schular  v.  Hudson  River  Ry.  Co.,  38  Barb.,  653 ; 
Allen  V.  Willard,  57  Pa.  St.,  382  ;  Shear.  &  Redf .  on  Neg.  (3  Ed.), 
§  74 ;  Brackett  v.  Lubke,  4  Allen,  139 ;  Quarman  v.  Burnett,  6 
Mee.  &  W.,  497 ;  Laugher  v.  Pointer,  5  B.  &  C,  549 ;  The  Hal- 
ley,  37  L.  J.  (Adm.),  36 ;  Kelly  v.  Mayor,  1  Kern.,  436 ;  Cuff  v. 
New  York  Ry.  Co.,  9  Am.  Law  Reg.  (N.  S.),  541 ;  Hobbit  v,  Lon- 
don &  Northwestern  Ry.  Co.,  4  Excn.,  253 ;  Homer  v.  Nicholson, 
56  Mo.,  220 ;  Dalyell  v.  Tvrer,  EL,  Bl.  &  EL,  899 ;  Crockett  t. 
Calvert,  8  Ind.,  127  ;  Callahan  v,  R.  R.  Co.,  23  Iowa,  564 ;  Annett 
V.  Foster,  1  Daly,  502  ;  Abbott  on  Shipping  (8  London  Ed.),  228; 
Sadler  v.  Henlock,  4  EL  &  BL,  570 ;  Fenton  v.  Dublin  Packet  Co., 
S  Ad.  &  EL,  835. 

Henby,  J. — This  was  an  action  by  plaintiff  to  recover  damages 
for  personal  injuries  received  by  him  at  the  Central  Elevator  in 
St.  Louis,  while  engaged  in  unloading  and  removing  care  of 
defendant. 
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It  appears  tliat  while  so  engaged,  an  engine,  with  loaded  grain 
cars  attached,  belonging  to  the  defendant,  in  backing  down  from  the 
defendant's  main  track,  on  a  side  track  which  ran  into  and  through 
the  Central  Elevator,  were  impelled  against  some  loaded  cars  standing 
on  said  side  track,  and  these  were  driven  against  some  empty  cars 
that  plaintiff  was  pushing  on  said  side  tracK,  ont  of  the  way,  after 
they  nad  been  unloaded,  and  the  plaintiff  was  caught  between  the 
bumpers  of  the  two  sets  of  cars,  and  was  badly  injured;  and,  in 
his  petition,  alleged  that  this  injury  was  occasioned  by  the  negli- 
gence and  carelessness  of  defendant's  employees  in  managing  said 
first  above-mentioned  moving  train.  Plaintiff  recovered  a  judg- 
ment in  the  circuit  court,  wnich  was  affirmed  pro  forma  by  the 
court  of  appeals,  and  defendant  has  appealed  from  the  judgment. 

The  plaintiff  was  not  in  the  service  oi  defendant,  but  was  employed 
by  the  elevator  company.  When  the  accident  occurred  there  was 
in  force  an  agreement  between  the  defendant  and  Charles  H. 
Merry,  providing  that  Merry  should  take  the  entire  charge  and 
control  of  the  business  of  loading  and  unloading  freight  to  and 
from  the  cars  of  defendant  at  the  St.  Louis  station,  and  do  the 
necessary  switching  of  freight  cars  in  the  yard  of  defendant,  includ- 
ing the  making  up  of  all  freight  trains,  and  all  other  yard  service 
necessarv  in  the  transaction  of  the  freight  business  of  said  com- 
pany ;  that  he  should  receive  and  promptly  load  all  freight,  etc., 
and  without  unnecessary  delay,  unload  from  the  cars  all  freight 
into  the  yards  of  defendant  for  that  purpose,  except  live  stock  and 
other  property  of  defendant,  and  safely  keep  and  preserve  the  same 
until  called  for  by  the  consignee ;  that,  wnen  specially  requested 
by  defendant,  he  would  unload  live  stock  and  freight  belonging  to 
defendant,  haul  all  cara  loaded  with  fuel  and  other  property  owned  by 
defendant  from  the  levee  to  said  station,  and  from  the  station  to 
the  levee,  when  required,  and  deliver  the  same  on  such  side  track 
at  the  levee,  or  in  tne  yard  aforesaid,  as  should  be  designated  by 
the  company,  for  which  he  was  to  be  paid  fifty  cents  for  each  car 
fio  hauled,  but  not  to  be  liable  for  the  value  of  or  charges  on  same, 
unless  lost  or  injured  through  his  fault ;  that  said  Merry  should 
prepare  and  execute  way  bifls  for  all  freights  leaving  said  station, 
ana  receive  all  way  bills  of  freight  arriving  at  the  same  from  other 
stations,  should  keep  all  necessary  books  and  accurate  accounts  of 
freight  shipped  ana  received  as  aforesaid,  make  out  the  expense 
bills,  collect  all  money  due  for  freight,  and  pay  it  over  daily,  in 
such  manner  and  to  such  person  as  defendant  should  designate,  and 
act  and  discharge  all  the  duties  of  station  agent  of  defendant  at  the 
St.  Louis  station. 

By  said  agreement,  all  necessary  authority  and  control  over  the 
grounds,  yards  and  buildings  at  said  station,  including  engines  and 
cars,  were  given  to  Merry,  to  enable  him  properly  to  discmarge  his 
duties  under  the  agreement.    Also,  defendant  was  to  furnish  him 
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three  yard  and  switch  engines,  if  necessary,  and  keep  them  in  good 
repair ;  to  employ  engineers  and  firemen  sufficient  properly  to  attend 
said  engines,  and  to  furnish  all  necessary  fuel  and  water  for  said 
engines ;  said  •  engineers  and  firemen  to  be  under  the  control  of 
Merry,  while  on  auty  in  the  yards,  and  to  be  paid  by  him  for  their 
services.  It  was  also  stipulated  that  defendant  should  pay  to 
Merry  fifteen  cents  per  ton  for  each  ton  of  two  thousand  pounds  of 
freight  shipped  to  or  from  said  station ;  and  all  payments  for  ser- 
vices of  Merry  to  be  made  on  or  before  the  tenth  day  of  each 
month  for  the  services  of  the  preceding  month.  The  agreement  to 
continue  in  force  for  five  years  from  its  date,  unless  sooner  annulled, 
it  being  expressly  agreed  that  all  business  to  be  transacted  by  said 
Men-y  was  to  be  done  in  a  manner  satisfactory  to  the  superintend- 
ent of  defendant,  and  subject  to  his  control,  and  defendant  to  have 
the  right  to  annul  this  contract  at  any  time  after  giving  twenty- 
fours'  notice  of  its  intention  to  do  so,  if  the  business  imposed  on 
said  Merry  should  not  be  transacted  in  a  manner  satisfactory  to 
said  superintendent. 

Defendant  insists  that,  under  this  agreement,  Merry,  and  not 
the  defendant,  is  liable  to  plaintiff  for  any  injury  sustained  by  him 
in  consequence  of  any  negligence  in  managing  and  operating  the 
train  which  caused  the  accident ;  that  the  employees  managing  that 
train  were  not  in  the  service  of  defendant,  but  were  the  servants  of 
Merry,  who  exercised  an  independent  employment.  There  is  an 
irreconcilable  confiict  in  the  adjudications  on  this  subject.  The 
general  principle  is  recognized  everywhere  that  one  is  only  liable 
for  damages  occasioned  by  the  act  of  another  when  he  stands  in 
the  relation  of  master  to  that  other.  It  is  an  easy  matter  to  state 
the  general  principle,  but  it  is  often  extremely  difficult  to  deter- 
mine, from  the  facts  in  a  given  case,  whether  the  relation  of  master 
and  servant  exists. 

The  case  at  bar  is  one  which,  to  some  extent,  presents  that  diffi- 
culty. By  the  contract  between  Merry  and  the  railroad  company 
the  whole  duty  of  receiving  and  forwarding  freight  over  the  com- 
pany's road  irom  St.  Louis  is  imposed  upon  Merry;  but  these 
duties  are  just  such  duties  as  the  station  agent  at  that  station  would 
perform,  or  superintend  others  in  the  performance  of,  if  no  sudi 
special  agreement  had  been  made ;  and,  by  the  terms  of  that  eon- 
tract.  Merry  was  "to  act  and  discharge  all  the  duties  of  station 
agent  of  defendant  at  the  St.  Louis  station."  Other  duties  were 
imposed  upon  Merry  by  this  contract,  which  would  not,  perhafjs, 
appertain  to  his  employment  as  station  agent,  and  the  stipulations  in 
the  contract  in  regard  to  such  other  duties,  and  the  provisions  with 
respect  to  the  supply  of  firemen  and  engineers  by  the  company, 
and  the  payment  oi  Merry  and  such  servants  for  their  services, 
produce  complications  reudering  it  somewhat  difficult,  to  ascertain 
the  precise  relation  in  which  Merry  stood  to  the  company. 
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The  relation  of  master  and  servant  does  not  cease  "  so  long  as  the 
master  reserves  any  control  or  right  of  control  over  the  method  and 
manner  of  doing  the  work,  or  the  agencies  by  which  it  is  to  be 
effected."  Wood  on  Master  and  Servant,  §  281 ;  City  of  Cincinnati 
V,  Stone,  5  Ohio  St.,  41 ;  Schwartz  v.  Gilmore,  45  111.,  457.  "  In 
order  to  be  held  chargeable  for  the  act  of  another,  the  person  sought 
to  be  charged  mnst  at  least  have  the  right  to  direct  such  person's 
conduct,  and  to  prescribe  the  mode  and  manner  of  doing  the  work." 
Wood  on  Master  and  Servant,  supra.  "  The  right  of  selection  lies 
at  the  foundation  of  the  responsibility  of  the  master  or  principal 
for  the  acts  of  his  servant."  Kelly  v.  The  Mayor,  1  Kern.,  486. 
Many  other  tests  are  given,  but  no  one  can  be  relied  upon  as 
infallible.  One  test — Sheannan  &  Redfield  on  Negliffence,  sec. 
76,  say  the  true  test — is  to  ascertain  whether  the  service  is  ren- 
dered in  the  course  of  an  independent  occcupation,  in  which  the 
servant  represents  the  will  of  his  employer  only  as  to  the  result  of 
his  work,  and  not  as  to  the  means  by  wliich  it  is  accomplished. 
Another  test  given  by  Shearman  and  Kedfield  in  their  work,  sec- 
tion 77,  is  the  fact  that  the  alleged  sei*vant  never  serves  more  than 
one  person.  This,  they  say,  furnishes  a  strong  but  not  conclusive 
presumption  that  he  has  no  independent  occupation.  Some  cases 
rest  upon  the  principle  that  "where  persons  are  invested  by  law 
with  authority  to  execute  a  work  involving,  ordinarily,  the  exercise 
of  the  right  of  eminent  domain,  and  always  affecting  rights  of  third 
persons,  they  are  to  be  liable  for  the  faithful  execution  of  the 
power,  and  cannot  escape  responsibility  by  delegating  to  others  the 
power  intrusted  to  themselves."  And  one  may  "  be  a  contractor 
as  to  a  part  of  his  service,  and  a  servant  as  to  part."  Shearman  & 
Redfield,  §  77. 

Applying  these  tests  to  the  facts  of  this  case,  we  have  come  to 
the  conclusion  that  the  relation  of  master  and  servant  did  exist 
l)etwixt  Merry  and  the  defendant.  In  the  first  place,  all  business 
transacted  by  Merry  under  the  contract  was  to  be  performed  under 
the  supervision  of  the  company's  superintendent,  who  had  express 
authority  to  direct  the  manner  in  wliich  it  should  be  done.  The 
engineers  and  firemen  were  selected  by  the  company,  which  could 
at  any  time  remove  them  and  substitute  others.  Merry  was  not  in 
the  service  of  any  other  person  or  company,  and,  by  all  of  the  above 
tests,  he  was  the  servant  of  the  company,  and  not  exercising  an 
independent  employment. 

Besides,  he  was  transacting  a  part  of  the  business  of  the  com- 
pany, a  common  carrier,  not  as  a  lessee  of  the  road  and  rolling 
stock,  or  either,  but  simply  in  loading  and  unloading  freight  which 
the  company  transported  as  a  common  carrier.  As  a  common 
carrier,  the  law  imposes  certain  obligations  and  liabilities  upon  the 
defendant,  of  which  it  is  extremely  doubtful  whether  it  can  relieve 
itself  while  it  continues  to  be  a  common  carrier,  by  any  agreement 
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with  a  third  person.  The  doctrine  might  well  appl^  that,  where 
the  law  imposes  a  liability  upon  a  company,  in  which  it  vests  a 
franchise  with  exclusive  privileges,  it  cannot  escape  responsibility 
by  delegating  to  others  the  power  to  transact  a  portion  of  the  biusi- 
ness  in  whicn  it  is  (engaged,  if  the  business  to  be  transacted  by  the 
employee  be  but  a  part  of  the  general  business  in  wliich  the  com- 
pany is  engaged. 

If  the  company  should  lease  the  entire  road,  or  an  entire  portion 
of  the  road,  to  another  company,  it  would  cease  to  be  liable  as  a 
common  carrier,  as  to  the  wliole  or  such  portion ;  but  it  cannot 
parcel  out  its  business  to  agents,  and  be  a  common  carrier,  without 
the  liabilities  of  a  common  carrier.  Annett  v.  Foster,  1  Daly  N.  Y. 
C.  P.,  502,  was  a  case  similar  to  this.  The  owner  of  a  vessel  and 
the  master  entered  into  a  contract,  by  which  the  master  was  to 
make  contracts  for  and  receive  freight,  pay  wharfage  and  all  other 
expenses,  and  be  permitted  to  select  the  kind  of  employment  for 
the  vessel,  and  receive  a  share  of  the  vessel's  earnings  in  lieu  of 
other  compensation.  It  was  held  that  this  contract  dia  not  relieve 
the  owner  from  responsibility  for  dam^es  occasioned  by  the  negli- 
gent management  of  the  vessel.  Upon  this  and  the  preceding 
authorities  we  think  it  clear  enough  that  the  defendant  would  be 
liable  to  plaintiflE  in  this  case  if  he  proved  that  the  damage  he  sus- 
tained was  occasioned  by  the  carelessness  of  the  servants  managing 
the  train  in  question. 

The  evidence  proved  that  the  employees  of  the  elevator  com- 
pany, engaged  in  loading  and  unloading  freight  at  the  elevator, 
when  cars  were  coming  into  the  elevator,  relied  upon  a  signal  of 
warning  given  by  one  in  the  employment  of  that  company,  bv 
calling  out  "  The  cars  are  coming ;"  that  ringing  the  bell  would 
have  given  no  warning,  for  the  reason  that  every  half  minute  in 
the  day  engines  passed  near  the  elevator  ringing  bells.  The  sigiuil 
adopted,  therefore,  would  be  the  one  which  the  employees  would 
listen  for  and  heed.  A  whistle  might  have  startled  them,  because 
unusual  at  that  place,  but  would  have  no  more  apprised  them  that 
a  train  was  coming  into  the  elevator  than  would  tne  firing  of  a  gun 
or  a  cannon.  The  signal  adopted  was  adopted  as  the  best  means  of 
warning  the  employees  of  the  approach  of  a  train.  The  pkintiff 
had  worked  for  the  elevator  company  for  some  weefa  when 
injured,  and  knew  what  signal  was  agreed  and  relied  upon,  and  we 
repeat  that  it  must  be  obvious  that  no  other  signal  improvised  for 
this  single  occasion,  with  no  notice  of  its  adoption  to  the  employees* 
who  would  of  course  listen  for  the  only  warning  ever  given,  wonld 
have  answered  the  purpose.  As  well  require  the  firing  of  a  gun  or 
a  cannon,  as  the  ringing  of  the  bell  or  blowing  of  the  ^v^iistle, 
under  the  circumstances.  The  statute  requires  no  bell  to  be  rung 
or  whistle  blown  at  that  place. 

Defendant's  seventh  instruction  should  have  been  given.    It  was 
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as  follows :  "  The  court  instructs  the  iury  that  if  they  believe  it 
had  beeu,  ever  since  the  elevator  had  been  used,  and  was  at  the 
time  of  the  accident,  the  custom  not  to  ring  the  bell  or  sound  the 
whistle,  and  not  to  give  any  other  signal  or  warning  of  the  intended 
movement  of  the  cars,  except  a  verbal  notification  given  by  the 
employees  of  the  Central  Elevator  Company  of  the  fact,  and  that 
the  custom  was  known  to  the  plaintiff,  and  with  this  knowledge  he 
continued  performing  his  work  without  objection,  then  the  jurv, 
in  determining  whether  defendant's  servants  were  guilty  of  negli- 
gence, will  not  consider  whether  the  bell  or  whistle  was  sounded 
on  this  occasion,  as  the  plaintiff  cannot  complain  of  the  failure  to 
ring  the  bell  or  sound  the  whistle." 

Other  instructions  asked  by  defendant,  to  the  effect  that  if  the 
customary  signal  was  given  plaintiff  could  not  recover,  were 
properly  refused.  If  the  defendant's  employees,  in  managing  the 
train,  were  guilty  of  negligence,  which  was  the  proximate  cause  of 
the  injury,  and  tne  injury  would  probably  not  have  occurred  if  the 
train  had  cai-ef  ully  and  properly  approached  the  cars  with  wh^ch  it 
collided,  although  the  usual  warning  may  have  been  given,  the 
defendant  was  liable.  If  the  usual  warning  was  given  and  heard, 
but  unheeded  by  the  plaintiff,  it  would  make  a  case  of  contributory 
negligence  against  him,  but  we  apprehend  that  the  fact  that  another 
pei-son  performed  the  duty  incumbent  upon  him  will  not  excuse 
the  defendant's  negligence,  if  it  was  the  proximate  cause  of  the 
injury.  If  the  warning  was  given  but  not  iieard,  and  no  fault  was 
imputable  to  plaintiff  tor  not  hearing  it,  the  fact  that  the  signal 
was  given  does  not  exempt  the  deiendant  from  liability  for  the 
consequences  of  its  own  negligence,  or  carelessness,  or  recKlessness, 
which  occasioned  the  damage,  if  such  negligence,  carelessness  or 
recklessness  was  established. 

Judgment  of  the  Court  of  Appeals  and  Circuit  Court  reversed 
and  cause  remanded.    All  concur. 

See  note  p.  108. 


MuEPHY 
V. 
The  St.  Loms  &  Ibon  Mountain  Bailboad  Company,  Appel- 
lant. 

(71  Mu90uri  BeporU,  202.     October  Term,  1879). 

The  mere  fact  of  the  incompeteocy  of  a  servant  for  the  work  upon  which  he 
was  employed  is  not  enough  to  warrant  a  jury  in  finding  the  master 
guilty  of  negligence  in  employing  him. 

Thoroughman  &  Warren,  for  appellant. 
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P.  E.  Bland,  for  respondent. 

Hough,  J. — The  plaintiflE,  who  was  engineer  of  a  passen^r  train 
on  the  defendant's  road,  was  injured  by  reason  of  a  collision  with 
a  freight  train,  of  which  one  E.  W.  Evans  was  conductor.  The 
petition  alleged,  among  other  causes  of  tlie  injury,  that  said  con- 
ductor was  incompetent ;  that  the  collision  resulted  from  hifi  in- 
competency, and  that  the  defendant  was  guilty  of  negligence  in 
employing  him.  These  allegations  were  denied  by  tne  answer. 
The  testimony  was  conflicting.  The  jury  were  instructed  that  the 
burden  of  proof  was  on  the  plaintiff  to  establish  the  unfitness  and 
incompetency  of  the  conductor,  Evans,  and  that  the  injury  com- 
plained of  resulted  from  his  unfitness  and  incompetency,  but  that 
the  burden  was  on  the  defendant  to  establish  that  it  used  ordinary 
care  and  prudence  in  the  selection  and  appointment  of  said  Evans 
as  conductor.  The  court  erred  in  thus  instructing  the  jury.  The 
mere  fact  of  the  incompetency  of  a  servant  for  the  work  upon 
which  he  was  employed  is  not  enough  to  warrant  a  jury  in  finding 
the  master  guilty  of  negligence  in  employing  him.  Shearman  & 
Kedfield  on  Negligence,  §  91;  Moss  ^,  P.  K.  R,  49  Mo.  169; 
Elliott  V,  St.  L.  &  I.  M.  R.  E.,  67  Mo.,  272.  It  is  true  that  the 
testimony  by  which  the  incompetency  of  a  servant  is  established 
mav  be  such  as  to  warrant  the  inference  that  the  master  had  notice 
of  nis  incompetency,  or  that  he  omitted  to  make  such  inquiries  as 
common  prudence  would  have  dictated,  and  thus  failed  to  exercise 
ordinary  care  in  selecting  him ;  but  such  inference  is  one  of  fact  to 
be  drawn  by  the  jury  under  proper  instructions  from  the  court. 

We  cannot  say  from  the  record  before  us  that  the  jury  has  ever 
found  that  the  defendant  was  guilty  of  negligence  m  employing 
Evans.  It  is  true  they  were  told  in  the  first  instruction  given  for 
the  plaintiff  that  there  could  be  no  recovery  unless  the  defendant 
was  negligent  in  employing  him,  but  they  were  also  told  that  if  the 
conductor  was  incompetent,  that  was  sufficient  evidence  that  the 
master  was  guilty  of  negligence  in  employing  him. 

It  will  not  do  for  an  appellate  court  to  permit  a  judgment  to 
stand  when  all  ^he  facts  ^eces8a^y  to  a  recovery  have  not  been 
found,  simply  for  the  reason  that  there  was  testimony  from  which 
they  might  have  been  found. 

The  judgment  of  the  Court  of  Appeals  and  that  of  the  Circuit 
Court  will  oe  reversed  and  the  cause  remanded  for  a  new  trial  All 
concur. 

Bee  note  p.  108. 
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McDesmott 

V. 

Hannibal,  etc.,  R.  R.  Co. 

{Advance  Case,  Missouri,    April  Term,  1881). 

In  an  action  aminst  a  railroad  company  by  an  employee,  who  was  a  section 
hand,  for  injury  by  the  negligence  of  the  section  foreman,  to  sustain  the 
allegation  that  the  section  foreman  was  incompetent,  and  the  com- 
pany knew  of  such  incompetency  before  the  accident,  it  is  inadmissible  to 
prove  the  declarations  to  the  plaintiff  of  the  company's  road  master, 
whose  duty  it  was  to  employ  and  discharge  section  foremen,  made  some 
days  after  the  accident,  and  while  the  road  master  was  still  in  the  employ 
of  the  company,  that  the  section  foreman  was  incompetent,  and  that  he 
wanted  plaintiff  to  take  his  place. 

The  declarations  of  an  agent  can  bind  the  principal  only  when  made  with 
reference  to  a  transaction  within  the  scope  of  his  agency,  then  depending 
and  when  constituting  a  part  of  the  res  gestss. 

Appeal  from  the  Circuit  Court  of  Clay  County. 
Geo.  W.  Easley,  for  appellant. 
W.  S.  Carrol,  for  respondent. 

Henry,  J.,  delivered  the  opinion  of  the  court : 

The  plaintiff  was  employed  by  the  defendant  as  a  laborer  on 
track  repairs,  and  was  injured,  he  alleges,  in  consequence  of  the 
negh'^euce  of  one  Dawson,  defendant's  section  foreman,  in  having 
pennitted  a  hand-car  to  be  on  the  track  when  the  track  should  have 
been  clear  for  the  passage  of  trains,  and  in  negligently  and  care- 
lessly ordering 'plaintiff  to  remove  the  car  in  the  face  of  an  ap- 
proaching tram.  It  is  further  alleged  that  Dawson  was  incompe- 
tent, and  that  defendant  had  knowledge  of  that  fact  before  the 
injury  complained  of  occured.  It  is  also  alleged  that  the  company 
had  negligently  allowed  piles  of  wood  to  be  placed  and  to  remain 
close  to  the  track  so  as  to  render  it  unsafe  and  dangerous  for  em- 
ployees at  work  on  the  track.  That  the  hand-car  was  struck  by 
an  engine  of  a  train,  and  thrown  against  the  plaintiff,  wounding 
him  severely,  and  that  his  escape  was  prevented  by  the  pile  of 
wood  at  the  side  of  the  track.  He  sued  tlie  defendant  for  damages 
and  had  judgment,  from  which  the  appeal  is  taken.  The  answer 
was  a  general  denial.  To  sustain  the  allegation  of  the  incompe- 
tency of  Dawson,  and  the  knowledge  of  the  company  that  he  was 
incompetent,  the  plaintiff,  against  defendant's  objections,  testified 
that  in  August,  18y5,  some  days  after  the  accident,  ne  saw  Goodwin, 
the  defendant's  road  master  when  the  accident  occurred,  whose  duty 
it  was  to  employ  and  discharge  section  foremen,  and  who  con- 
tinued as  such  until  and  after  August,  1875,  and  that  Goodwin,on 
that  occasion,  told  plaintiff  that  Dawson  was  incompetent,  and  he 
wanted  plaintiff  to  take  his  place  as  section  fpreman.  The  prin- 
cipal question  in  the  case  relates  to  the  admissibility  of  this  evi- 
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dence.  In  Betham  v,  Beneon,  Gow'b  Beps.  48,  Chief  Justice 
Dallas  announced  the  doctrine  in  regard  to  the  admissibility  of 
the  declarations  of  an  agent  against  the  principal,  as  follows: 
'^  It  is  not  true  that  when  an  agency  is  established,  the  declarations 
of  the  agent  are  admitted  in  evidence  merely  because  they  are  liis 
declarations ;  they  are  only  evidence  when  they  form  part  of  the 
contract  entered  into  by  the  agent  on  the  behalf  of  his  principal, 
and  in  that  single  case  they  become  admissible.  The  declarations 
of  an  agent  at  a  diflEerent  time  have  been  decided  not  to  be  evi- 
dence ;  indeed,  the  cases  on  this  subject  draw  the  distinction  be- 
tween the  declarations  of  an  agent  accompanying  the  making  of, 
and  therefore  forming  a  part  of  the  contract,  and  those  made  either 
at  a  subsequent  or  antecedent  period." 

This  is  now  the  well-established  doctrine,  and  its  application  to 
other  acts  of  an  agent  besides  that  of  making  contracts  is  equally 
well  settled.  "  Tne  declarations  of  an  agent  are  received,  not  as 
admissions,  but  as  a  part  of  the  res  eestse.""  Haven  v.  Brown,  7 
Me.,  425 ;  Eogers  v.  McCune,  19  Mo.,  657.  Only  declarations, 
therefore,  made  by  the  agent  while  transacting  business  within  the 
scope  of  his  agency,  and  thus  only  because  a  part  of  the  res  gestje, 
are  admissible.  Tha  doctrine  is  very  clearly  stated  in  the  last  above 
cited  case  as  follows :  "  It  is  true  that  where  the  acts  of  the  agent 
will  bind  the  principal,  then,  his  declarations,  representations  and 
admissions  respecting  the  subject-matter  will  also  bind  him  if  made 
at  the  same  time,  and  constituting  a  part  of  the  res  gestse.  Thev 
are  of  the  nature  of  original  evidence,  and  not  of  hearsay ;  the 
representation,  or  statement,  in  such  case,  being  the  ultimate  face 
to  be  proved,  and  not  an  admission  of  some  other  fact. 

The  party's  own  admission,  whenever  made,  may  be  given  in 
evidence  against  him,  but  the  admission  or  declaration  of  his  agent 
binds  him  only  when  it  is  made  during  the  continuance  of  his 
agency  in  regard  to  a  transaction  then  depending  et  dum  fervet 
opus.  It  is  because  it  is  a  verbal  act,  and  part  of  the  res  ffestae, 
that  it  is  admissible  at  all.  It  is  to  be  admitted  that  the  rme  ad- 
mitting the  declarations  of  the  agent  is  founded  on  the  legal 
identity  of  the  agent  and  the  principal,  and  the  declaration  of  the 
agent,  to  be  admissible,  must  be  a  part  of  the  res  gestse."  Greenlf. 
on  Ev.  (Redf .  Ed.),  sees.  113, 114 ;  Story  on  Agency,  sees.  134-157 ; 
Griffin  V.  R.  R.  Co.,  26  Ga.,  Ill ;  Robinson  v.  R.  R.  Co.,  7  Gray, 
92;  Moore  v,  Meacham,  10  N.  Y.,  207. 

These  well-established  principles  usually  constitute  an  nn- 
errinff  guide  in  determing  whether  or  not  declarations  of  an  agent 
are  admissible  as  evidence  against  his  principal ;  but  the  case  at  bar 
presents  a  peculiar  phrase,  distinguishing  it  from  the  great  mass  of 
adjudicatea  cases  on  the  subject,  and  as  the  precise  question  has 
not  often  been  passed  upon,  it  remains  to  be  considered  whether 
the  principle  above  announced  determines  it.     The  declaration  of 
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tlie  road  master  was  not  made  at  the  time  of  the  disaster  to  the 
plaintiff,  and  has  no  connection  whatever  with  it  in  the  chain  of 
causation.  The  question  was  whether  the  company  had  knowledge 
of  the  incompetency  of  Dawson,  and  while  knowledge  on  that  sub- 
ject possessed  by  Goodwin,  the  road  master,  was  knowledge  of  the 
company,  the  lact  that  Goodwin  had  such  knowledge  must  be 
proved  against  the  defendant,  as  any  other  fact  by  the  testimony 
of  witnesses  and  not  by  the  declarations  of  third  parties,  and  so  far 
as  proof  of  that  fact  is  concerned,  his  declarations,  except  aa  a  part 
of  the  res  gestae,  stand  upon  the  same  footing  as  declarations  made 
])y  other  persons.  The  ultimate  fact  to  be  proved  was  that  the 
company  nad  knowledge  of  Dawson's  incapacity  at  the  time  the 
accident  occurred. 

If  Goodwin  under  the  same  circumstances,  and  at  the  same  time, 
liad  declared  that  the  company  had  that  knowledge,  no  one  would 
contend  for  the  admissibility  of  that  declaration,  yet  it  is  urged 
that  a  declaration  by  him  of  a  fact,  which  the  law  declares  to  be 
the  ultimate  fact  (tne  knowledge  of  the  company),  is  competent 
evidence.  He  might  be  introduced  as  a  witness  to  testify  of  his 
knowledge,  or  others  might  be  called  to  prove  that  he  was  told 
before  plaintiff  was  injured  of  Dawson's  incapacity,  or  that  he  was 
cognizant  of  acts  of  Dawson's  showing  that  incompetency,  but  his 
declarations  that  he  knew  it  is  but  hearsay  as  against  the  company, 
no  more  admissible  because  he  was  still  in  the  employ  of  the  com- 
pany, than  if  that  employment  had  ceased  when  the  declaration  was 
made.  If  admissible  on  the  ground  that  the  best  evidence  that 
one  knows  a  fact  is  his  own  statement  on  the  subject,  the  reason 
would  equally  apply  to  a  statement  made  after  as  before  the  em- 
ployment ceases. 

Where  such  evidence  in  a  suit  between  A  and  B  becomes 
material,  to  show  that  C  had  knowledge  of  a  given  fact,  would 
evidence  of  C's  declarations  that  he  did  or  did  not  know  it  be 
admissible?  We  apprehend  not.  If  admissible,  C  might  be  in 
the  court  room  under  no  disability  as  a  witness,  and  the  party  could, 
without  calling  him,  prove  his  declarations  as  against  his  advci'saiy. 
Thq  case  at  bar  is  distinguishable  from  Morse  v.  Conn.  E.  K.,  6 
Gray,  450,  and  the  other  cases  of  that  class  cited  by  respondent's 
counsel,  in  that,  in  those  cases,  the  declarations  of  the  agents  were 
made  in  relation  to  specific  transactioms  within  the  scope  of  their 
agency  not  yet  completed. 

Without  attempting  by  further  argument  to  show  that  the  case 
falls  within  and  is  governed  by  the  principle  above  announced, 
we  shall  merely  refer  to  adjudged  cases  in  which  it  has  been  so 
held :  Eogers  v.  McCune,  19  Mo.,  558,  was  an  action  by  the  owner 
of  the  steamboat  Archer  against  McCune,  part  owner  of  a  steamer 
Die  Vernon,  for  damages  for  the  sinking  of  the  Archer  bj^  a  col- 
lision with  the  Die  Vernon.     On  the  trial,  evidence  was  offered  of 
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a  statement  made  by  the  captain  of  the  Archer  immediately  after 
N  the  collision,  that  it  was  entirely  owing  to  the  foul  condition  of 
the  Archer's  bell.  The  evidence  was  excluded,  and  Judge  Scott, 
delivering  the  opinion  of  the  court,  said  on  that  subject :  "  There 
was  no  error  in  excluding  the  declarations  of  the  captain  of  the 
Archer  as  to  the  cause  of  the  collision.  He  was  no  pai-ty  to  the 
suit,  nor  owner  of  the  boat.  His  declarations  could  not  be  regarded 
as  a  part  of  the  res  gestae.  They  were  not  made  until  after  the 
transaction  was  past. 

The  admission  or  declaration  of  the  agent  binds  the  principal 
only  when  it  is  made  during  the  continuance  of  his  agency  in 
regard  to  a  transaction  then  depending.  It  is  admissible  because 
it  IS  a  verbal  act  and  part  of  the  res  gestae — what  the  captain  said 
after  the  collision  had  taken  place,  was  a  recital  of  the  cause  of  it, 
and  was  no  part  of  the  transaction  whilst  it  was  passing."  Berry 
V,  Burlington,  etc.,  R.  R.  Co.,  47  la.,  549,  is  directly  in  point.  The 
question  was  whether  the  company  had  knowledge  that  a  certain 
car  was  out  of  repair,  and  to  prove  it,  the  declarations  of  Sherman, 
one  of  the  assistants  of  the  foreman  of  the  repair  department,  made 
ten  minutes  after  the  plaintiff  was  injured,  m  consequence  of  the 
bad  condition  of  the  car,  "  that  he  knew  that  the  car  was  in  bad 
condition"  was  admitted  by  the  trial  court,  and  the  Supreme  Court 
held  it  error,  at  the  same  time  holding  that  Sherman  was  "  such 
an  agent  of  the  defendant  that  his  declarations  in  the  line  of  his 
duty  and  in  relation  to  matters  under  his  supervision,  if  made  at 
the  proper  time,  would  be  admissible  as  evidence  against  the  de- 
fendant. 

To  the  same  effect  is  Virginia,  etc.,  R  .R.  Co.  v.  Sayers,  decided  by 
the  Court  of  Appeals  of  Virginia,  and  reported  in  the  15  Ameri- 
can Law  Register,  297  (N.  S.),  and  Huntmgton,  etc.,  R.  R.  Co.  ^^ 
Decker,  82  x^enn.  St.,  123.  In  this  latter  case  tlie  declaration 
offered  was  made  by  the  superintendent  of  the  road  who  had  the 
entire  control  and  management  of  the  road,  its  hands,  machinery, 
etc.,  and  had  employed  the  conductor  of  the  local  freight,  through 
whose  negligence,  it  was  alleged,  plaintiff's  husband  was  killed. 

The  declaration  was  made  the  day  after  the  accident,  and  was 
to  the  effect  that  Bowser,  the  freight  conductor,  disobeyed  orders, 
and  it  was  held  inadmissible.  Chapman  v,  Erie  R.  R.  Co.,  55  N.  Y., 
583,  unless  very  carefully  read,  might  be  cited  to  support  the  con- 
trary view,  but  on  a  critical  examination  it  was  founa  in  harmony 
with  the  Iowa  and  Pennsylvania  cases  on  the  question  under  con- 
sideration. The  question  was  whether  Fisk,  the  defendant's  general 
superintendent,  knew  that  Allison,  a  conductor,  was  in  the  habit 
of  drinking.  Evidence  was  introduced  of  his  habits,  and  of  facts 
tending  to  show  that  Fisk  was  aware  of  his  habits  before  the  acci- 
dent, and  a  witness  was  permitted  to  testity  that  on  one  occasion 
prior  to  the  accident  he  had  a  conversation  with  Fisk  in  reference 
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to  -Alison's  drinking,  and  that  Fisk  said :  "  Allison  will  have  to 
quit  this,"  meaning  nis  drinking.  Chief  Justice  Church,  deliver- 
ing the  opinion  oi  the  court,  observed:  "It  is  objected  that  the 
declaration  of  Fisk,  above  referred  to,  was  inadmissible,  and  its 
admission  is  claimed  to  be  eri'or.  As  evidence  of  the  habit  of 
drinking  it  was  not  admissible  within  the  general  rule,  that  the 
declarations  of  an  agent  will  not  bind  the  principal,  unless  made  at 
the  time  of  doing  some  act  within  the  scope  of  his  agency,  and 
which,  in  fact,  constitutes  a  part  of  the  act  itself.  But  we  think 
this  evidence  was  competent  to  prove  notice  to  Fisk.  Other  evi- 
dence was  produced  that  Allison  was  in  the  habit  of  drinking  to 
excess,  ana  the  remark,  if  it  had  reference  to  such  habits,  was 
pertinent  to  establish  that  he  knew  it.  It  would  be  competent  to 
prove  that  a  third  person  told  him  of  it,  and  it  is  more  satisfactory 
to  establish  the  fact  that  he  admitted  such  knowledge  at  the  time. 
It  is  evidence  of  a  material  fact.  "  An  admission  afterwards  that 
he  had  known  the  fact  would  stand  upon  a  different  footing." 
Without  approving  the  doctrine  announced  by  the  court,  on  3ie 
precise  question  before  it,  the  last  sentence,  as  regards  the  question 
we  are  considering,  recognizes  the  true  doctrine  as  we  understand 
it.  It  will  be  observed  that  in  most  of  the  cases  cited  as  sustaining 
the  view  advanced  in  this  opinion,  the  agent  whose  declarations 
jrere  offered  was  a  vice-principal,  an  alter  ego,  and  yet  no  case  has 
been  found  which  holds  such  a  one  for  all  purposes  to  represent  the 
principal  in  such  a  sense  as  to  admit  as  evidence  against  the  princi- 
pal, every  statement  or  declaration  made  by  him,  with  respect  to 
the  principal  business. 

Tne  conclusion  we  have  reached  is,  that  the  court  erred  in  ad- 
mitting the  evidence  complained  of,  and  the  judgment  for  this 
reason  must  be  and  is  reversed  and  the  cause  remanded,  and  as 
there  probably  will  be  another  trial  of  the  cause,  we  will  add  that 
this  incompetency  of  Dawson  must  be  shown,  and  that  the  injury  to 
the  plaintiff  was  occasioned  by  that  incompetency  or  other  cause 
specifically  alleged  in  the  petition,  and  not  by  some  other  cause 
and  proof  of  Dawson's  incompetency,  and  that  such  incompetency 
occasioned  the  injury  must  be  supplemented  with  proof  that  the 
defendant  had  knowledge  of  his  incompetency  before  the  accident 
occurred,  and  for  this  purpose  proof  that  Goodwin  had  such  Imowl- 
edge  is  sufficient.    All  concur. 

See  note  p.  108. 
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C0WLE8 
V. 

Richmond,  etc.,  R.  R.  Co. 

(Advance  ea»e.    North  OaroUna,) 

While  an  employee  is  presumed  on  entering  service  to  assume  all  risks  ma- 
terially incident  thereto,  yet  no  such  presumption  arises  as  to  such  risks 
as  those  which  grow  out  of  the  possible  negligence  of  one  who,  while  a 
servant  to  a  common  master,  stands,  as  to  such  employee,  in  the  light  of 
a  superior,  whose  commands  and  directions  he  is  bound  to  obey. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
J.  S.  Henderson,  for  the  plaintiff: 

A  railroad  company  is  bound  to  provide  suitable  and  safe  loco- 
motives, machinery,  etc.,  and  an  employee  injured  in  consequence 
of  defects  in  these,  without  fault  on  his  part,  can  recover  damages* 
Wait's  Actions  and  Def.,  vol.  5,  p.  328,  §  20,  and  cases  there  cited. 
C.  &  N.  W.  R.  R.  Co.  V.  Ward,  61  lU.,  130 ;  Hough  v.  Ry.  Co., 
100  TJ.  S.  (10  Otto),  213. 

Railroad  companies  are  bound  to  use  the  best  cars,  and  are 
equally  liable  for  defects  in  the  cars  they  use,  whether  the  absolute 
owners  of  them  or  not.  It  is  their  duty  to  adopt  improvement* 
adapted  to  insure  safety,  and  to  discard  insecure  cars  and  machin- 
ery. St.  L.  &  C.  Ry.  Co.  V.  Valirius,  56  Ind.,  511 ;  Cooper  v.  C. 
R.  R.  Co.  of  Iowa,  44  Iowa,  134. 

Where  injuries  to  servants  happen  by  reason  of  improper  and 
defective  machinery  and  appliances  used  in  the  prosecution  of 
their  work,  the  employer  is  liable,  if  he  knew  or  might  have 
known,  by  the  exercise  of  reasonable  care,  that  the  apparatus  was 
unsafe.  Gibson  v.  P.  R.  R.  Co.,  46  Mo.,  163 ;  Thompson,  Neg.^ 
vol.  2,  p.  944 ;  Greenleaf  v.  C.  I.  R.  R.  Co.,  29  Iowa,  14 ;  C.  & 
C.  R.  R.  Co.  V.  Taylor,  69  111.,  461.  See  also  Hardy  v.  C.  C.  Ry. 
Co.  76  N.  C,  5 ;  Dobbin  v.  R.  &  D.  R.  R.  Co.,  81  N.  C,  446 ;. 
Johnson  v.  R.  &  D.  R.  R.  Co.,  453. 

The  master  is  liable,  if  his  own  negligence  or  want  of  care  pro- 
duces the  injuiy,  and  this  maybe  maniiested  by  furnishing  improper 
or  unsafe  machinery,  implements,  facilities  or  materials  for  use  of 
the  servant 

Flike  V.  B.  &  A.  R.  R.  Co.,  53  N.  T.,  549.  (See  also  25  K  T.,. 
662,  and  39  N.  T.,  468). 

J.  M.  McCorkle,  for  the  defendant. 

RuFFiN,  J.,  delivered  the  opinion  of  the  court : 

The  plaintiff  alleges  that  he  was  a  brakeman  on  the  defendant's 
road,  and  that  he  was  injured  by  having  his  foot  and  ankle  crushed 
while  in  its  service  by  reason  oi  its  negligence. 

On  the  trial  he  testified  that  he  was  under  the  immediate  direc- 
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tion  and  orders  of  one  Garrison,  who  was  the  engineer  and  con- 
ductor of  defendant's  freight  train,  and,  on  the  occasion  of  the- 
injuries  received,  was  ordered  b}'  him  to  go  upon  a  certain  car  and 
apply  the  brakes,  so  as  to  prevent  a  clash  between  that  car  and 
another.  That  he  went  upon  the  car,  and  while  executing  the 
order  given  him,  was  injured  in  the  manner  complained  of,  by  a 
collision  of  the  two  cars,  which  collision  resulted  from  the  fact  tnat 
the  cars  were  so  constructed  that  their  "  bumpers"  did  not  corre- 
spond or  fit  to  one  another  as  they  should  have  done,  in  order  to 
prevent  the  two  cars  coming  into  close  contact,  which  defect  was 
unknown  to  the  plaintiff,  and,  but  for  which,  he  would  not  have 
been  injured. 

The  defendant's  counsel  asked  the  judge  to  instruct  the  jury 
that,  if  they  believed  that  plaintiff  was  injured  in  consequence  of 
the  negligence  and  unskilfulness  of  the  engineer.  Garrison,  then  he 
could  not  recover ;  which  his  honor  declined  to  do ;  but  told  them 
that  the  plaintiff  did  not  complain  that  his  injuries  resulted  from 
the  negligence  or  unskilfulness  of  the  engineer ;  that  the  point  for 
them  to  consider  was,  .whether  plaintiff  was  injured  by  reason  of 
the  defendant's  negligence,  and  without  default  on  his  own  part ; 
tliat  it  was  defendant  s  duty  to  furnish  safe  cars,  supplied  with  the 
necessary  machinery  and  appliances  to  render  them  secure ;  and,  if 
the  jury  believed  that  it  had  failed  in  this,  and  thereby  the  plaintiff 
had  been  injured  without  any  neglect  or  want  of  skill  on  his  part, 
then  they  should  find  the  issues  submitted  in  favor  of  the  plaintiff 
without  regard  to  the  conduct  of  the  engineer ;  but  if  they  should 
Ijelieve  that  the  defendant  had  furnished  safely  constructed  and 
appointed  cars,  or  that  the  plaintiff  had  contributed  by  negligence 
to  his  own  injury,  then  they  should  find  for  the  dfefendant,  to 
which  the  defendant  excepted. 

The  only  issue  submitted  to  the  jury,  was :  Did  the  plaintiff, 
while  in  defendant's  employment,  receive  the  injuries  complained 
of,  by  reason  of  the  defendant's  company  having  carelessly  and 
negligently  provided  and  used  unsafe  and  defective  cars  or  "  bump- 
ers,"' and  without  the  fault  of  the  plaintiff  ?  To  which  the  jury 
responded  m  the  affirmative. 

The  defendant's  exception,  as  argued  before  us,  does  not  go  to 
any  portion  of  his  honor's  charge  as  given,  but  only  to  his  refusal 
to  give  that  specially  asked  for ;  ana  the  purpose  of  counsel  in 
making  the  request  is  admitted  to  have  been  to  bring  the  case 
within  the  rule  so  much  discussed  of  late  by  elementary  writers, 
and  BO  often,  and,  in  some  instances,  so  variously  announced  by  the 
courts,  which  declares  that  a  servant  who  has  sustained  injuries  by 
reason  of  the  negligence  of  a  fellow-servant  in  the  same  employment,. 
can  not  maintam  an  action  against  the  master,  provided  the  latter 
has  used  due  care  in  the  selection  of  such  fellow-servant.  He  should 
have  been  careful,  then,  to  see  that  more  evidence  was  put  into  the 
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case  than  is  found  there,  going  to  show  the  respective  duties,  pow« 
-ers,  and  conduct  of  the  two  servants,  and  especially  their  relation 
to  each  other ;  whether  they  were  strictly  fellow-servants  occupy- 
ing the  same  level,  or  whetner  the  engineer  was  a  superior  whoee 
commands  the  plaintiff  was  bound  to  .obey ;  for  in  making  an  ap- 
plication of  the  rule,  a  knowledge  of  all  tnese  makes  it  absolutely 
necessary. 

In  entering  the  service  of  the  defendant,  the  plaintiff  might  be, 
and  is  presumed  to  understand  and  take  upon  nimself  every  risk 
materially  pertaining  to  such  service,  and,  amongst  others,  that 
whicli  may  proceed  from  the  possible  carelessness  of  such  fellow- 
servants,  as  he  must  know,  from  the  very  nature  of  the  employ- 
ment, he  may  be  required  to  associate  witn  in  the  performance  of 
his  duties,  feut  no  such  presumption  is,  or  should  be  raised  of  his 
willingness  to  assume  the  risks  growing  out  of  the  possible  negli- 
gence of  one,  who,  while  a  servant  to  their  common  master,  stands 
to  himself  in  the  light  of  a  superior  whose  commands  and  direc- 
tions he  is  bound  to  obey ;  for  so  to  hold  in  the  case  of  a  corpora- 
tion, like  this  defendant,  which  can  only  operate  through  its  agents 
and  employees,  would  be  to  absolve  it  from  all  responsibility  to 
those  in  its  employment.  If  then  we  may  infer  from  the  meagre 
statement  of  the  evidence  given  in  this  case,  that  the  defendant's 
engineer  stood  to  the  plaintiff  as  one  in  authority,  his  case  would 
be  withdrawn  from  the  operation  of  the  rule ;  and  on  the  other 
hand,  if  it  should  be  said  that  the  evidence,  as  stated,  is  not  suffi- 
cient to  establish  the  superior  authority  of  the  engineer,  we  cannot 
see  that  the  defendant's  condition  is  at  all  improved.  The  verdict 
of  the  jury  acquits  the  plaintiff  of  all  blame,  and  convicts  the  de- 
fendant of  negligence,  and  the  burden  of  showing  an  error  rests 
upon  the  defendant  who  takes  the  appeal ;  every  presumption  must 
be  made  in  favor  of  a  verdict,  and,  as  said  in  the  case  of  Honeyent 
^.  Angel,  4  Dev.  &  Bat.,  306,  it  is  deemed  to  be  right,  unless  the 
record  sets  out  so  much  of  the  proceedings  at  the  trial  below  as 
will  show  affinnatively  that  there  was  an  error  committed. 

If,  therefore,  any  other  facts  than  those  set  out  in  the  record 
are  needed  to  support  the  plaintiff's  claim  against  the  defendant, 
we  are  bound  to  assume  tnat  they  were  proved  on  the  trial ;  and 
the  same  principle  applies  with  equal  force  to  the  judge's  charge; 
we  must  suppose  it  to  be  correct,  until  so  much  is  developed  in  the 
case  as  to  show  that  it  was  certainly  erroneous.  But  we  do  not 
care  to  place  our  decision  upon  any  such  restricted  grounds  as 
this  ;  for  we  do  not  hesitate  to  say  that  upon  the  facts  as  stated  in 
the  record,  and  supposing  them  to  constitute  the  whole  case,  we 
are  of  the  opinion  that  his  honor's  charge  was  correct,  and  the  ver- 
dict of  the  jury  a  rightful  one. 

Every  person  who  admits  another  into  his  employment,  whereby 
he  constitutes  him  his  servant,  is  bound  to  furnish  and  maintain 
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{^cn  instruments  as  are  suitable  to  his  work,  and  may  be  used 
with  safety  by  the  person  employed.     The  law,  by  an  implication 
of  its  own,  makes  such  a  stipulation  a  part  of  every  contract  for 
service,  and  in  proportion  as  the  employment  is  hazardous,  so  is  the 
rigid  enforcement  of  the  mastcr^s  duty  [imperative.]    Nor  is  there 
any  injustice  to  the  master  in  this.    He  can,  if  diligent  and  pni- 
dent,  procure  such  implements  as  are  fit  for  the  servant's  use,  and, 
by  a  reasonable  oversight,  he  can  keep  them  so :  while  the  servant 
is,  most  generally,  without  the  ability  or  opportunity  to  detect  or  to 
remedy  their  defects.     It  follows,  then,  that  whenever  a  servant, 
whose  own  conduct  has  been  blameless,  sustains  an  injury  by  rea< 
son  of  defects  in  an  implement  put  into  his  hands  by  the  master  or 
his  agents,  to  be  used  m  the  prosecution  of  his  work,  a  responsi- 
bilitv  must  attach  to  the  master.     It  is  true,  he  may  free  himself 
of  this  responsibility  to  his  servant,  by  showing  that  he  has  been 
at  all  times  diligent  and  circumspect,  as  well  in  the  choice  of  his 
associates  as  in  the  selection  and  preservation  of  the  implements 
to  be  used  by  him,  or,  as  in  Crutchfield's  case,  reported  in  78th  N. 
C,  300,  he  may  show  that  his  servant,  after  having  a  knowledge  of 
defects  in  the  machinery  given  him  to  work  with,  continued  its 
use,  without  giving  notice,  so  that  they  might  be  remedied ;  or 
again,  as  said  by  the  present  chief  justice  in  the  case  of  Johnson  v. 
liailroad  Co.,  81  N.  C,  454 ;  he  may  show  that,  notwithstanding 
tlie  existence  of  the  defects  in  the  machinery,  no  injury  would  have 
happened  but  for  the  negligence  of  the  servant  himself.     But  it 
is  not  sufficient  for  him  to  show,  as  this  defendant  has  undertaken 
to  do,  that  his  servant's  hurt  may  have  proceeded  from  some  one 
of  these  various  excusing  causes.     He  must  show  that  it  did  do  so. 
The  duty  of  a  master  to  his  servant,  and  the  responsibility  grow- 
ing out  of  it,  have  very  recently  been  discussed  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Hough  v.  Railway  Com- 
pany, 100  XJ.  8.,  213,  and  again,  by  the  Supreme  Court  of  Missouri, 
in  the  case  of  Gib«)n  v.  racific  Railway  Company,  46  Mo.,  163, 
and  this  last  case  has  been  treated  by  Thompson  in  his  book  on 
'*  Xegligence,"  as  a  leading  one  on  those  subjects ;  and  we  think 
that  our  conclusions  in  this  case  are  in  accord  with  the  principles 
enunciated  in  those  cases.     We,  therefore,  hold  that  there  was  no 
error  in  the  judgment  of  the  court  below,  and  that  the  same  must 
be  affirmed.    ISo  error.    Affirmed. 

See  note  p.  108. 
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FrroHBUBG  Bailboad  Company. 

(129  Massachusetts  EeportSf  268.     Sept.  16,  1880.) 

'The  rule  of  law,  that  a  servant  cannot  maintain  an  action  against  his  master 
for  an  injury  caused  by  the  fault  or  negligence  of  a  fellow-servant,  is  not 
confined  to  the  case  of  two  servants  working  in  company,  or  having 
opportunity  to  control  or  influence  the  conduct  of  each  other,  but 
extends  to  every  case  in  which  the  two,  deriving  their  authority  and 
their  compensation  from  the  same  source,  are  engaged  in  the  same  busi- 
ness, though  in  different  departments  of  duty ;  and  it  makes  no  differ- 
ence that  the  servant  whose  negligence  causes  the  injury  is  a  submanager 
or  foreman,  of  higher  grade  or  greater  authority  than  the  plaintiff. 

If  a  master  uses  reasonable  care  in  employing  suitable  servants,  in  supplying 
and  keeping  in  repair  suitable  structures  and  engines,  and  in  ^ving 
proper  directions  and  taking  due  precautions  as  to  their  use,  he  is  not 
responsible  to  one  servant  for  the  negligence  of  another  in  the  man- 
agement and  use  of  such  structures  and  engines  in  carrying  on  the  mas- 
ter's work. 

A  railroad  corporation  is  not  liable  to  a  brakeman  on  one  of  its  trains  for 
injuries  suffered  from  the  negligent  setting  up  and  use  of  a  derrick  by 
workmen  employed  in  widening  its  railroad. 

A  master,  whether  a  natural  person  or  a  corporation,  is  bound  to  use  reason- 
able care  in  selecting  his  servants,  and  in  keeping  the  engines  with 
which,  and  the  buildings,  places  and  structures  in,  upon  or  over  which, 
his  business  is  carried  on,  in  a  fit  and  safe  condition,  and  is  liable  to  any 
of  his  servants  for  injuries  suffered  by  them  by  reason  of  his  negligence 
in  this  respect. 

If  a  railroad  corporation  suffers  a  derrick,  not  actually  in  use  for  the  pur- 
poses of  its  business,  to  remain  for  an  unreasonable  length  of  time,  on 
land  within  its  control,  in  such  a  position  by  the  side  of  its  track  as  to 
be  in  danger  of  being  thrown  down  by  ordinary  natural  causes  so  as  to 
interfere  with  the  safe  passage  of  its  trains,  the  corporation  is  liable  to 
a  brakeman  for  injuries  resulting  from  its  own  neglect  in  not  removing 
the  derrick,  or  in  not  guarding  against  the  danger  of  allowing  it  to 
remain,  even  if  it  was  put  up  by  other  servants  of  the  corporation,  and 
independently  of  the  question  of  their  negligence. 

Tort  for  personal  injuries  sustained  by  the  plaintiff  while  in  the 
•employ  of  tlie  defendant  corporation  as  a  brakeman. 

At  the  trial  in  the  Superior  Court  at  November  term,  1877, 
before  Wilkinson,  J.,  the  plaintiff  offered  to  prove  the  following 
facts : 

Prior  to  June,  1876,  a  public  street  in  Fitchburg  had  crossed  the 
defendant's  railroad  by  a  bridge  resting  on  stone  abutments,  the 
railroad  at  that  point  passing  through  a  deep  cut.  In  June,  1876, 
upon  the  petition  of  the  defendant  and  others,  the  city  council  of 
Fitchburg  discontinued  a  part  of  this  street,  including  the  part, 
which  crossed  the  railroad,  and  also  laid  out  and  extended  another 

?>ublic  street  on  the  southerly  side  of  the  railroad  as  a  substitute 
or  the  discontinued  portion  of  the  old  street.     This  action  of  the 
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city  councsil  was  taken  upon  an  agreement  with  the  defendant,  that 
the  latter  would  do  all  the  necessary  work  in  constructing  the 
extended  street,  and  effecting  the  discontinuance  of  the  old  street, 
and  would  pay  all  damages  caused  by  the  extending  and  discon- 
tinuance. In  pursuance  of  this  agreement,  the  defendant  employed 
workmen,  and  proceeded  to  execute  the  work,  some  of  which  was 
within  and  some  without  the  located  limits  of  the  railroad.  The 
object  of  the  defendant  was  to  widen  its  railroad  at  and  near  tlie 
crossing,  and  to  lay  additional  tracks. 

At  the  time  of  the  plaintiflE's  injury  the  defendant  was  engaged 
in  widening  its  railroad  at  a  point  where  it  was  crossed  by  the  old 
street  in  Fitchburg,  for  the  purpose  of  laying  additional  tracks. 
In  the  execution  of  the  work,  the  defendant's  workmen  had  occa- 
sion to  use  a  derrick  owned  and  furnished  to  them  by  the  defend- 
ant, for  the  purpose  of  removing  the  abutments  of  the  bridge,  and 
for  building  a  supporting  wall  to  the  newly  extended  street,  and 
for  building  other  walls  partly  within  and  partly  without  the  locar 
ted  limits  of  the  railroad.  At  the  time  of  the  injury,  a  portion  of 
the  abutments  of  the  bridge  had  been  removed,  leaving  the  bank, 
consisting  of  earth  and  stones,  on  the  north  side  of  the  track,  and 
in  plain  view  thereof,  overhanging  and  projecting,  and  of  a  height 
of  about  seventeen  feet.  SeverS  days  before  the  accident,  the 
workmen,  in  pursuance  of  the  work,  had  set  up  the  derrick  on  the 
north  side  of  the  track  about  on  a  level  therewith,  within  four  or 
five  feet  of  the  overhanging  bank  and  within  the  located  limits  of 
the  railroad.  One  guy  was  stretched  across  the  track  to  the  south 
side  and  there  fastened,  being  of  sufficient  height  when  the 
derrick  was  upright  to  clear  the  passing  trains.  The  other  guys 
were  fastened  on  the  north  side.  The  derrick  was  carelessly  and 
negligently  set  up,  the  ffuys  not  being  taut,  and  it  was  placed  dan- 
gerously near  the  overhanging  bank.  The  plaintiflE  did  not  con- 
tend that  the  derrick  was  not  suitable  for  the  work  for  which  it* 
was  designed. 

The  day  before  the  injury  was  warm,  and  the  bank  thawed,  and 
it  was  obvious  to  any  one  who  looked  at  it  that  a  large  mass  of  the 
bank  was  loosened,  and  liable  to  fall  upon  the  derrick.  The  der- 
rick had  remained  in  the  manner  and  position  above  described  for 
a  fortnight  or  more,  and  for  ten  days  at  least  before  the  injury  had 
not  been  used.  The  weather  had  been  alternately  thawing  and 
freezing  during  that  time.  On  December  15,  1876,  a  short  time 
before  the  train  on  which  the  plaintiff  was  at  work  came  along,  a 
great  mass  of  the  bank  broke  ofi  and  fell  on  to  the  derrick,  break- 
ing it  and  knocking  it  down,  and  bringing  the  guy  stretching 
across  the  railroad  down  in  such  a  position  that,  when  the  train 
came  along,  it  tore  off  the  smoke-stack  of  the  engine  and  swept 
over  the  tops  of  the  cars,  striking  the  plaintiff  and  causing  the 
injury  complained  of. 
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The  defendant  employed  a  road  master,  who  had  chai^  of  that 
portion  and  other  portions  of  the  railroad,  and  the  general  charge 
and  supervision  of  the  repairs  and  maintenance  of  the  road  bed 
and  tracks ;  but  he  had  no  charge  of  the  work  of  altering  this 
street,  or  removing  these  stone  abutments,  or  digging  for  the  addi- 
tional tracks,  and  the  men  who  were  doing  that  work  were  not 
under  his  control.  Within  ten  days  before  the  injury,  he  pa&sed 
over  the  railroad  freauently,  and  knew  or  had  reasonable  cause  to 
know  the  situation  oi  the  bank  and  derrick. 

The  defendant  contended  that,  if  these  facts  were  proved,  there 
was  no  evidence  of  negligence  on  its  part ;  and  that  the  negligence, 
if  any,  was  that  of  fellow-servants  oi  the  plaintiff.     The  judge  re- 

Sorted  the  case,  by  consent  of  the  parties,  before  verdict,  for  the 
etermination  of  tliis  court.  If,  upon  the  above  offer  of  proof,  the 
plaintiff  was  entitled  to  go  to  the  jury,  the  case  was  to  stand  for 
trial ;  otherwise,  judgment  was  to  be  entered  for  the  defendant 

F.  P.  Goulding,  for  the  plaintiff : 

The  case  is  within  the  principle  that  requires  the  employer  to 
use  due  precaution  to  supply  such  machinery,  apparatus,  tools,  ap- 
pliances and  all  instrumentalities  as  are  suitable  and  proper  for  the 
prosecution  of  the  business  his  servants  are  engaged  in.  This  duty 
he  cannot  escape  by  employing  agents  to  perform  it.  Ford  u. 
Fitchburg  R  R  Co.,  110  Mass.,  240,  260 ;  Snow  v.  HousatonicB. 
K.  Co.,  8  Allen,  441 ;  Oilman  v.  Eastern  R.  R  Co.,  13  Allen,  433 ; 
Coombs  V,  New  Bedford  Cordage  Co.,  102  Mass.,  572 ;  Huddleston 
V.  Lowell  Mach.  Shop,  106  Mass.,  282. 

G.  A.  Torrey  (T.  K.  Ware  with  him),  for  the  defendant : 

It  is  evident  tnat  the  plaintiff  and  the  workmen  in  charge  of 
the  derrick  were  fellow-servants.  Farwell  v,  Boston,  etc.,  K.  R 
Co.,  4  Met.,  49 ;  Gilshannon  ^^  Stony  Brook  R.  R  Co.,  10  Cush., 
228 ;  Albro  v.  Agawam  Canal  Co.,  6  Cush.,  75 ;  Seaver  v.  B.  & 
M.  R  R.  Co.,  14  Gray,  466 ;  Gilman  v.  Eastern  R.  R.  Co.,  10 
Allen,  233 ;  Ladd  v.  IS.  B.  R  R  Co.,  119  Mass.,  412;  Zeiglerf. 
Day,  123  Mass.,  152  ;  Hall  v,  Johnson,  3  H.  &  C,  589 ;  Morgan  f. 
Vale  of  Neath  Ry.  Co.,  5  B.  &  S.,  736 ;  (s.  c.)  L.  R.,  1  Q.  B.,  149; 
T^vell  V,  Howell,  1  C.  P.  D.,  161 ;  Slattery  v.  Toledo,  etc.,  R  R 
Co.,  23  Ind.,  81 ;  Chicago  &  Alton  R.  R.  Co.,  v.  Mui-phy,  53  Dl., 
336 ;  Wonder  v.  B.  &  O.  R.  R  Co.,  32  Md.,  411 ;  Whaalan  v. 
Mad  River  R  R  Co.,  8  Ohio,  249. 

The  case  at  bar  presents  the  careless  use  of  a  proper  instrument 
Hodgkins  v.  Eastern  R.  R.  Co.,  119  Mass.,  419  ;  Wood  v.  K.  Bed- 
ford Coal  Co.,  121  Mass.,  252 ;  Beaulieu  v.  Portland  Co.,  48  Me., 
291 ;  Allen  v.  New  Gas  Co.,  1  Ex.  D.,  251. 

But  even  if  this  were  a  defect  in  the  track,  ?t  had  not  existed  » 
suflScient  length  of  time  to  render  the  defendant  guilty  of  negli- 
gence.   Howd  V.  Miss.,  Central  R.  R.  Co.,  50  Miss.,  178. 
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The  injury  in  the  case  at  bar  resulted  entirely  from  the  careless- 
ness of  the  fellow-servants  of  the  plaintiflE,  presumably  competent 
for  their  work,  and  not  under  the  charge  of  any  direct  representa- 
tive of  the  corporation.  Seaver  v.  Boston  &  Maine  R.  R.,  Co.,  1^ 
Gray,  466 ;  Kelley  v.  Norcross,  121  Mass.,  508  ;  Colton  v.  Richards, 
123  Mass.,  484. 

A  single  act  of  carelessness  is  not  evidence  of  habitual  careless- 
ness, much  less  then  is  it  evidence  of  such  notorious  carelessness 
that  the  defendant  is  bound  to  have  known  it.  Baulec  v,  N.  Y., 
&  Harlem  R.  R.  Co.,  59  N.  T.,  356. 

Gray,  C.  J. — It  is  well  settled  in  this  Commonwealth,  and  in 
Great  Britain,  that  the  rule  of  law,  that  a  servant  cannot  maintain 
an  action  against  his  master  for  an  injury  caused  by  the  fault  or 
negligence  of  a  fellow-servant,  is  not  confined  to  the  case  of  two 
servants  working  in  company,  or  having  opportunity  to  control  or 
influence  the  conduct  of  eacn  other,  but  extends  to  every  case  in 
which  the  two,  deriving  their  authority  and  their  compensation 
from  the  same  source,  are  engaged  in  the  same  business,  tiiough  in 
different  departments  of  duty.  Farwell  v.  Boston  &  Worcester 
R  R.  4  Met.,  49 ;  Bartonshill  Coal  Co.  v,  Reid,  3  Macq.,  266 ; 
Morgan  v.  Vale  of  Neath  Ry.  5  B.  &  S.,  570,  736 ;  and  L.  R., 
1  Q.  B.,  149 ;  Wilson  v.  Merry,  L.  R.,  1  H.  L.  Sc,  326. 

In  Farwell  v.  Boston  &  Worcester  R.  R.,  which  has  long  been 
considered,  both  in  this  country  and  in  England,  the  leading  case 
npon  the  subject,  Chief  Justice  Shaw,  in  delivering  the  judgment 
01  the  court,  said :  "  The  general  rule,  resulting  from  considerations 
as  well  of  justice  as  of  policy,  is  that  he  who  engages  in  the  employ- 
ment of  another  for  the  performance  of  specihed  duties  and  ser- 
vices, for  compensation,  takes  upon  himself  the  natural  and  ordinary 
risks  and  perils  incident  to  the  performance  of  such  services,  and, 
in  1^1  presumption,  the  compensation  is  adjusted  accordingly. 
And  we  are  not  aware  of  any  principle  which  should  except  the 
perils  arising  from  the  carelessness  and  negligence  of  those  who 
are  in  the  same  employment.  These  are  periS  which  tlie  servant 
is  as  likely  to  know,  and  against  which  he  can  as  effectually  guard, 
as  the  master.  They  are  perils  incident  to  the  service,  and  which 
can  be  as  distinctly  foreseen  and  provided  for  in  the  rate  of  com- 
pensation as  any  others,"  4  Met.,  57.  "  The  master,  in  the  case 
supposed,  is  not  exempt  from  liability  because  the  servant  has 
better  means  of  providmg  for  his  safety  when  he  is  employed  in 
immediate  connection  witn  those  from  whose  negligence  he  might 
suffer ;  but  because  the  implied  contract  of  the  master  does  not 
extend  to  indemnify  the  servant  against  the  negligence  of  any  one 
but  himself ;  and  he  is  not  liable  in  tort,  as  for  the  negligence  of 
his  servant,  l)ecause  the  person  suffering  does  not  stand  towards 
him  in  the  relation  of  a  stranger,  but  is  one  whese  rights  are  regu- 
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lated  by  contract,  express  or  implied.  The  exemption  of  the 
master,  therefore,  from  liability  for  the  negligence  of  a  fellow- 
servant  does  not  depend  exclusively  upon  the  consideration  that 
the  servant  has  better  means  to  provide  for  his  own  safety,  but 
upon  other  grounds.  Hence  the  separation  of  the  employment 
into  different  departments  cannot  create  that  liability,  when  it  do«^ 
not  arise  from  express  or  implied  contract,  or  from  a  responsibility 
created  by  law  to  third  persons  and  strangers  for  the  negligence  uf 
a  servant."     4  Met.,  60,  61. 

In  that  case,  the  business  of  a  railroad  corporation,  within  the 
meaning  of  the  rule,  was  defined  to  be  "  to  construct  and  maintain 
a  railroad,  and  to  employ  their  trains  of  cars  to  carry  persons  and 
merchandise  for  hire ; "  4  Met.,  65  ;  and  it  was  held,  tnat  a  railroad 
corporation  was  not  liable  to  the  driver  of  the  locomotive  engine 
of  a  passenger  train  for  an  injury  sustained  in  consequence  of  the 
negligence  of  a  switchman  in  the  management  of  a  switch.  Upon 
the  same  principle,  it  has  been  held  by  tliis  court,  that  an  apprentice 
acting  as  fireman  of  a  locomotive  engine  is  a  fellow-servant  with 
those  employed  to  construct  switches  on  the  tracks  of  the  railroad; 
King  V.  Boston  &  Worcester  R.  R.,  9  Cush.,  112 ;  that  a  laborer 
employed  to  repair  the  road-bed^  or  a  carpenter  employed  to  repair 
bridges  and  fences  and  to  do  like  work  on,  the  line  of  the  railroad, 
is  a  lellow-servant  with  those  in  charge  of  the  train  by  which  he 
was  being  carried  to  his  place  of  labor ;  Gillshannon  v.  Stony 
Brook  JR.  R.,  10  Cusli.,  228 ;  Seaver  v.  Boston  &  Maine  R. 
R.,  14  Gray,  466 ;  and  that  a  carpenter  employed  in  the  repair 
shop,  and  being  so  carried  is  a  fellow-servant  with  a  flagman  or 
switchman.  Gilman  v.  Eastern  R.  R.,  10  Allen,  23*3,  and  13 
Allen,  433.  The  rule  has  been  steadfastly  upheld  by  the  English 
courts  under  similar  circumstances.  Hutchinson  v.  York,  !New- 
castle  &  Berwick  Ry.,  5  Exch.,  343;  Waller  v.  Southeastern 
Ry.,  2  H.  &  C,  102.  Moi^n  v.  Vale  of  Neath  Ry.,  above  cited. 
Tunney  v.  Midland  Ry.,  L.  R.,  1  C.  P.,  291.  See  also  Lovell 
V.  Howell,  1  C.  P.  D.,  161 ;  Charles  v,  Taylor,  3  C.  P.  D.,  492. 
And  it  makes  no  difference  that  the  servant  whose  negligence 
causes  the  injury  is  a  submanaffer  or  foreman,  of  higher  grade  or 
greater  authority  than  the  plaintiff.  Albro  v.  Agawam  Canal,  H 
Cush.,  75 ;  Zeigler  v.  Day,  123,  Mass.,  152 ;  Walker  v.  Boston  & 
Maine  R.  R.,  128  Mass..  8 ;  Gallagher  v.  Piper,  16  0.  B.  Qs.  S.j. 
669 ;  Feltham  v.  England,  L.  R.  ,  2  Q.  B.,  33  ;  Wilson  t?.  Merr)-, 
above  cited.     Howelis  v.  Landore  Steel  Co.,  L.  R.,  10  Q.  B.,  62. 

Nothing  was  decided  in  Ford  v.  Fitchburg  R.  R.,  110  Mass.,  240, 
inconsistent  with  this  view.  The  meaning  of  the  statement  on 
page  260,  "  The  agents  who  are  charged  with  the  duty  of  supply- 
ing safe  machinery  are  not,  in  the  true  sense  of  the  rule  relied  on, 
to  be  regarded  as  fellow-servants  of  those  who  are  engaged  in  operat- 
ing it,'^is  explained  by  the  sentence  that  immediately  follows, 
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''  They  are  charged  with  the  master's  duty  to  his  servant."  The 
decision  in  that  case  was,  that  if  a  raih*oad  corporation,  acting  by 
its  proper  olhcers  and  agents,  did  not  use  due  care  in  keeping  a 
locomotive  engine  in  repair,  the  driver  of  the  engine  might  main- 
tain an  action  against  the  corporation  for  person^  injuries  caused 
l)v  the  defective  condition  of  the  engine ;  and  that  there  was  no 
error  in  a  refusal  to  instruct  the  jury  that  the  corporation  was  not 
liable,  unless  the  plaintiff  proved  that  the  president,  directors  or 
superintendent  either  personally  knew,  or  by  the  exercise  of  rea- 
sonable care  in  the  performance  of  their  duties  might  have  known, 
that  the  engine  was  defective,  or  that  the  persons  employed  to  have 
the  charge  of  it  and  keep  it  in  repair  were  incompetent ;  because, 
as  was  said  in  the  opinion,  "  the  question  was  not  whether  the  offi- 
cers named  knew,  or  might  have  known,  of  the  defect,  or  of  the 
incompetency  of  those  who  had  charge  of  the  repairs,  but  whether 
the  corporation  in  any  part  of  its  organization,  by  any  of  its  agents, 
or  for  want  of  agents,  failed  to  exercise  due  care  to  prevent  injury 
to  the  plaintiff  from  defects  in  the  instrument  furnished  for  his 
use."    110  Mass.,  261. 

If  a  master  u^es  reasonable  care  in  employing  suitable  servants, 
in  supplying  and  keeping  in  repair  suitable  structures  and  engines, 
and  in  giving  proper  directions  and  taking  due  precautions  as  to 
their  use,  he  is  not  responsible  to  one  servant  for  the  negligence  of 
another  in  the  management  and  use  of  such  structures  and  engines 
in  carrying  on  the  master's  work.  The  decisions  of  this  court  fur- 
nish illustrations  of  this  application  of  the  rule  under  a  great  variety 
of  circumstances.  Albro  v.  Agawam  Canal,  above  cited  ;  Durgin 
r.  Munson,  9  Allen,  396 ;  Du%  v,  Upton,  113  Mass.,  544  ;  Avilla 
r.  Xasli,  117  Mass.,  318;  Hodgkins  v.  Eastern  R.  R.,  119  Mass., 
419;  O'Connor  u  Roberts,  120  Mass.,  227;  Kelley  v.  Norcross, 
121  Mass.,  508 ;  Harkins  v.  Standard  Sugar  Refinery,  122  Mass., 
400 ;  Zeigler  v.  Day,  123  Mass.,  152 ;  Colton  v.  Richards,  123 
Mass.,  484;  Smith  v.  Lowell  Manuf.  Co.,  124  Mass.,  114;  Morse 
r.  Glendon  Co.,  125  Mass.,  282 ;  Kelley  v.  Boston  Lead  Co.,  128 
Mass.,  456.  See  also  Tarrant  v.  Webb,  1 8  C.  B.,  797 ;  Hall  v.  John- 
son, 3  H.  &  C,  589 ;  Wilson  v.  Merry,  above  cited. 

The  reasons  and  the  limits  of  the  rule,  so  applied,  are  clearly 
brought  out  in  the  judgments  delivered  in  the  House  of  Lords  in 
Wilson  V,  Merry.  In  that  case,  the  defendants,  who  were  coal  and 
iron  masters,  had  used  due  care  in  selecting  the  submanager  of  a 
coal  pit,  and  had  furnished  him  with  all  necessary  implements  and 
resources  for  working  the  pit,  and  there  was  no  defect  in  the  gen- 
eral system  of  ventilation ;  the  submanager,  in  order  to  open  a 
seam  of  coal,  built  a  scaffold  which  obstructed  the  circulation  of  air 
beneath,  and  caused  an  accumulation  of  fire-damp,  which  exploded 
and  injured  a  workman  in  the  mine  ;  and  for  this  injury  the  action 
was  brought 
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Lord  Chancellor  Cairns  stated  the  reason  of  the  general  rule  sub- 
stantially in  the  same  way  as  Chief  Justice  Shaw  had  done  in  4 
Met.,  60,  above  cited,  and  said  :  *'  The  master  is  not,  and  cannot  be, 
liable  to  his  servant,  unless  there  be  negligence  on  the  part  of  the 
master  in  that  in  which  he,  the  master,  has  contracted  or  under- 
taken with  his  servant  to  do.  The  master  has  not  contracted  or 
undertaken  to  execute  in  person  the  work  connected  with  his  busi- 
ness." "  But  what  the  master  is,  in'my  opinion,  bound  to  his  ser- 
vant to  do,  in  the  event  of  his  not  personally  superintending  aud 
directing  the  work,  is  to  select  proper  and  competent  persons  to  do 
so,  and  to  furnish  them  with  adequate  materials  and  resources  forthe 
work.  When  he  has  done  this,  he  nas,  in  my  opinion,  done  all  that  be 
is  bound  to  do.  And,  if  the  persons  so  selected  are  guilty  of  neg- 
ligence, this  is  not  the  negligence  of  the  master."  L.  R.,  1  H.  L., 
Sc.  332. 

Lord  Cran worth  said :  "  In  order  effectually  to  carry  on  the  work, 
it  was  necessary  that  a  scaffolding  should  be  fixed  under  the  super- 
intendence of  an  underground  manager,  and  when  so  fixed  it  was 
necessary  that  workmen  should  be  employed  at  it  in  excavating  the 
mine  under  similar  superintendence.  "If,  indeed,  the  owners 
had  failed  to  take  reasonable  care  in  causing  the  scaffold  to  be 
erected,  the  case  would  have  been  different,  but  of  this  there  is  no 
evidence.  It  certainly  was  not  incumbent  on  them  personally  to 
fix  the  scaffold.  They  discharged  their  duty  when  tiiej  procured 
the  services  of  a  competent  underground  manager.  L.  R,  1  H. 
L.,  Sc.  334,  335. 

Lord  Chelmsford  pointed  out  the  distinction  between  that  "  sys- 
tem of  ventilation  and  putting  the  mine  into  a  safe  and  proper  con- 
dition for  working,"  which  "  it  was  the  duty  of  the  master  for 
whose  benefit  the  work  is  being  carried  on  to  provide,"  and  the 
system  of  what  might  be  called  '^  local  ventilation,"  which  it  became 
necessary  to  arrange  in  the  course  of  working  the  pit,  and  which 
must  be  considered  as  part  of  the  mining  operations ;  and  observed 
that,  even  if  the  accident  happened  in  consequence  of  the  scaffold 
in  the  particular  seam  having,  under  the  submanager's  orders,  been 
so  constructed  as  to  obstruct  the  necessary  ventilation,  it  would 
have  been  the  result  of  negligence  in  the  course  of  working  tlie 
mine,  and  one  of  the  risks  incident  to  the  employment.  L.  R, 
1  H.  L.,  Sc.  336,  337. 

Lord  Colonsay  said  :  "  I  think  that  there  are  duties  incumbent 
on  masters  with  reference  to  the  safety  of  laborers  in  mines  and 
factories,  on  the  fulfilment  of  which  the  laborers  are  entitled  to 
rely,  and  for  the  failure  in  which  the  master  may  be  responsible. 
A  total  neglect  to  provide  any  system  of  ventilation  for  tne  mine 
may  be  of  that  character.  Culpable  negligence  in  supervision,  if 
the  master  takes  the  supervision  on  himself ; — or,  where  he  devolves 
it  on  others,  the  heedless  selection  of  unskilful  or  incompetent  per- 
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sons  for  the  duty, — or  the  failure  to  provide,  or  supply  the  means 
of  providing,  proper  machinery  or  materials ; — may  furnish  grounds 
of  liability ;  and  there  may  be  other  duties,  varying  according  to 
the  nature  of  the  employment,  wherein,  if  the  master  fails,  he  may 
be  responsible."  But  he  was  of  opinion  that  the  direction  of  the 
judge  under  which  a  verdict  had  been  returned  against  the  defend- 
ants was  objectionable,  because  it  apparently  dealt  with  the  alleged 
defect  in  the  scaffold  as  if  it  was  a  defect  m  the  general  arrange- 
ment or  system  of  ventilation  of  the  pit,  for  which  in  certain  views 
the  defendants  might  be  regarded  as  liable ;  whereas  it  was  a  defect 
in  the  construction  of  a  temporary  structure  erected  by  order  of 
the  submanager  for  certain  working  operations,  whereby  the  free 
action  of  a  good  system  of  ventilation  was  temporarily  interfered 
with,  which  raised  a  totally  different  question  for  the  consideration 
of  the  jury  in  reference  to  the  liability  of  the  defendants  for  the 
fault  of  the  submanager ;  and  this  was  one  of  the  grounds  on  which 
a  new  trial  was  ordered.     L.  R.,  1  H.  L.,  Sc.  344,  346. 

In  Farwell  v.  Boston  &  Worcester  R.  R.,  Chief  Justice  Shaw 
said:  ''We  are  far  from  undertaking  to  say  that  there  are  no 
implied  warranties  and  undertakings  arising  out  of  the  relation  of 
master  and  servant.  Whether,  for  instance,  the  employer  would 
be  responsible  to  an  engineer  for  a  loss  arising  from  a  defective  or 
ill-constructed  steam-engine :  Whether  this  would  depend  upon 
an  implied  warranty  of  its  goodness  and  suflicieiicy,  or  upon  the 
fact  of  wilful  misconduct  or  gross  negligence  on  the  part  of 
the  employer,  if  a  natural  person,  or  of  the  superintendent  or 
immediate  representative  and  managing  agent,  in  case  of  an 
incorporated  company — are  questions  on  which  we  give  no  opin- 
ion."   4  Met.,  62. 

By  subsequent  decisions  it  has  been  settled  that  the  master, 
whether  a  natural  person  or  a  corporation,  is  bound  to  use  reason- 
able care  in  selecting  his  servants,  and  in  keeping  the  engines  with 
which,  and  the  buildings,  places  and  structures  in,  upon  or  over 
which,  his  business  is  carried  on,  in  a  fit  and  safe  condition,  and  is 
hable  to  any  of  his  servants  for  injuries  suffered  by  them  by  rea- 
son of  his  negligence  in  this  respect.  Cayzer  v.  Taylor,  10  Gray, 
274  ;  Snow  v.  Housatonic  Railroad,  8  Allen,  441 ;  Gilman  v.  East- 
em  R.  R,  above  cited ;  Coombs  v.  New  Bedford  Cordage  Co., 
102  Mass.,  572 ;  Huddleston  v.  Lowell  Machine  Shop,  106  Mass., 
282.  The  master  does  not  warrant  the  safety  or  sufficiency  of 
such  places,  buildings,  structures  or  engines.  Ladd  v.  New  Bed- 
ford li.  R,  119  Mas>.,  412.  But  he  is  bound  to  use  reasonable  care, 
having  regard  to  the  nature  of  the  business  and  the  circum- 
stances of  the  case,  to  secure  their  safety  and  sufficiency. 

It  is  diiBcult,  if  not  impossible,  to  lay  down  a  more  definite  rule 
applicable  to  all  cases.  As  to  switches  or  turn-tables  upon  the  line 
of  a  railroad,  the  employment  of  suitable  persons  to  select,  construct 
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or  inspect  has  been  held  to  satisfy  tlie  obligation  of  the  corporation. 
King  V.  Boston  &  Worcester  K.  R.,  Suffolk,  November  Terra, 
1851 ;  S.  C,  9  Cush.,  112  *  Sammon  v.  New  York  &  Harlem 
R.  R^,  62  N.  Y.,  251.  Potts  v.  Port  Carlisle  Dock  &  Ry.,  2  L 
T.  (N.  S.),  283.  On  the  other  hand,  where  a  locomotive  engine 
in  actual  use  is  imperfectly  constructed,  or  is  worn  out,  it  has  been 
held  that  the  fact  that  the  corporation  has  employed  suitable  persons 
to  construct  it  or  to  keep  it  in  repair  docs  not,  as  matter  of  law, 
afford  a  conclusive  defence;  but  that  the  question  is  whether, 
under  all  the  circumstances,  the  corporation,  acting  by  its  appix> 
priate  officers  or  agents,  has  used  that  diligence  and  taken  tliti^e 

Srecautions  which  its  duty  as  a  master  requires.  Ford  v,  Fitcbbnrs: 
I  R,  110  Mass.,  240.  Hough  v.  Ry.,  Co.  100  U.  S.,  213.  See 
also  Searle  v.  Lindsay,  11  C.'B.  (N.  S.),  429 ;  Allen  v.  New  Gas 
Co.,  1  Ex.  D.,  251 ;  Murphy  v.  Phillips,  35  L.  T.  (N.  S.),  477. 

If  a  railroad  corporation  has  suffered  a  stnieture,  not  actually  in 
use  for  the  purposes  of  its  business,  to  remain  for  an  unreasonable 
length  of  time,  on  land  within  its  control,  in  such  a  position  by  tbe 
side  of  its  track  as  to  be  in  danger  of  being  thrown  down  by  onli- 
nary  natural  causes  so  as  to  interfere  with  the  safe  passage  of  its 
trains,  the  structure  is  in  law  a  nuisance,  and  the  corporation  is 
liable  to  servants  employed  upon  its  passing  trains,  as  well  as  to 
other  persons,  for  injuries  resulting  from  its  own  neglect  in  not 

*  That  was  an  action  against  a  railroad  corporation  by  an  apprentice 
employed  ip  its  machine  shop,  and  acting  at  the  time,  without  additiooa! 
compensation,  as  fireman  of  a  locomotive  engine,  for  an  injury  caused  by  ihe 
breaking  of  a  switch  at  the  junction  of  the  Brookline  Branch  with  the  main 
track  of  the  defendant's  railroad.  The  report  in  9  Cush.,  112-115,  states  that 
the  full  court  held  that  ^^  the  case  distinctly  shows  that  there  was  no  want  of 
ordinary  care  and  diligence  on  the  part  of  the  defendants ;"  but  omits  to 
state  that  part  of  the  case  which  related  to  this  point,  and  which  in  the 
judge's  report  on  file  is  as  follows:  ^^  To  prove  the  nature  of  the  defect  in 
the  switch  and  the  cause  of  the  accident,  the  plaintiff  called  as  a  witness 
Benjamin  Wallace,  who  testified  as  follows :  I  was  employed  as  second  fore- 
man in  the  machine  shop  of  the  defendants.  Mr.  Woodworth  was  foreman. 
The  joint  of  the  switch-rod,  which  broke  at  the  time  of  the  accident,  wns 
made  at  the  shop  of  Mr.  Wilmarth  in  South  Boston.  It  was  sent  there  to  be 
made,  because  our  machine  shop  was  so  full  of  work  at  the  time  that  we 
could  not  make  it.  After  the  work  was  done  at  Wilmarth ^s,  it  was  sent  ^o 
our  shop;  and  to  complete  it,  ready  for  the  switch,  I  put -into  the  centre  an 
iron  roa  six  feet  long.  This  was  the  switch-rod  of  the  Brookline  Braoch. 
I  cannot  say  Mr.  Woodworth  saw  or  inspected  it.  All  I  did  to  it  was  to  put 
in  the  connecting  centre-piece.  It  was  part  of  my  business  to  attend  to 
switches  at  the  crossing  of  the  Tremont  Road.  When  I  put  in  the  connect- 
ing centre-piece,  I  looked  at  the  joint  which  afterwards  broke,  and  thought 
it  was  sufficiently  safe.  It  was  a  new  patent  switch-rod  got  up  by  Mr. 
Parker,  the  superintendent  of  the  railroad ;  it  was  intended  to  move  four 
tracks,  and  moving  the  switch  operated  on  the  joint ;  but  there  was  nothing 
peculiar  in  the  joint,  it  was  like  all  switch-rod  joints,  the  novelty  consisting 
m  the  length  of  the  rod  and  the  number  of  tracks  it  moved,  but  not  in  tbe 
joint  itself." 
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removing  the  strncture,  or  in  not  guarding  against  the  danger  of 
allowing  it  to  remain  in  such  a  place,  whether  it  was  originally  put 
there  by  other  servants  of  the  corporation  or  bv  strangers,  and 
independently  of  the  question  of  negligence  on  the  part  of  those 
who  placed  it  there. 

In  the  case  at  bar,  the  workmen  employed  in  widening  the  rail- 
road were  fellow-servants  of  the  brakemen  on  the  trains ;  and  it 
heing  admitted  that  the  derrick  was  suitable  for  the  work  for  which 
it  was  designed,  and  there  being  no  evidence  of  negligence  on  the 
part  of  the  corporation  in  selecting  or  instructing  tlie  workmen, 
any  negligence  of  theirs  in  setting  up  or  using  the  derrick  is  the 
negligence  of  fellow-servants  of  the  plaintiflf,  for  which  the  defend- 
ants cannot  be  held  liable  in  this  action. 

But  the  evidence  at  the  trial  tended  to  show  that  the  derrick  had 
remained  unused  by  the  side  of  the  track,  dangerously  near  an 
overlianging  bank  oi  earth  and  stones,  in  plain  view,  and  with  a 
guy  loosely  stretched  across  the  track  (though  at  a  sufficient  height 
when  the  derrick  was  upright  to  clear  the  passing  trains)  for  at 
least  ten  days  while  the  weather  was  alternately  freezing  and  thaw- 
ing ;  that  on  the  day  preceding  the  night  on  which  tlie  plaintiff 
was  injured  the  bank  thawed,  and  it  was  apparent  to  any  one  who 
looked  at  it  that  a  large  mass  of  the  bank  was  loosened  and  ready 
to  fall  upon  the  derrick ;  and  that,  just  before  the  freight  train  on 
which  tne  plaintiff  was  at  work  came  along,  such  a  mass  broke  off 
from  the  bank,  and  fell  upon  the  derrick,  knocking  it  down  and 
bringing  the  guy  stretched  across  the  track  into  such  a  position  that 
it  swept  over  the  top  of  the  train  and  struck  the  plaintiff,  causing 
the  injury  sued  for.  This  evidence  would  warrant  a  jury  in  find- 
ing that  the  defendant  corporation  had  not  used  the  care  which  the 
circumstances  required  to  xeep  the  track  in  a  safe  condition,  and  to 
guard  against  the  impending  danger. 

Case  to  stand  for  trial. 

See  Hichigan  Central  R  R.  Co.  v.  Smithson,  1  Am.  &  Eng.  R.  Cas.,  101; 
Walker©.  Boston,  etc.,  R.  R.  Co.,  1  Am.  &  Eng.  R.  Cas.,  141. 

The  negligence,  to  be  actionable,  must  be  that  of  the  company.  A  servant 
vho  is  injured  by  the  negligence  of  a  fellow-servant,  cannot  maintain  an 
action  against  the  master  for  such  injury.  The  general  rule  which  gives  im- 
mnnity  to  the  superior,  results  from  considerations  of  justice,  as  well  as  of 
policy.  The  theory  is  that  one  who  engages  in  the  employment  of  another, 
for  the  performance  of  specified  services  for  hire,  takes  upon  himself  the 
ordinary  risks  and  perils  incident  to  the  performance  of  such  services,  and,  in 
legal  presumption,  the  compensation  is  adjusted  accordingly.  Paulmier  v. 
Erie  R.  R  Co.,  6  Vroom,  151 ;  Mc Andrews  v.  Bums,  10  Vroom,  117;  Morgan 
».  Vale  of  Neath  Ry.  Co.,  L.  R.,  1  Q.  B.,  149;  Nashville,  etc.,  R.  R.  Co.  tj. 
Elliot,  1  Cold.,  611;  Mad  River,  etc.,  R.  R.  Co.  v.  Barber,  5  Ohio  St.,  541; 
Parwellu.  Boston,  etc.,  R.  R.  Co.,  4  Met.,  49;  Strahlendorf  v.  Rosenthal,  30 
Vis.,  674:  Enoy  «.  Chicago,  etc.,  R.  R.  Co.,  32  Iowa,  357;  Louisville,  etc.,  R. 
R.  Co.  «.  Filbum,  6  Bush.,  574;  Gibson  v.  Pacific  R.  R.  Co.,  46  Mo.,  163; 
Wonder  ».  Baltimore  R.  R.  Co.,  32  Md.,  411 ;  Brothers  v.  Carter,  52  Mo.,  872 ; 
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Mass.  V,  Pacific  R.  R.  Co.,  49  Mo.,  167;  Posters.  Minnesota,  etc.,  R.  R.  Co., 
14  Minn.,  360;  Columbus,  etc.,  R.  R.  Co.  v,  Arnold,  35  Ind.,  174;  Cooper*. 
Milwaukee,  etc.,  R.  R.  Co.,  23  Wis.,  668;  Chicago,  etc.,  R.  R.  Co.  f>.  Murphy, 
63  III.,  336;  Lalori?.  Chicago,  etc.,  R.  R.Co.,  52  111.,  401;  Kiugv.  Chicago,  etc., 
R.  R.  Co.,  32  Iowa,  357;  Wigging  Ferry  Co.  v.  Blakeinan,  64  III.,  201;  Davis 
D.  Detroit,  etc.,  R.  R.  Co.,  20  Mich.,  106;  O'Donncll  v.  Alleghany  Valley  R. 
R.  Co.,  59  Pa.  St.,  239. 

In  reference  to  extraordinary  risks,  it  has  been  held  that  there  is  no  im- 
plied guaranty  on  the  part  of  the  master  that  the  servant  shall  not  be  exposed 
to  extraordinary  risks.  Hard  c.  Vermont,  etc.,  R.R.  Co.,  32  Vt.,  473.  But 
this  is  to  be  understood  as  applicable  only  to  such  risks  and  hazards  as  are 
incident  to  the  usual  and  ordinary  mode  of  conducting  the  business  in  which 
the  servant  is  employed.  If  there  are  any  causes  which  make  the  business 
unusually  hazardous,  which  are  known  to  the  master  and  not  known  to  the 
servant,  the  master  is  chargeable  with  negligence,  unless  he  fully  apprises 
him  thereof;  or,  if  the  business  is  new  to  the  servant,  it  is  the  duty  of  the 
employer  to  fully  apprise  him  of  the  danger,  and  to  see  to  it  that  the  servant 
is  made  fully  aware  thereof.  Coombs  v,  Kew  Bedford  Cordage  Co.,  102 
Mass.,  572,  S.  C.  3  Am.  Rep.,  506;  Lalor  «.  Chicago,  etc.,  R.  R.  Co.,  52  III., 
401,  S.  C.  4  Am.  Rep.,  616;  Baxter  v.  Roberts,  44  Cal..  187;  Hill  «.  Gust,  55 
Ind.,  45;  Sullivan  «.  India  Manf.  Co.,  113  Mass.,  396;  Spelman  «.  Fisher  Iron 
Co.,  56  Barb.,  151;  Grizzle  v.  Frost,  3  F.  &  F.,  622;  St.  Louis,  etc.,  R.  R. 
Co.  V,  Valirius,  56  Ind.,  511;  Railroad  Co.  «.  Fort,  17  Wall,  553;  Siegel  t>. 
Schautz,  2  Thomp.  &  C,  353;  Murphy  v.  Smith,  19  C.  B.N.  S.,  361.  Com- 
pare Chicago,  etc.,  R.  R.  Co.  v.  Harney,  28  Ind.,  28. 

To  constitute  persons  fellow-servants,  they  need  not  be  engaged  in  the 
same  place  or  in  the  same  particular  work.  It  is  sufficient  if  they  are  in  the 
service  of  the  same  master,  engaged  m  the  same  common  work  and  acting  for 
the  accomplishment  of  the  same  general  purpose.  That  to  exempt  the 
master,  the  servant  to  whose  negligence  the  injury  is  to  be  attributed,  need 
not  be  on  a  parity  of  service  with  the  party  injured,  nor  be  engaged  in  the 
same  particular  work,  is  established  oy  a  long  line  of  "cases.  Charles  9. 
Walker,  88  L.  T.  Rep.  (N.  S,),  773;  Searle  v.  Lindsay,  11  C.  B.  (N.  8.),  429; 
Morgan  v.  Vale  of  Neath  R.  R.  Co.,  L.  R.,  1  Q.  B.,  149;  Feltham  c.  England, 
L.  R.,  2  Q.  B.,  33;  Howell  v,  Landore  Co.,  L.  R.,  10  Q.  B.,  62;  Wright  «. 
N.  Y.  Central  R.  R.  Co.,  25  N.  Y.,  562;  Wilson  «.  Merry,  1  H.  L.  8c.  App., 
326;  Warner  v.  Erie  R.  R.  Co.,  39  N.  Y.,  468;  Charles  «.  Taylor,  3  L.  R..  C. 
P.  Div.,  492;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  St.,  432;  Wharton  on 
Negligence,  §  229,  and  notes. 

But  if  there  is  negligence  on  the  part  of  the  master  in  selecting  proper  ser- 
vants, or  in  furnishing  safe  appliances  for  the  conduct  of  the  business, 
the  master  is  responsible.  Brydon  v,  Stewart,  2  Macq.,  H.  L.  Cas.,  80; 
Paterson  f>.  Wallace,  1  Macq.,  H.  L.  Cas.,  748;  Welsh  «.  Lawrence,  2  Chit., 
262;  Weems  «.  Mathieson,  4  Macq.,  H.  L.  Cas.,  215;  Dalzell  v.  Tyrer,  El.,  Bl. 
&EI.,  899;  28  L.  J.,  Q.  B.,  52;  Hutchinson  t?.  York,  etc.,  Ry.  Co.,  5Exch., 
353;  Grizzle  c.  Frost,  3  F.  &  F.,  622;  Wiggett  v.  Fox,  11  Exch.,  837;  25 
L.  J.  Exch.,  188;  Webb  v.  Rennie,  4  F.  &  F.,  608;  Searle  «.  Lindsay,  11  C.  B., 
N.  S.,  429;  Feltham  v.  England,  4  F.  «fc  F.,  460;  Hall  v.  Johnson,  34  L.  J., 
Exch.,  222;  Murphy  v.  Phillips,  24  W.  R.,  647;  35  L.  T.  N.  8.,  477,  Exch., 
Div.;  Tarrant  v.  Webb,  18  C.  B.,  805;  Roberts  v.  Smith,  2  H.  &  N.,  213; 
Ogden©.  Rummens,  3  F.  &  F.,  751 ;  Holmes  t>.  Clarke,  6  H.  <fc  N..349;  Skipp 
D.  East.  Co.  Ry.  Co.,  9  Exch.,  223;  Marshall  v.  Stewart,  2  Macq.,  H.  L.  Cas., 
80;  Chicago,  etc.,  R.  R.  Co.  v.  Harvey,  28  Ind.,  28;  Thaver  v.  St.  Louis  Co., 
22  Ind.,  26;  Faulkner  d.  Erie  R.  R.  Co.,  49  Barb.,  824;  Curiey  «.  Harris,  11 
Allen,  112;  Gilman  v.  Eastern  R.  R.  Co.,  10  Allen,  233;  Illinois,  etc..  R.  R. 
Co.  tJ.  Jewett,  46  III.,  99;  Sizer  «.  Syracuse  7  Laus.  (N.  Y.),  67;  Brothera«. 
Carter,  62  Mo.,  872;  Haskins  v.  N.^Y.,  etc.,  R.  R.  Co.,  65  Barb.,  129,  8.  C. 
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56,  N.  Y.,  608;  Noyesv.  Smith,  28  Vt.,  59;  Buzzell  «.  Laconia  Co.,  48  Me., 
113;  Ryan  v.  Fowler,  24  N.  T.,  410;  Chicaprq.  etc.,  R.  R.Co.c.  Swett,  45  111., 
197;  Kee^ran  «.  Western  R.  R.  Co.,  8  N.  Y.,  175;  Connolly  «.  Poillon,  41 
Barb.,  366;  Durgin  v.  Munson,  9  Allen,  396;  Thompson  on  Negligence,  972, 
and  cases  cited. 

The  master  must  be  shown  to  have  exercised  a  want  of  proper  care  in  the 
selection  of  a  servant  in  order  to  hold  the  master  liable.  Incompetency  in  a 
servant  in  a  particular  relation  does  not  by  itpelf  establish  negligence  on  the 
part  of  the  master.  Tarrant  c.  Webb,  18  C.  B.,  797;  Edwards  v.  R.  R.,  4  C. 
&  F.,  530;  Mad  River  R.  R.  Co.  v.  Barber,  50  Ohio,  St.,  568;  Summersell  v. 
Fish,  117,  Mass.,  312;  Hayden  v.  Manf.  Co.,  29  Conn.,  557. 

Authorities  of  great  weight  have  held  that  if  the  master  places  the  entire 
charge  of  the  business  in  the  hands  of  an  agent,  exercising  no  authority 
therein,  he  may  be  liable  for  the  negligence  of  such  agent  to  a  subordinate 
employee,  and  that  this  rule  prevails,  whether  the  master  be  an  individual  or 
a  corporation.  Otherwise,  corporations  would  escape  liability,  owing  to  the 
fact  that  their  business  must  necessarily  be  transacted  by  agents. 

In  MuUan  v.  Philadelphia  and  Southern  Mail  Steamship  Co.,  78  Penn.  St., 
^,  Justice  Woodward  delivered  the  opinion  of  the  court,  saying  that  **  Where 
a  master  places  the  entire  charge  of  his  business,  or  a  branch  of  it,  in  the 
hands  of  an  agent,  exercising  no  discretion,  and  no  oversight  of  his  own,  the 
neglect  of  the  agent,  of  ordinary  care  in  supplying  and  maintaining  suitable 
instrumentalities  for  the  work  required,  is  a  breach  of  duty  for  which  the 
master  should  be  liable.  The  negligence  of  the  agent^  with  such  power,  be- 
comes the  negligence  of  the  master.'^ 

In  Frazier  o.  Pennsylvania  R.  R.  Co.,  38  Penn.  St.,  104,  the  suit  was  by  a 
brakeman,  for  personal  injury  caused  by  negligence  of  a  conductor.  The 
plaintiff  rested  his  right  to  recover  upon  the  alleged  carelessness  of  the 
superintendent  of  the  company,  whose  duty  it  was  to  employ  conductors,  in 
the  selection  of  this  conductor. 

Chief  Justice  Lowrie  delivered  the  opinion  of  the  court,  declaring  that  the 
superintendent  stood  for  the  company,  m  this  respect,  and  that  his  negligence 
was  the  negligence  of  the  company. 

Ardesco  Oil  Co.  9.  Gilson,  63  Penn.  St.,  146,  was  a  suit  by  an  employee 
who  was  injured  by  an  explosion  of  stills.  The  stills  were  constructed  under 
the  direction  of  the  president  of  the  company,  who  was  not  an  expert  in  that 
business,  and  who  was  without  the  experience  necessary  for  that  work.  The 
stills  were  found  by  the  jury  to  be  of  insufficient  strength,  and  for  the  im- 
perfect construction  of  them  by  the  |>resident  the  company  was  held  liable. 
The  officer  having  charge  of  their  business  was  regarded,  for  all  practical  pur- 
poses, as  the  corporation  itself. 

In  Patterson  v.  Pittsburg  and  Connellsville  R.  R.  Co.,  76  Penn.  St.,  389, 
the  plaintiff  was  conductor  of  the  defendant's  train,  and  was  injured  by  rea- 
son of  the  defective  construction  of  the  side  track  on  which  he  was  required 
to  run  out.  The  superintendent  and  foreman  of  the  road  had  notice  of  the 
defect.  The  court  charged  the  company  with  the  negligence  of  the  officer 
who  bad  the  care  of  the  construction  and  maintenance  of  the  side  track. 

In  Huntington  and  Broad  Top  R.  R.  Co.  v.  Decker,  84  Penn.  St.,  419,  the 
plaintiff  was  the  wife  of  an  engineer  who  was  killed  by  the  carelessness  of  the 
conductor.  The  recovery  below  was  by  reason  of  the  alleged  unfitness  of  the 
conductor,  which  was  known  to  the  superintendent  of  the  road.  The  judg- 
ment was  affirmed. 

Justice  Woodward  declares  the  rule  to  be  that  '*  Where  a  roaster  places  the 
entire  charge  of  his  business,  or  a  distinct  branch  of  it,  in  the  hands  of  an 
agent,  exercising  no  discretion  and  no  oversight,  the  neglect  of  the  agent  of 
ordinary  care  in  supplying  and  maintaining  suitable  instrumentalities,  is  a 
breach  of  duty  for  which  the  master  is  liable."    Mullan  v.  Philadelphia  and 
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Southern  Steamship  Co.,  78  Penn.  St.,  25.  See  also  Spelman^.  Fisher  ^d 
Co.,  66  Barb.,  151:  Lansing*.  N.Y.,  etc.,  R.  R.  Co.,  49  N.  Y.,  521;  Pliker. 
Boston,  etc.,  R.  R.  Co.,  53  N.  Y.,  549;  Gannon  o.  Railroad,  112  Mass.,  2d4; 
Little  Miami  R.  R.  Co.  v.  Stevens,  20  Ohio  St.,  45;  Kansas  Pacific  R.  R.  Co. 
V  Little,  19  Kan.,  267;  Harper  v.  Indianapolis,  etc.,  R.  R.  Co.,  47  Mo.,  567; 
Brothers  t>.  Carter,  52  Mo.,  372;  Dwany  v.  Vulcan  Ironworks,  4  Mo.  App^ 
236;  Lottman  v.  Bamett,  62  Mo.,  375;  Cook  v.  Hannibal,  etc.,  R.  R.  Co.,  63 
Mo.,  397;  Railroad  v.  Fort,  17  Wall.,  388;  Oilman  tj.  Eastern  R.  R.  Co.,  10 
Allen,  233;  Mann  i?.  Print  Works,  11  R.  I.,  184;  Brabbits  v.  Chicago,  etc.,  R. 
R.  Co.,  38  Wis.,  289;  Washburn  v.  Nashville,  etc.,  R.  R.  Co.,  3  Head.,  638. 

In  Ohio,  where  one  servant  is  placed  by  his  employer  in  a  position  of 
subordination,  and  subject  to  the  orders  and  control  of  another,  and  such 
inferior  servant,  in  the  discharge  of  his  duties,  is  injured,  without  fault  of 
his  own,  by  the  negligence  of  the  superior  servant,  the  master  is  liable. 
Cleveland,  etc.,  R,  R.  Co.  «.  Keary,  3  Oiiio  St.,  201 ;  Berea Stone  Co. «.  Kraft, 
31  Ohio  St.,  287. 

But  where  no  control  is  given  to  one  over  another,  an  action  will  not  lie. 
Whaalan  «.  Mad  River  R.  R.  Co.,  8  Ohio  St.,  249. 

The  Supreme  Court  of  Missouri,  in  Cook  «.  Hann.  &  St.  Jo.  R  R  Co.,  63 
Mo.,  897,  decided  that  a  superintendent  of  work  was  a  vice-principal  of  tbe 
railway  company,  and  that  his  negligence,  by  which  a  teamster  in  the  employ 
of  the  company  was  injured,  was  imputable  to  the  company. 

The  same  court  held  that  an  architect  and  superintendent  who  has  geneni 
charge  of  the  erection  of  a  building,  is  not  a  fellow-servant  with  those  at 
work  on  the  same.     Whalen  v.  Centenary  Church,  62  Mo.,  326. 

Justice  Cooley,  in  Chicago  R  R  Co.  v,  Bayfield,  37  Mich.,  205,  held  that  tbe 
conductor  of  a  construction  train  was  not  a  fellow-servant  with  a  commoa 
laborer  employed  on  the  train. 

In  Tennessee,  a  section  boss  on  a  railroad  is  not  regarded  as  a  fellow-ser- 
vant of  those  who  work  under  him.  Louisville,  etc.,  R.  R.  Co.  «.  Bowler,  9 
Heisk.,  866;  Nashville  R  R  v.  Jones,  Id.,  27. 

The  superintendent  of  a  railway  company,  who  has  been  clothed,  hy  tbe 
board  of  directors,  with  power  to  act  as  the  immediate  representative  of  tbe 
company,  its  corporate  executive  officer,  intrusted  with  the  power  of  the  board 
of  directors,  so  far  as  relates  to  the  management  and  control  of  its  trains,  is 
the  alter  ego  of  the  company,  and  not  a  fellow-servant  with  ordlDarj 
employees.     Washburn  v,  Nashville  R.  R.  Co.,  3  Head,  638. 

The  rule  is  ably  discussed  by  Justice  Folger,  in  Laning  v.  New  York  Cen- 
tral R  R  Co.,  49  N.  Y.,  521,  where  he  says  that  **The  duty  of  the  master 
to  the  servant,  and  the  implied  contract  between  them,  is  to  the  effect  that 
the  master  shall  furnish  proper  and  adequate  machinery  and  appliances  for 
his  work,  and  shall  employ  skilful  and  competent  fellow-servants,  and  sball 
use  due  and  reasonable  care  to  that  end.  This  duty  is  to  be  affirmatively  and 
positively  fulfilled  and  performed." 

The  same  view  was  expressed  by  Chief  Justice  Church,  in  delivering  the  opin- 
ion of  the  court  in  Flike  v.  Boston  and  Albany  R.  R  Co.,  53  N.  Y.  549,  553: 
**The  true  rule,  I  apprehend,  is  to  hold  the  corporation  liable  for  negli- 
gence or  want  of  proper  care  in  respect  to  such  acts  and  duties  as  it  is  re- 
quired to  perform  and  discharge,  as  master  or  principal,  without  regard  to 
the  rank  or  title  of  the  agent  intrusted  with  their  performance.  As  to  such 
acts,  the  agent  occupies  the  place  of  the  corporation,  and  the  latter  should  be 
deemed  present,  ana,  consequently,  liable  for  the  manner  in  which  they  are 
performed.  If  an  agent  whose  duty  it  is  to  employ  servants  or  provide  ma- 
terials for  the  company,  acts  negligently  in  that  capacity,  his  fault  is  that  of 
the  company,  because  it  occurred  in  the  performance  of  the  principalis  duty, 
although  only  an  agent  himself." 

In  Ford  t>.  Fitchburg  R  R  Co.,  110  Mass.,  240,  the  Supreme  Court  of  Mas- 
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sachxisetts  held  that  ''The  rale  of  law  which  exempts  the  master  from  re- 
sponsibility does  not  excuse  the  employer  from  the  exercise  of  ordinary  care- 
in  supplying  suitable  instrumentalities  for  the  performance  of  the  required 
work,  and  the  fact  that  it  is  a  duty  which  must  always  be  discharged,  when 
the  employer  is  a  corporation,  by  officers  and  agents,  does  not  relieve  the- 
corporation  from  the  obligation." 

Id  Brickner  v.  New  York  Central  R.  R.  Co.,  2Lans.,  506,  after  full  review 
of  the  cases,  the  rule  was  declared  to  be  that  ''  Where  a  corporation,  through 
its  directors,  conmiits  the  charge  of  its  business  to  the  hands  of  an  agent, 
exercising  no  superintendence  over  him,  the  corporation  will  be  liable  to  a 
subordinate  employee  for  the  negligence  of  such  agent  in  employing  co-ser- 
vants, or  in  providing  suitable  appbances  for  the  work.*'  Affirmed  m  49  N. 
Y.,  672. 

Malone  v.  Hathaway,  64  K.  Y.,  5,  makes  the  distinction  between  natural 
and  artificial  persons — that  it  is  only  where  the  master  withdraws  from  th& 
management  of  the  business,  intrusting  it  to  a  middleman  or  superior  ser- 
vant, or  where,  as  in  case  of  a  corporation,  the  business  is  of  such  a  nature 
that  the  general  management  and  control  thereof  is  necessarily  committed  to- 
agents,  that  the  master  can  be  held  liable  to  a  subordinate  for  the  negligent 
acts  of  one  thus  placed  in  his  stead.  Under  this  rule,  a  foreman  who  had  no- 
delegation  of  power  or  control,  but  who  was  merely  charged  with  special 
duties,  was  held  to  be  a  fellow- servant. 

The  doctrine  of  the  case  last  cited  is  declared  by  Mr.  Wharton,  in  his  work 
on  Negligence,  §  229,  to  be  in  harmony  with  the  American  cases.  The  Eng- 
lish courts  have  not  assented  to  this  rule.  Ho  wells  v.  Landore  Steel  Co. ,  L. 
R.,  10  Q.  B.,  63;  Wilson  v.  Merry,  L.  R.,  1 H.  L.  Sc.  &  Div.  App.,  826;  Felt- 
ham  «.  England,  L.  R.,  2  Q.  B.,  38. 

In  Howells  v.  Landore  Co.,  Chief  Justice  Cockbum  said  that,  since  the  de- 
cision of  Wilson  V.  Merry,  the  doctrine  asserted  in  Murphy  v.  Smith,  19  C. 
B.  (N.  S.),  361,  as  to  the  liability  of  the  master  for  the  acts  of  a  person  whom 
he  leaves  as  his  vice-principal  in  the  care  of  his  business,  is  exploded. 

In  a  case  prior  to  this,  the  same  learned  judge  had  strongly  inclined  to  a 
different  view. 

This  question  has  attracted  so  much  attention  in  England  that  it  has  been 
made  the  subject  of  recent  legislation. 

There  can  be  no  difference  oetween  liability  to  a  stranger  and  to  a  servant, 
for  a  person's  own  negligence  or  want  of  skill.  No  court  has  yet  declared 
that  a  person,  either  natural  or  artificial,  is  not  responsible  for  his  own  care- 
lessness to  his  servant.  On  the  contrary,  every  case  has  assumed  that  such 
responsibility  existed.  It  has  been  universally  conceded  that  there  are  cer- 
tain  duties  which  a  corporation  must  perform  towards  its  servants,  such  as 
the  furnishing  of  proper  instrumentalities  and  the  using  of  due  care  in  select- 
ing co-servants,  which  cannot  be  neglected  without  consequent  liability.  The 
struggle  has  been  to  determine  when  the  want  of  care  could  be  imputed  to 
the  principal — when  he  could  be  considered  as  present  and  acting  or  failing 
to  act. 

Inasmuch  as  a  corporation  cannot  act  personally,  responsibility  for  negli- 
gence cannot  exist  unless  it  is  held  for  the  act  of  some  agent  or  employee. 
Without  a  voice  of  its  own,  it  must  speak  through  another.  Inanimate,  and 
without  capacity  to  act  by  itself,  its  functions  must  be  performed,  and  ita 
ohligations  to  its  agents  discharged  through  some  representative,  whose  act 
is  its  act,  whose  control  is  its  control,  and  whose  negligence  is  its  negligence. 
The  board  of  directors,  the  president — every  one  in  employment,  from  the 
highest  to  the  lowest — is  an  agent  and  servant  of  the  company. 

The  purchase  of  materials  and  appliances,  the  employment  and  discharge 
of  men,  must  be  done  by  agents.  Corporate  powers  can  be  exerted,  and  cor- 
porate duties  performed,  in  no  other  way.    Unless  absolute   immunity  is. 
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granted  to  a  corporation,  there  must  be  some  executive  officer  who  stands  in 
the  place  of  the  principal,  representing  him  and  charged  with  his  duty. 

The  case  of  Paulmier  v.  Erie  R.  R.  Co.,  5  Vroom,  151,  recognizes  the  lia- 
bility of  a  corporation  to  an  employee,  for  negligence  in  those  duties  which  it 
is  required  to  perform  as  principal  or  master.  The  servant  was  injured  by  a 
defect  in  the  construction  of  the  trestle-work,  but  it  does  not  appear  for 
whose  fault  the  company  was  held  liable. 

As  to  right  of  juries  to  pass  upon  questions  of  negligence,  see  Clark  «.  Bos- 
ton, etc.,  R.  R.  Co.,  1  Am.  &  £ng.R.Ca8.,  184,  note. 


Farley,  Adm'r,  etc., 

V. 

C.  K.  I.  &  P.  K.  R.  Co. 

(Advance  Ccue,  Iowa,    June  14,  1881.) 

PlaintifiTs  intestate,  a  section  hand,  at  work  at  the  east  end  of  a  cut  throngti 
which  the  road  ran  upon  a  curve,  so  that  a  train  approaching  from  the 
west  could  not  be  seen,  was  sent  by  the  section  boss  some  400  feet  vest 
on  the  bank  of  the  cut  to  watch  for  an  approaching  train.  Seeing  it 
coming  he  signaled  its  approach,  and  then  came  down  the  bank  and 
waited  by  the  track  until  it  passed,  and  then  stepped  upon  the  track 
and  walked  east  towards  where  the  party  had  been  at  work.  The 
caboose  and  two  or  three  cars  had  become  detached  from  the  train  a 
half  a  mile  or  so  further  back,  and  were  coming  along  after  the  train 
upon  a  down  grade  at  a  distance  of  90  to  120  feet  in  the  rear,  and  at  the 
rate  of  15  to  20  miles  an  hour,  and  struck  him,  killing  him  instantlj. 
The  conductor  and  a  brakeman  were  in  the  cupola  of  the  caboose,  but 
no  brakeman  was  on  top  of  the  detached  cars.  Hdd^  that  the  con- 
ductor and  brakeman  on  the  train  were  guilty  of  negligence;  that 
plaintifTs  intestate  was  rightfully  upon  the  track,  and  not  guilty  of  waot 
of  care. 

Appeal  from  Polk  District  Court.  * 

Tne  plaintiff  is  the  administrator  of  the  estate  of  John  Farley, 
deceased,  his  son,  who,  being  in  the  employment  of  defendant  as  a 
section  hand,  was  killed  by  cars  running  over  him  while  walking 
upon  defendant's  railroad  track.  This  action  is  brought  to  recover 
for  the  injuries  which  resulted  in  his  death.  There  was  a  verdict 
and  judgment  for  plaintiflE.     Defendant  appeals. 

Wright,  Gatch  &  Wright,  for  appellant. 

Nourse,  Kauffman  &  Jackson  and  D.  Donovan,  for  appellee. 

Beck,  J. — 1.  It  is  insisted  by  defendant's  counsel — (1)  That  the 
testimony  fails  to  show  negligence  on  the  part  of  defendant's  em- 
ployees operating  the  cars  which  caused  the  death  of  the  intestate; 
(2)  That  the  evidence  shows  want  of  care  on  the  part  of  the  deceawxl, 
which  contributed  to  the  injury.  A  motion  for  a  new  trial,  based 
upon  these  grounds,  was  overruled. 

The  evidence  before  us  establishes  the  following  facts  connected 
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with  the  injury :  The  intestate  was  employed  as  a  section  hand, 
with  others,  in  repairing  the  track  of  defendant's  road  at  a  point 
about  one-lialf  mile  from  the  section-house.  About  noon  a  freight 
train  was  due  from  the  west.  Between  the  point  where  the 
men  were  at  work  and  the  section-house  was  a  "  cut,"  and  a  curve 
therein,  which  prevented  the  men  seeing  the  approaching  train 
from  the  west.  The  men  were  at  work  at  tne  east  end  of  the  "  cut." 
The  foreman  sent  the  intestate  west  to  watch  for  the  approach 
of  the  train.  He  went  on  the  south  side  of  the  railroad,  upon  the 
bank,  which  was  five  or  six  feet  liigh,  to  await  the  coming  train. 
This  point  was  about  400  feet  from  the  place  at  which  he  had  left 
the  other  section  hands.  Upon  discovering  the  train,  or  at  a 
proper  time  thereafter,  he  signaled  the  men,  who  thereupon  re- 
moved the  hand-car  to  the  north  side  of  the  track,  and  took  a 
position  on  the  same  side.  Soon  after  the  signal,  and  before  the 
train  had  come  up,  he  came  down  from  the  bank  to  the  side  of 
the  track,  and  stood  there  until  the  train  passed  him.  He  then 
stepped  upon  the  track  immediately  after  tne  last  car  had  passed, 
and  walked  towards  the  other  men  and  the  hand-car.  The  train 
had  separated  nearly  half  a  mile  west  of  this  point.  Two  or  three 
cars,  probably  two  ireightcars  and  the  "caboose,"  were  from  90  to 
120  feet  behind  the  other  cars  of  the  train,  all  running  at  the  rate 
of  15  or  20  miles  per  hour.  The  deceased  went  upon  the  track 
between  these  two  sections  of  the  train  and  had  walked,  some  of 
the  witnesses  say  ran,  but  a  short  distance  when  the  separated  cars 
struck  him  and  ran  over  him,  causing  instant  death.  There  was 
no  brakeman  or  other  persons  upon  the  top  of  either  of  the  sepa- 
rated cars,  the  conductor  and  brakeman  bemg  in  the  cupola  of  tlie 
caboose,  and  no  effort  was  made  to  check  the  speed  oi  the  sepa- 
rated cars  until  about  the  time  they  had  struck  deceased.  No  one 
upon  the  train  saw  him  while  he  was  walking  upon  the  track. 
Tiie  grade  was  "  down"  in  the  direction  the  train  was  running. 
Upon  the  evidence  we  think  the  jury  were  authorized  to  find  that 
the  employees  of  defendant  in  charge  of  the  train  were  negligent, 
while  the  conductor  testifies  that  he  did  not  discover  the  separation 
of  the  train  until  they  were  within  150  yards  of  the  point  where 
the  intestate  was  killed.  The  brakeman  with  him  in  the  cupola  of 
the  caboose  states  that  he  discovered  the  separation  when  the  train 
was  passing  the  section-house,  which  is  shown  to  be  about  one-half 
mile  from  the  place  where  intestate  was  killed. 

2.  The  jury,  we  think,  were  authorized  to  find  that  the  con- 
ductor was  negligent  in  not  discovering  the  separation  sooner,  and 
that  the  brakeman  was  negligent  in  not  informing  him  of  the 
separation  as  soon  as  it  was  discovered  ;  that  they  were  negligent 
in  not  being  upon  the  tops  of  the  cars  where  they  could  have  con- 
trolled their  motion  by  use  of  the  brakes,  and  signaled  danger 
if  they  discovered  any  one  exposed  thereto,  and  that  had  proper 
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care  been  exercised  in  this  respect  the  intestate  wonld  have  been 
enabled  to  escape  from  the  tracK. 

3.  Was  the  deceased  wanting  in  care?  It  must  be  conceded 
that  he  went  upon  the  track  wiSiout  directing  his  eyes  to  the  de- 
tached cars.  No  one  ordinarily  can,  in  the  exercise  of  care,  go 
upon  a  railroad  track  without  looking  for  approaching  cars ;  but 
it  would  be  unreasonable  to  hold  that  the  law  requires  a  person  to 
look  for  cars  moving  after  a  train  and  within  100  feet  of  it,  espe- 
cially upon  parts  oi  the  road  where,  as  in  this  case,  there  are  no 
switches.  When  one  has  waited  until  the  train  goes  by  he  does 
not  cast  his  eyes  backward  to  see  if  another  train  is  following 
within  100  feet.  The  deceased,  it  may  readily  be  understood  from 
his  position  on  the  bank,  did  not  observe  the  separation  of  the 
train.  In  this  he  was  not  negligent,  for  it  was  not  a  part  of  his 
duty  to  notice  the  length  or  other  characteristics  of  the  approach- 
ing train.  It  may  not  have  been  readily  observed  from  the  posi- 
tion in  which  he  stood.  He  descended  from  the  bank  and  then 
waited  until  the  last  car,  as  he  supposed,  had  passed.  The  noi&e 
of  the  three  cars  following  was  drowned  in  the  greater  noise  of 
the  train  before  him.  In  our  opinion,  his  act  of  walking  upon  the 
track  was  not  in  the  absence  of  care.  These  views,  we  think,  are 
supported  by  the  following  cases :  Brown  v.  N.  Y.  C.  R.  Co.,  32  X. 
Y.,  59Y  ;  Butler  v,  M.  &  St.  P.  Ry.  Co.,  28  Wis.,  487  ;  McGovem 
V.  N.  Y.  C.  &  H.  R.  R.  Co.,  67  N.  Y.,  417 ;  French  v.  Taunton 
Branch  R.  R.  Co.,  116  Mass.,  537. 

The  intestate,  it  will  be  remembered,  was  about  400  feet  from 
his  comrades  when  he  gave  the  signal.  His  duty  required  hini  to 
join  theui.  To  do  so  ne  must  cross  the  railroad  track,  for  they 
were  north  and  he  south  of  it.  He  was,  therefore,  in  the  discharge 
of  his  duty  in  going  upon  the  track.  We  think  it  cannot  be 
claimed  that  it  was  negligence  for  him  to  attempt  to  return  on  the 
track.  He  did  not  go  upon  it  as  a  trespasser,  and  without  authority. 
The  law  will  not  charge  him  with  negligence  because  he  did  not 
attempt  to  cross  the  track  by  a  course  at  right  angles  with  it. 
While  it  cannot  be  denied  that  the  deceased  was  authorized,  in  the 
discharge  of  his  duty,  to  cross  the  track,  it  is  urged  that  in  attempt- 
ing to  ao  so  by  walking  lengthwise  along  the  track,  or  diagonallv 
across  it,  he  was  negligent.  The  thought  of  the  objection  is  tliat 
his  duty  required  him  to  cross  the  track  by  a  course  at  right  angles 
with  it.  It  may  be  admitted,  for  the  purpose  of  argument,  Siat 
had  he  crossed  the  track  in  this  manner  ne  would  have  escaped 
death. 

It  will  be  remembered  that  deceased  was  not  negligent  in  not 
looking  for  the  approaching  cars  ;  that  he  had  a  right  to  presume 
the  train  was  run  in  the  usual  manner,  and  with  the  usual  care 
upon  the  part  of  those  operating  it.  He  was  justified  in  believing 
he  incurred  no  danger  by  going  upon  the  track,  for  the  reason 
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that  he  was  authorized  to  presume  there  were  no  more  cars  and  no 
other  train  following  in  dangerous  proximity  to  the  train  that  had 
just  passed.  Being  authomed  to  act  upon  this  presumption,  he 
was  not  negligent,  unl^s  the  walking  upon  the  track  tor  more 
than  400  feet,  immediately  following  a  train,  would  expose  him  to 
danger  from  another  train  which  might  be  following,  if  the  trains 
were  run  with  ordinary  care  and  in  usual  proximity  to  one  another. 
If  he  walked  Mrith  usual  speed  it  would  require  about  one  minute, 
certainly  not  more  than  a  minute  and  a  half,  for  him  to  pass  over 
the  400  feet  between  the  point  at  which  he  went  upon  the  track 
and  the  point  where  his  comrades  were  awaiting  him.  He  could 
have  rebed  upon  the  presumption  that  another  train  would  not  be 
following  the  passing  train  within  90  seconds,  for  railroad  trains 
are  not  run  in  such  reckless  manner.  Now,  relying  upon  this 
presumption,  and  being  charged  with  the  duty  of  returning  to  his 
comrades,  it  was  not  negligent  for  him  to  walk  lengthwise  along 
the  track  or  cross  it  diagonally.  It  is  more  than  can  be  expected 
of  a  man,  in  the  exercise  of  the  highest  care,  that  when  no  danger 
threatens  he  will  cross  the  track  oi  a  railroad  in  a  course  at  right 
angles  with  it,  when  a  direct  line  to  the  point  to  which  he  is  walk- 
ing crosses  the  track  diagonally.  Instinct  would  prompt  him  to 
cross  on  the  direct  line. 

In  the  case  before  us  the  deceased  was  authorized  to  presume 
that  he  incurred  no  danger  in  crossing  the  track  in  the  manner 
attempted  by  him.  His  duty  required  him  to  cross  the  track 
promptly.  The  law  will  not  hold  that  he  was  guilty  of  negligence. 
This  case  is  distinguished  from  Murphy  v.  C.  K,  I.  &  P.  E.  K.  Co., 
38  Iowa,  539,  and  S.  C,  45  Iowa,  661,  for  the  reason  that  the  de- 
ceased in  those  cases  was  not  upon  the  railroad  in  the  discharge  of 
duty,  and  was  not  authorized  to  presume  that  he  could  walk  upon 
the  track  without  danger. 

4.  The  defendant  ai^ed  the  court  to  give  certain  instructions  to 
the  effect  that  the  intestate  was  not  rightfully  upon  the  track,  and 
that  he  was  negligent  in  walking  thereon.  These  instructions 
were  refused,  and  the  court,  by  instructions  given,  recognized  the 
right  of  the  intestate  to  go  upon  the  track  if  he  exercisea  due  care. 
The  rule  expressed  by  the  decision  upon  the  instnictions,  as  appli- 
cable to  the  case,  is  surely  correct.  We  have  pointed  out  that  the 
intestate  was  on  the  track  in  the  discharge  of  his  duty,  and  there- 
fore rightfully  there. 

5.  The  court  below,  in  an  instruction,  used  this  language :  "  No 
person  has  the  right  to  assume,  when  about  to  go  onto  a  railroad 
track,  that  a  train  is  not  coming,  without  looking  for  himself  to  see 
if  one  is  not  coming."  It  is  insisted  that  under  this  instruction 
the  deceased  was  guilty  of  negligence,  as  it  is  shown  that  he  did 
not  look,  before  going  upon  the  track,  in  the  direction  from  which 
the  train  was  running ;  that  the  instruction  holds  that  he  was  re- 


112  FARLEY   V.   C.   R.   I.   &   P.   R.    P.   CO. 

quired  to  look  for  an  approaching  train.  This  instruction,  it  is 
claimed,  is  the  law  of  tlie  case,  and  the  jury  disregarded  it  in  find- 
ing deceased  was  not  guilty  of  negligence.  We  need  not  inauire 
whether  the  instruction  is  correct  as  a  genei'al  rule.  As  we  liave 
seen,  it  is  not  applicable  to  the  facts  of  the  case.  In  our  opinion, 
if  it  be  regarded  as  the  law  of  the  case,  the  verdict  is  not  in  conflict, 
therewith.  The  jury,  of  course,  were  to  apply  the  instruction  only 
in  case  they  found  facts  to  which  it  was  applicable.  They  found, 
according  to  the  testimony,  that  the  intestate  was  killed,  not  by  a 
train  of  cars  following  the  one  which  had  just  passed  him,  but  by 
two  or  three  detached  cars  from  the  passing  train.  The  instruction 
does  not  direct  that  he  should  look  for  detached  cars. .  We  cannot 
extend  the  instruction  so  that  it  will  include  a  subject  not  expressed 
in  its  language,  when  such  construction  would  result  in  reversing 
the  judgment  in  the  case.  The  instruction,  therefore,  cannot  be 
construed  to  mean  that  the  intestate  was  required  to  look  for  the 
attached  care  of  the  train.  The  verdict  of  the  jury  is  not,  there- 
fore, in  conflict  with  the  instruction. 

6.  Tlie  counsel  for  defendant  asked  an  instruction  to  the  effect 
that  it  is  not  negligence  to  run  cars  detached  from  locomotives,  and 
that  a  person  stepping  upon  the  track  before  a  car  so  run  cannot 
recover.  It  was  refused.  But  the  negligence  in  this  case  was  not 
the  running  of  the  cars  after  the  separation, — that  may  have  been 
avoidable, — ^l^ut  the  want  of  proper  care  in  so  mnning  them  by 
following  at  a  great  speed  near  the  preceding  train  without  proper 
precautions  against  aanger.  The  instruction  is  not  applicable  to 
the  case. 

Y.  Other  instructions  related  to  the  duty  of  defendant's  em- 
ployees in  case  they  had  seen  the  intestate  standing  by  the  side  of 
the  track.  It  is  said  they  would  have  been  authorized  to  suppose 
he  would  have  kept  off  the  track,  and,  therefore,  would  not  have 
been  required  to  give  him  signals  of  danger.  But  the  case  sup- 
posed in  the  instructions  is  not  found  in  the  record.  It  is  not 
shown  that  the  employees  of  defendant  saw  the  intestate  by  the 
side  of  the  track, — in  fact,  they  did  not  see  him  there, — and  their 
negligence  consisted  in  their  being  in  a  position  where  they  could 
not  see  him  when  on  the  track,  and  where  they  could  not  warn  him 
(3r  check  the  train. 

8.  The  court,  in  a  prolix  instruction,  directed  the  juiy  to  deter- 
mine from  the  evidence  certain  enumerated  facts,  informing  them 
that  these  facts  should  be  considered  in  order  to  reach  a  conclusion 
in  the  case.  We  confess  that  the  instruction  could  have  been  well 
omitted.  But  we  fail  to  discover  that  prejudice  to  defendant  was 
wrought  by  it.  It  is  not  claimed  by  counsel  that  incorrect  princi- 
ples are  announced  in  the  instruction,  or  that  facts  were  enumerated 
which  ought  not  to  have  been  considered.  The  instruction  is  not 
a  ground  for  disturbing  the  judgment. 
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9.  An  inetraction  given  to  the  jury  uses  this  language :  "  If  you 
fail  to  find  that  the  deceased  was  not  guilty  of  negligence  con- 
tributing to  his  death,  your  verdict  will  be  for  defendant."  This 
instruction  counsel  for  defendant  complain  of.  We  think,  while 
it  is  not  well  expressed,  it  does  not  announce  an  erroneous  rule. 
Another  instruction  informs  the  jury  that,  to  entitle  plaintiff 
to  a  verdict,  they  must  find  the  intestate  was  without  fault  or 
negligence.  The  jury  surely  would  understand  the  two  instruc- 
tions, considered  together,  to  mean  that  to  authorize  a  verdict  for 
plaintiff  they  must  nnd  that  the  intestate  exercised  care,  and  was 
not  guilty  of  negligence ;  and  this  is  substantially  the  rule  insisted 
upon  by  counsel  for  defendant  in  their  argument. 

The  foregoing  discussion,  we  believe,  aisposes  of  all  questions 
presented  in  the  argument  of  counsel.  We  think  the  judgment  of 
the  District  Court  ought  to  be  aflirmed.     AflSrmed. 

Seevebs,  J.,  dissenting. — 1.  The  court  instructed  the  jury  as 
follows :  "  (7)  The  defendant  has  a  right  to  use  its  track  for  the 
passage  of  trains  at  all  hours  and  times,  and  with  such  frequency 
as  it  desires,  and  it  is  the  duty  of  all  persons  about  to  step  on  such 
track  to  conduct  themselves  with  reference  to  such  rights,  and  to 
exercise  care  and  caution  relative  thereto.  No  person  has  a  right 
to  assume,  when  about  to  go  onto  a  railroad  track,  that  a  train  is 
not  comiujg,  without  loooking  for  himself  to  see  whether  one  is 
coming.  The  track  of  a  railroad  is  a  place  of  danger  and  a  place 
where  the  trains  have  the  first — that  is,  the  prior  and  paramount — 
right,  and  all  persons  about  to  go  onto  it  must  go  there  knowing 
the  danger  and  the  prior  right  of  the  trains,  and  conduct  themselves 
with  due  care."  Tnis  instruction  constituted  the  law  of  this  case, 
whether  correct  or  not,  and  it  was  the  duty  of  the  jury  to  have 
followed  it.  The  undisputed  facts  are,  and  it  is  conceded  in  the 
foregoing  opinion,  the  deceased  stepped  on  the  track  without  look- 
ing in  the  direction  the  detached  cars  were  coming.  If  he  had 
done  so,  the  undisputed  fact  is  he  could  have  seen  the  cars.  If, 
therefoi"e^  the  jury  had  followed  the  instruction,  their  verdict  must 
have  been  for  the  defendant.  The  opinion  holds  the  deceased  was 
not  bound  to  look,  because  he  had  the  riffht  to  suppose  all  the  train 
had  just  passed,  and  there  were  none  following  so  closely  after  the 
cars  which  had  passed.  It  is  evident  the  case  was  not  tried  in 
tlie  court  below  on  any  such  theoiy.  It  is  immaterial  that  the  de- 
tached cars  formed  only  a  portion  of  a  train  instead  of  a  whole 
train,  when  the  result  must  have  been  the  same  if  the  deceased  had 
'Mooted,"  as  the  instruction  requires  he  should  have  done. 

2.  The  defendant  asked  the  court  to  instruct  the  jury  as  follows : 
*'  If  you  believe  from  the  evidence  that  the  deceased  at  the  time  of 
this  accident  was  walking  lengthwise  on  defendant's  track,  and  that 
the  point  where  he  was  walkmg  was  not  a  public  highway,  then  to 
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be  lawfully  there  he  must  have  been  engaged  in  the  performance 
of  8ome  duty  to  defendant  requiring  him  to  be  thus  walking  on 
said  track."  This  instruction  was  refused.  It  should,  I  think, 
have  been  given.  It  was  for  the  jury  to  say  whether  the  deceased 
was  lawfulfy  on  the  track  in  the  performance  of  some  duty.  If 
this  be  not  so,  it  is  strongly  favorable  to  the  plaintiff.  But  the 
opinion  holds,  as  a  matter  of  law,  the  deceased  was  lawfully  on  the 
track  in  the  performance  of  some  duty.  This,  in  my  judgment,  is 
radically  wrong.  There  are  other  views  stated  in  the  opinion  in 
which  1  do  not  concur,  but  I  do  not  care  to  extend  this  dissent,  and 
therefore  do  not  enter  upon  their  discussion. 

See  note  p.  124. 


Louisville  and  Nashville  Railkoad  Company 

V. 

Peter  and  Sarah  MoKenna. 

{Advance  Gase^  Tennesase  BeporU,     April,  1881.) 

The  provision  of  the  Code  (Sec.  1166,  Subsec.  5,  and  Sec.  1167)  providing 
that  **When  any  person,  animal,  or  other  obstruction  appears  upon  the 
road,  the  alarm  whistle  shall  be  sounded,  the  brakes  put  down,  and 
every  possible  means  employed  to  stop  the  train  and  prevent  an  acci- 
dent," and  that  **  every  railroad  company  that  fails  to  observe  these  pre- 
cautions, or  cause  them  to  be  observed  by  its  agents  or  servants,  shall  be 
responsible  for  all  damages  to  persons  or  property  occasioned  by  or  re- 
sulting from  any  accident  or  collision  that  may  occur,"  apply  only  to  the 
injury  of  persons  or  property  while  on  the  road-bed,  and  has  no  applica- 
tion to  the  injury  of  a  passenger  caused  by  an  obstruction  on  the  road-bed. 

In  the  relation  which  a  railroad  company  bears  to  a  passenger,  the  common 
law  furnishes  ample  provision  for  any  negligence  of  the  company,  and 
the  provisions  of  the  Code,  Sees.  1166,  Subsec.  6,  and  1167  have  no  ap- 
plication. 

TuENEY,  J. — At  about  5.30  o'clock  on  the  morning  of  the  12tli 
of  November,  1873,  a  car  oh  plaintiff  in  error's  road  was  thrown 
from  the  track  on  a  trestle  near  Brownsville.  Mrs.  McKenna  was 
a  passenger,  and  very  seriously  injured  by  the  accident.  This  suit 
was  brought  by  husband  and  wife  to  recover  damages  for  the  in- 

It  is  now  the  well  settled  law  of  this  state  that  "  when  a  railroad 
company  engages  in  the  business  of  common  carriers,  they  under- 
take that  the  road  is  in  good  condition  for  travelling  and  fit  for  use, 
that  the  engine  and  carriages  are  roadworthy,  and  properly  con- 
structed and  furnished  according  to  the  present  state  of  the  art. 
And  if  an  injury  results  from  the  imperfection  of  the  road,  the 
carriages  or  the  engines,  the  company  is  liable  unless  tlie  imperfec^ 
tion  was  of  a  character  in  no  degi*ee  attributable  to  negligence.'' 
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That  "  the  company  is  also  bound  for  a  due  application,  on  the  part 
of  its  servants,  of  the  necessary  attention,  art,  and  skill ;  and  it  the 
injury  to  a  passenger  might  nave  been  avoided  by  the  utmost  de- 
gree of  care  and  skill  on  the  part  of  the  agents  and  servants  of  the 
company,  it  is  liable."  That  "  it  is  the  duty  of  the  company  to  use 
the  best  headlight  the  state  of  the  art  affords,  and  this  rule  applies 
to  every  appointment  of  the  locomotive."  3  King's  Digest,  2  ed., 
pp.  1720-21.  The  rule  last  cited  obtains  to  every  appomtment  of 
the  train  and  road.  Under  it,  if  accident  results  from  defects  in 
machinery,  in  the  construction  of  track,  bridges,  trestles,  etc.,  or  if 
there  be  a  failure  to  use  every  possible  precaution,  and  employ 
every  possible  energy  to  prevent  an  accident,  the  company  will  be 
liable.  Therefore,  ii  air-brakes  and  hand-brakes  may  be  used  to 
advantage,  or  if  one  will  assist  the  other  in  checking  the  speed  of 
a  train  when  necessary  to  be  checked,  both  must  be  used,  or  the 
company  will  be  responsible  in  damages  for  any  injury  resulting 
from  an  accident  caused  by  the  running  of  the  train  or  its  being 
thrown  from  the  track. 

When  it  is  necessary  to  check  or  stop  a  train,  every  appliance 
should  be  used  to  that  end,  and  emplovees  in  charge  should  afford 
to  each  other  every  assistance  in  their  power  by  communicating 
notices  and  commands,  by  putting  on  brsikes,  by  using  sand-boxes, 
etc.,  to  increase  friction  and  impede  progress.  In  Miort,  nothing 
demanded  by  the  artful  improvements  ot  the  times  must  be  ne- 
glected, else  a  liability  will  accrue. 

In  this  case  it  is  said  the  accident  was  the  immediate  result  of 
an  obstruction  on  the  trestle,  which  obstruction  was  a  "  T  "  rail 
lying  diagonally  across  the  track,  about  midway  of  the  trestle, 
with  one  end  under  the  south  rail,  and  the  other  resting  on  the  top 
of  the  north  rail,  and  braced  on  both  sides  by  cross-ties. 

It  is  conceded  that  the  alarm  whistle  was  not  sounded. 

The  court  charged  the  jury  :  "  This  being  so,  you  will  find  for 
the  plaintiff  unless  vou  are  satisfied  from  the  testimony  that  it  was 
physically  impossible,  after  applying  the  brakes,  to  have  blown  the 
alarm  whistle  before  the  object  was  struck."  This  charge,  as  we 
think,  presents  the  only  question  to  be  considered  by  us.  It  is  the 
only  one  for  which  exception  is  taken  to  the  action  of  the  circuit 
jud^  and  the  jury.  "With  it  out  of  the  way  we  could  not  reverse 
the  judgment  as  the  case  appears  in  the  record.  It  is  argued  for 
the  appellees  that  the  charge  is  correct,  because  it  pursues  the 
statute  contained  in  section  1166,  subsection  85,  and  section  1167, 
of  Code,  viz. :  "  When  any  person,  animal  or  other  obstruction 
appears  upon  the  road  the  alarm  whistle  shall  be  sounded,  the 
brakes  put  down,  and  every  possible  means  employed  to  stop  the 
train  and  prevent  an  accident."  Every  railroad  company  that  fails 
to  observe  these  precautions,  or  cause  them  to  be  observed  by  its 
agents  or  servants,  shall  be  responsible  for  all  damages  to  persons 
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or  property  occasioned  by  or  resulting  from  any  accident  or  col 
lision  that  may  occur. 

This  statute  is  very  broad  and  comprehensive,  and  if  it  is  intended 
to  be  applied  to  passengers  on  the  train,  the  judgment  must  be 
affirmed.  The  heading  of  the  chapter  under  which  we  find  the 
sections  of  the  Code  referred  to,  is,  of  certain  regulations  for  the 
protection  of  life  and  property  on  railroads.  Our  first  inquiry  is, 
was  the  statute  necessary  to  the  safety  or  protection  of  property 
or  persons  being  moved  by  or  travelling  on  railroad  trains  ?  Has 
it  given  to  such  persons  or  property  a  remedy  or  remedies  more 
extensive  and  effective  than  already  existed  by  common  law.  If 
there  were  not  any  statutes  upon  the  subject,  and  a  person  is  in- 
jured or  killed,  or  his  property  damaged  or  destroyed  through  the 
negligence  of  a  railroad  company,  its  agents  or  employees,  for 
.  such  wrong  and  injury  there  is  at  common  law  a  complete  and 
adequate  remedy.  The  statute  has  given  this  remedy  no  strength. 
The  rule  has  always  been  that  common  carriers  are  bound  to  the 
utmost  care  and  diligence  in  the  transportation  of  persons  and 
property,  and  are  responsible  in  damages  for  the  consequences  of 
the  failure  of  its  exercise.  No  statute  has,  nor  could  it  have  made, 
this  obligation  more  imperative. 

Our  next  inquiry  is :  Was  the  statute  necessary  to  the  protection 
of  persons  and  property  on  the  track  of  a  railway  in  front  of  an 
approaching  train  ? 

The  company  has  obtained  its  right  of  way  by  charter  from  the 
State,  and  is  entitled  to  the  exclusive  use  and  occupation  of  its 
track  and  road-bed,  and  their  obstruction  by  others  is  a  trespass. 
Without  legislation  of  the  character  we  are  considering,  the  com- 
pany and  its  agents  would  not  be  bound  to  that  watchfulness  and 
care  imposed  by  the  act  to  prevent  injury  to  persons  or  property 
trespassmg  upon  the  road,  and  thereby  obstructing  the  exercise  of 
the  charter  rights  of  the  company,  and  would  be  held  to  a  less 
strict  rule  of  accountability  in  suits  for  damages.  In  case  of  pas- 
sengers or  property  on  trains,  the  common  law  implies  an  under- 
taking on  the  part  of  the  carriers  that  its  road  is  in  the  best  order, 
its  engines,  trams  and  machinery  perfect  and  roadworthy,  that  its 
operatives  are  capable,  faithful,  and  will  use  every  possible  means 
to  prevent  an  injury  to  persons  or  property  it  carries  for  hire. 
Wliile  as  to  persons  or  property  on  its  track,  it  is  only  bound  to 
ordinary  care  and  diligence,  if  or  is  it  required  to  have  its  ma- 
chinery, carriages  and  road  in  better  than  ordinary  condition  and 
repair.  In  our  opinion  the  statute  was  passed  to  remedy  these  lat- 
ter defects  of  the  common  law.  Even  under  the  statute,  it  has 
never  been  contended  that  anything  more  shall  be  done  than  is 
directly  required  by  it.  There  is  nothing  in  the  statute  involving 
an  inquiry  as  to  the  condition  of  the  road,  machinery  or  other 
appointments:    while  at  common  law,  these,  together  with  the 
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specifications  in  the  statute  are  open  to  investigation ;  when  pas- 
sengers or  property  on  trains  are  injured,  and  it  cannot  be  inferred 
that  the  legislature  intended  an  abridgment  of  common  law  rights. 
We  therefore  conclude,  that,  as  a  suflScient  remedy  already 
existed,  a  remedy  more  comprehensive  than  the  statutory  one,  the 
legislature  merely  intended  to  enlarge  rights  and  remedies  in  the 
one  case,  and  to  leave  them  in  the  other  in  full  play  and  without 
contraction. 

It  may  be  as  necessary  to  the  safety  of  passen^rs  that  the  alarm 
shall  be  sounded  as  that  any  other  act  shall  be  done,  but  this  can 
only  be  required  when  it  will  have  a  tendency  to  decrease  the  dan- 
ger of  an  accident.  Whether  the  omission  to  sound  the  alarm 
whistle  was  want  of  proper  care  and  skill,  and  whether  its  sounding 
would,  under  all  the  circumstances,  have  been  necessary  to  lessen 
the  chances  of  mishap,  are  questions  of  fact  for  the  jury,  and  the 
charge  of  the  circuit  jud^e  should  have  been  so  qualified.     The 

ndgment  is  reversed,  and  the  cause  remanded.     Deajdesics,  C. 

'.,  dissented. 

See  note  p.  124 


j 


Hallihan 

V. 

The  Hannibal  &  St.  Joseph  Rah^eoad  Company,  Appellant. 

(71  Misttniri  Bep</rts  113.   October  Term  113.) 

In  an  action  against  a  railroad  company  to  recover  damages  for  the  killing  of 
plain tifTs  husband,  the  evidence  showed  the  circumstances  of  his  death 
to  have  been  as  follows :  Deceased  was  a  repairer  of  cars,  of  some  years 
experience,  in  the  service  of  another  company,  and  was  familiar  with 
defendant's  freight  yard,  and  knew  that  the  work  of  switching  and  mak- 
ing up  trains  was  constantly  going  on  there.  He  also  knew  the  custom- 
ary mode  of  doing  this  work.  Defendant  had  in  its  yard  a  repair  track, 
and  separate  from  it,  a  track  known  as  a  transfer  track,  which  was  spe- 
cially set  apart  for  cars  whose  contents  were  to  be  transferred  to  other 
roads.  On  the  day  of  the  accident  defendant's  car  repairer  was  engaged 
in  inspecting  a  car  standing  on  this  transfer  track,  when  deceased  hap- 
pened to  pass  by.  He  called  to  deceased  to  look  at  some  work  that  had 
been  done  upon  the  car.  Deceased  was  in  the  act  of  complying  with 
this  request,  and  was  probably  standing  or  stooping  on  the  track  at  one 
end  of  the  car,  when  another  car  switched  down  the  track  from  the  oppo- 
site direction  in  the  usual  manner,  struck  the  first  and  sent  it  forward 
several  feet,  running  over  him  and  inflicting  the  injuries  of  which  he 
died.  Defendant's  car  repairer,  (who  was  the  only  eye  witness,)  testi- 
fied that  the  accident  happened  almost  the  instant  he  spoke  to  de- 
ceased. The  evidence  tended  strongly  to  show  that  there  was  a  brake- 
man  in  charge  of  the  colliding  car,  but  that  it  would  have  been  impos- 
sible for  him,  if  he  was  on  the  look-out,  to  see  deceased.  HM^  that  plain- 
isSL  was  not  entitled  to  recover. 
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George  W.  Easley,  for  appellant. 
Tichenor  &  Warner,  for  respondent. 

Sherwood,  C.  J. — Action  for  damages  for  injuries  resulting  in 
the  death  of  plaintiflPs  husband,  rlaintiff  had  judgment  for 
$5,000.  The  yards  of  defendant,  where  the  accident  occurred,  are 
about  ten  acres  in  extent,  and  covered  with  a  net-work  of  tracks, 
where  the  switching  of  cars  and  the  making  up  of  trains  was  going 
on  almost  continuously  during  the  busy  season.  It  seems  to  be  the 
customary  manner  of  switching  cars  in  the  yard  of  defendant  for 
the  engine  to  take  the  cars  up  toward  the  bridge  then  "  kick"  them 
off,  when  they  are  cut  off  by  yardmen  to  run  on  the  different 
tracks  wherever  wanted ;  and  the  cars  cannot  be  coupled  at  all, 
without  the  cars  switched  have  acquired  a  sufficient  momentum  to 
strike  the  cars  to  which  they  are  to  be  coupled,  with  a  considerable 
degree  of  force,  enough  to  move  the  cars  with  which  they  come  in 
contact,  a  distance  of  several  feet.  Harris,  a  car  repairer  of  defend 
ant's  cars,  was,  at  the  time  of  the  accident,  at  the  south  end  of  a 
car  recently  repaired  and  engaged  in  inspecting  it.  That  car  stood 
on  a  track  ninning  near  the  freight  depot,  and  close  to  the  plat- 
form of  the  depot,  which  track  was  used  by  defendant  for  transfer- 
ring freight  from  defendant's  road  to  others.  There  care  would  be 
placed  which  had  to  be  unloaded  into  or  loaded  from  the  cars  of 
other  roads.  This  track  was  entirely  distinct  and  apart  from  the 
repair  track.  South  of,  and  below  the  car  being  inspected,  on  the 
same  track,  and  distant  nearly  a  car's  length,  was  a  string  of  fifteen 
or  twenty  cars,  and  to  the  north,  or  in  the  direction  of  the  bridge, 
there  stood  one  car,  though  not,  it  seems,  on  the  same  track.  There 
was  a  switch  100  yards  north  of  the  car  Harris  was  examining, 
the  track  there  inclining  to  the  south  from  the  switch.  About  175 
feet  from  the  freight  depot  stood  a  tool  house  some  ten  by  twelve 
feet  in  size,  six  or  seven  feet  from  the  track,  where  that,  after  run- 
ning south  from  the  switch,  bore  off  to  the  west  before  reaching 
the  tool  house.  There  was  evidence  that  this  house  would  in  all 
probability  obstruct  the  view  of  cars  coming  down  the  track,  but 
that  a  man  standing  on  the  freight  depot  platform,  could  see  a  car 
running  down  the  track,  if  he  looked. 

While  Harris  was  engaged  in  the  work  of  inspection,  and  eitlier 
under  the  south  end  of  the  car,  or  else  standing  on  the  track  at  the 
south  end  of  the  car,  Hallihan,  who  was  a  car  repairer  of  the  Mo. 
B.,  Ft.  S.  &  G.  R.  R.  Co.,  had  been  so  for  several  years,  and 
was  thoroughly  conversant  with  the  custom  of  defendant's  yard  in 
respect  to  its  method  of  distributing  care  by  means  of  running 
switches,  being  accustomed  to  being  about  the  yards  every  day? 
came  along  on  the  freight  depot  platform,  and  while  there  or  eke 
near  Hams,  the  latter  spoke  to  him  to  look  how  certain  repairs  had 
been  done  on  the  car  being  inspected.  Hallihan,  it  seems,  complied 
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or  attempted  to  comply  with  the  request  made  him,  when  a  freight 
car  switcned  in  tlie  usual  way,  ana  not  coming  down  very  fast, 
drove  the  car  Harris  was  examining  a  distance  of  seven  or  eight 
feet,  ran  against  Harris  and  over  HalHhan,  resulting  in  the  death 
of  the  latter.  The  position  Hallihan  occupied  at  the  time  of  tlie 
fatal  occurrence,  it  is  impossible  to  detennme.  Harris  says :  "  I 
Lad  no  time  to  look  to  see  what  deceased  was  doing,  the  accident 
was  so  sudden.  I  should  judge  that,  if  he  had  time  after  I  spoke 
to  him,  he  was  stooping  down  looking  at  the  car  when  the  accident 
liappened.  I  don't  Know  whether  Hallihan  was  stooping  down  on 
the  track  looking  at  the  car.  The  accident  happened  so  quick  after 
I  spoke  to  him  tnat  I  don't  know  what  was  done ;  it  was  almost  the 
instant  I  spoke  that  the  accident  happened ;  there  was  no  time  for 
looking  after  the  words  were  spoken."  This  witness  also  states 
that  he  looked  immediately  after  the  cars  came  together,  and  saw 
no  brakeman  on  the  car  or  near  there ;  that  it  was  not  impossible 
for  a  brakeman  standing  on  the  car  coming  down,  when  witiiin  four 
car  lengths,  or  128  feet,  to  see  Harris  and  Hallihan  behind  the  car, 
though  there  was  "  great  improbability  of  it."  There  was  positive 
testimony  of  several  other  witnesses  that  there  was  a  brakeman  on 
the  car  which  caused  the  injury. 

The  foregoing  was  the  substance  of  the  testimony,  and  upon  that 
we  are  called  on  to  say  whether  the  court  below  erred  in  its  refus- 
al to  give,  at  the  instance  of  defendant,  an  instruction  in  the  nature 
of  a  oemurrer  to  the  evidence.  "We  think  such  an  instruction 
should  have  been  given,  and  these  are  our  reasons  therefor :  There 
is  nothing  in  the  evidence  adduced  at  the  trial  to  show  that  defend- 
ant was  aware  of  the  perilous  position  in  which  Hallihan  had  placed 
himself,  or  that,  even  if  thus  aware,  the  in  jurycomplained  of  could 
liave  been  prevented  ;  for  the  testimony  of  Harris,  conspicuously 
shows  that  the  negligent  act  of  Hallihan,  and  the  act  of  defendant 
causing  his  death  were,  to  all  practical  intents  and  pui-poses,  simul- 
taneous or  concurrent  acts.  Harris  calls  to  Hallihan,  the  latter  re- 
sponds, or  attempts  to  respond  to  the  call,  and  immediately  the  car 
being  examined  is  struck.  So  quickly  does  the  one  event  succeed 
the  other,  that  Harris  will  not  undertake  to  sav  what  the  position 
of  Hallihan  was  when  receiving  the  injury.  If  Harris,  in  the  im- 
mediate presence  of,  and  in  contiguity  to,  Hallihan,  was  not  able 
to  discover  his  position,  would  it  not  be  altogether  unreasonable  to 
demand  that  a  brakeman,  if  on  the  incoming  car,  should  be  required 
to  do  more?  And  for  failing  to  do  this,  to  demand  that  the  com- 
pany be  held  liable  ? 

Liability  is  never  created  except  by  the  non-performance  of  duty, 
but  it  was  not  a  failure  to  perform  a  duty,  because  the  defendant 
failed  to  anticipate  that  Hallihan  would  prove  a  tresspasser  on  its 
track.  The  defendant  company  had  as  much  right  to  a  free  and 
unobstructed  use  of  that  track,  and  of  its  yards,  and  as  little  cause 
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to  suspect  or  anticipate  an  interference  with  those  rights,  as  has  the 
honest  farmer  for  similar  unfavorable  anticipations,  when  driving 
his  team  afield  within  his  own  lawful  enclosure,  and  on  the  soil  of 
his  own  homestead.  The  cajse  is  even  stronger  in  behalf  of  the 
company  in  consequence  of  the  peril  attendant  on  and  incident  to 
commg  in  contact  with  machinery  of  the  dangerous  character 
which  the  prosecution  of  its  business  compels  it  to  employ.  A 
person  would,  perhaps,  be  guilty  of  but  slight  negligence  while  at- 
tempting to  cross,  or  temporarily  to  obstruct  trie  roadway  of  a 
slow  moving  farm  wagon,  while  he  would  be  justly  held  guilty  of 
the  extrem,e  of  rashness,  should  he  attempt  to  cross,  or  to  tempora- 
rily obstruct  the  roadway  of  a  moving  car. 
.  These  remarks,  applicable  in  all  instances  where  a  railroad  com- 
pany is  engaged  in  distributing  cars,  and  making  up  trains  in  its 
own  private  yards,  where  it  owes  no  special  duty  to  the  gen- 
eral public,  as  in  the  case  of  streets,  public  crossings  and  the  like^ 
apply  with  unwonted  force  in  the  present  instance  ;  for  not  only 
was  Ilallihan  not  engaged  in  the  exercise  of  a  legal  right,  but  he  in- 
curred a  special  risk  by  venturing  upon  the  transfer  track  of  de- 
fendant, and  undertaking  to  examine  a  car  there,  when  it  must  be 
presumed  from  the  facts  in  evidence  that  he  was  familiar  with  the 

i)eril  his  rash  act  invited.  That  track  was  devoted  to  the  particu- 
ar  purposes  which  the  evidence  discloses,  and  there  was  no  ground 
for  the  presumption  that  the  track  in  question  would  be  used  for 
any  other  purpose  than  those  mentioned,  or  that  defendant's  servants 
thus  engaged  in  switching  the  cars,  would  anticipate  the  unaccus- 
tomed and  unwarranted  use  to  which  the  track  was  applied.  Kow, 
if  it  be  true,  as  before  stated,  that  liability  can  only  result  from  a 
non-performance  of  duty,  and  if  it  be  also  true  that  it  was  not  the 
duty  of  defendant  to  anticipate  a  failure  on  the  part  of  Hallihanto 
observe  the  most  obvious  and  ordinary  dictates  oi  prudence,  then  of 
necessity  it  follows  that  defendant,  failing  in  the  performance  of 
no  duty,  has  incurred  no  liability.  If  the  defendant  s  servants  with 
knowledge  of  Ilallihan's  dangerous  position,  or  with  good  grounds 
to  suspect  his  danger,  had  wuf  ully  or  recklessly  permitted  the  car 
being  switched  to  strike  the  one  being  examined,  a  very  different 
question  would  be  presented.  But  there  is  no  element  of  wilful- 
ness in  this  case,  and  therefore  in  this  respect  it  is  not  distinguish- 
able in  principle  from  cases  heretofore  decided  by  us,  where  we 
held  as  a  matter  of  law  that  no  cause  of  action  existed.  Maher  r. 
A.  &  P.  R  K.  Co.,  64  Mo.,  267 ;  Harlan  v.  St.  Louie,  K.  C.  &  ^^ 
K.  K.  Co.,  64  Mo.,  480.  For  the  foregoing  reasons  the  judgment 
will  be  reversed.    All  concur. 

Bee  note  p.  124. 
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Albert  J.  Weight 

V. 

Boston  and  Matwe  Bailboad. 

(129  ManachudeUs  BeparU.     Septmber  22,  1880.) 

A  person,  who  is  injured  while  crossing  the  tracks  of  a  railroad  corporation 
at  a  place  not  a  highway,  and  where  no  inducement  is  held  out  to  him 
to  cross  by  the  corporation,  cannot  maintain  an  action  against  the  cor- 
poration for  such  injury. 

A  person,  who  is  injured  by  a  train  of  cars  at  a  place  where  a  highway 
crosses  a  railroad  at  grade,  cannot  maintain  an  action  against  the  rail- 
road corporation,  if  it  appears  in  evidence,  imdisputed,  that  he  attempted 
to  cross  on  foot,  without  looking  to  see  if  a  train  was  coming. 

An  action  for  personal  injuries  cannot  be  maintained  against  a  railroad  cor- 
poration, under  the  St.  of  1874,  c.  872,  §  164,  if  the  declaration  does  not 
allege  that  the  accident  occurred  upon  a  crossing  of  a  highway  at  grade, 
that  the  statutory  signals  required  at  such  crossing  were  neglected  by 
the  defendant,  and  that  such  neglect  contributed  to  the  injury. 

Tort.  The  dedaration  contained  two  counts.  The  first  count  was 
as  follows :  "  The  plaintiff  says  that  while  he  was  travelling  on 
Cambridge  Street  in  the  City  of  Somerville,  in  the  exercise  of  due 
and  ordinai-y  care,  the  defendant,  by  its  agents  and  servants,  grossly 
and  carelessly  ran  and  drove  an  engine,  attached  to  a  long  train  of 
cars,  upon  and  over  him,  wounding  him  in  his  head,  breaking  his 
legs  and  arms,  and  greatly  injurmg  him  in  his  person."  The 
second  count  was  for  an  injury  received  while  on  tlie  premises  of 
the  defendant. 

Trial  in  this  court,  before  Ames,  J.,  who  withdrew  the  case  from 
the  jury,  and  reported  it  for  the  consideration  of  the  full  court. 
The  facts  appear  in  the  opinion. 

D.  F.  Crane  and  K.  Lund,  for  the  plaintiff : 

S.  Lincoln,  Jr.,  for  the  defendant,  cited  Johnson  v,  Boston,  etc., 
R.  R.  Co.,  125  Mass.,  75 ;  Allyn  v.  Boston,  etc.,  R.  R.  Co.,  105 
Mass.,  77 ;  Blaker  v,  N.  J.,  Midland  Co.,  30  N.  J.  Eq.,  240 ; 
Maynard  v,  Boston,  etc.,  R.  R.  Co.,  115  Mass.,  458 ;  Morrissey  v. 
Eastern  R.  R.  Co.,  126  Mass.,  377;  Railroad  Co.  v,  Lockwood,  17 
Wall.,  382 ;  McPheeters  v.  Hannibal,  etc.,  R.  R.  Co.,  45  Mo.,  26 ; 
Beal  V.  South  Devon  Ry.  Co.,  3  Hurlst.  &  C,  337. 

Colt,  J. — The  plaintiff  at  the  time  of  his  injury  was  not  a  pas- 
senger going  to  or  from  a  train  on  the  defendant's  road.  He  was 
either  using  the  premises  of  the  defendant's  station  at  East 
Somerville  tor  his  own  convenience,  as  affording  him  a  shorter  way 
from  Perkins  Street  on  the  north,  by  Cambridge  Street  on  the 
south,  to  the  station  of  the  Eastern  Railroad,  or  e£e,  after  so  using 
the  premises,  he  was  attempting,  on  reaching  Cambridge  Street,  to 
pass  diagonally  both  across  the  highway  and  across  the  defendant's 
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tracks,  towards  the  last-named  station,  for  the  purpose  of  takkg 
passage  over  the  latter  road  in  a  train  then  just  arriving. 

The  tracks  of  the  two  railroad  corporations  at  this  point  are 
parallel,  and  the  station-houses  are  built  neai'ly  opposite  to  each 
other.  The  platform  at  the  defendant's  station  extends  from  street 
to  street,  but  there  is  nothine  in  the  arrangement  of  the  platforms  or 
buildings  which  indicates  tnat  they  were  intended  for  the  use  of 
passengers  of  the  other  road  going  to  and  from  its  station.  As  was 
said  in  Johnson  v,  Boston  &  Maine  Railroad,  125  Mass.,  75,  T^ 
with  reference  to  a  similar  accident  to  a  person  who  was  using  these 
very  premises  in  the  same  way,  "  the  defendant  was  not  bound  to  uo 
any  act  of  service  for  the  plaintiff,  nor  to  fulfil  any  contract  witli 
her,  relating  to  the  use  by  Jier  of  its  lands."  "  In  going  upon  the 
railroad  track  in  order  to  make  a  short  cut  to  the  station  of  the 
EaBtern  Railroad,  she  assumed  all  risks  of  bad  condition  of  the  plat- 
forms and  of  the  road-bed,  and  of  the  running  of  engines  and 
cars."  It  was  accordingly  held  in  that  case  that  the  plaintiff,  wbo 
was  injured  through  the  negligence  of  the  corporation  while  cro^^ 
ing  the  tracks,  when  she  shoula  have  crossed  in  the  highway,  wat  a 
trespasser,  and  could  not  recover  without  evidence  that  the  defend- 
ant's negligence  was  wilful. 

In  the  case  at  bar,  there  was  some  evidence  offered  tending  to 
show  that  the  plaintiff  waB  injured,  not  on  the  premises  of  the  cor- 
poration, but  after  he  reached  Cambridge  Street,  and  while  he  was 
crossing  both  that  street  and  the  tracks  of  the  railroad,  in  going 
towards  the  Eastern  Railroad  station.  It  is  true,  that  if  the  case 
had  been  submitted  to  the  jury,  they  might  have  found  that  he  was 
injured  within  the  limits  oi  the  highway.  But  in  either  aspect  of 
the  case,  and  without  reference  for  the  present  to  the  provisions  of 
the  St.  of  1874,  c.  372,  §  164,  we  sve  of  opinion  that  the  evidence 
entirely  fails  to  show  that  the  plaintiff  was  in  the  exercise  of  due 
care.  The  uncontroverted  facts  show  that  he  was  negligent.  He 
testified  that  he  walked  down  the  platform  of  the  defendant's  sta- 
tion from  Perkins  Street  about  half-way,  intending  to  take  the 
train  on  the  Eastern  Railroad,  which  was  about  due,  and  had  his 
mind  on  that,  having  no  occasion  to  know  anything  about  the 
train  on  the  Boston  &  Maine  Railroad ;  that,  after  a  short  stop,  he 
walked  down  the  platform  but  could  not  tell  how  far,  and  did  not 
remember  that  he  walked  off  at  Cambridge  Street ;  that  he  saw  the 
train  on  the  Eastern  Railroad  coming  fast,  and  knew  it  was  time  to 
be  off,  and  could  not  tell  whether  he  stepped  off  the  platform,  or 
whether  he  got  to  the  end  of  it  or  not,  and  did  not  remember 
leaving  the  platform  at  all ;  that  the  last  he  did  remember  was  that  he 
was  on  the  platform  going  towards  the  train  on  the  Eastern  Kail- 
road  ;  that  he  looked  to  this  train  and  his  attention  was  directed 
right  to  it ;  that  he  did  not  look  either  way  on  the  Boston  &  Maine 
I&ilroad,  or  look  back,  or  see  or  hear  anything  whatever  of  any 
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train  when  he  was  on  the  rails  of  the  defendant's  road ;  that  he 
must  have  seen  if  he  had  looked,\bnt  his  attention  M^as  drawn  right 
to  the  train  on  the  Eastern  Eailroad,  and,  having  no  occasion  to 
look  at  anvthinff  else,  he  paid  no  attention  to  anything  abont  the 
defendant  6  road,  and  did  not  notice  that  the  gate  across  the  high- 
way was  closed,  or  whether  there  was  any  flagman  on  the  street, 
or  whether  any  signal  or  means  of  warning  was  provided  by  the 
defendant  corporation. 

The  effect  of  this  evidence  is  not  controlled  or  contradicted  by 
any  other  evidence  in  the  case.  It  shows  that  the  plaintiff  was 
attempting  to  cross  the  tracks  of  a  railroad,  which  he  knew  were 
in  constant  nse  for  passing  trains,  at  a  place  with  which  he  was  per- 
fectly familiar,  not  merely  without  affirmative  proof  of  care  com- 
mensurate with  the  danger  to  which  he  was  exposed,  but  with 
positive  proof  of  negligence  on  his  part.  He  was  not  allured  into 
the  danger  by  any  act  or  declaration  of  the  defendant  or  its  agents, 
or  by  any  peculiar  construction  or  arrangement  of  the  premises, 
lie  was  not  misled  by  any  order  or  signal.  The  crossing  was 
closed  by  a  ^te,  but  he  paid  no  attention  to  anything  about  the 
railroad  which  he  was  passing  over,  or  to  any  signal  or  means  of 
warning.  Such  conduct  is  condemned  by  the  general  knowledge 
and  experience  of  all  prudent  men,  and  is  conclusive  on  the  Ques- 
tion 01  due  care.  Ailyn  v.  Boston  &  Albany  E.  R.,  105  Mass., 
T7 ;  Butterfield  v,  "Western  R.  R.,  10  Allen,  532 ;  Bancroft  v. 
Boston  &  Worcester  R.  R.,  97  Mass.,  275;  Burns  v,  Boston  & 
Lowell  R.  R.,  101  Mass.,  50.  Nor  do  we  see  any  evidence  which 
would  justify  a  finding  that  the  plaintiff  was  injured  by  the 
reckless  and  wanton  misconduct  of  those  employed  in  the  manage- 
ment of  the  train. 

By  the  St.  of  1874,  c.  372,  §  164,  reenacting  the  St.  of  1871,  c. 
352,  it  is  provided  that,  if  a  person  is  injured  by  a  collision  at  a 
railroad  crossing,  and  it  appears  that  the  corporation  neglected  to 
irive  the  signals  by  bell  and  whistle  required  by  statute,  the  cor- 
poration shall  be  liable,  unless  it  is  shown  that,  in  addition  to  mere 
want  of  ordinary  care,  the  person  injured  is  guilty  of  gross  or  wil- 
ful negligence,  or  was  acting  in  violation  of  law.  If  this  enact- 
ment oianges  the  law,  and  if  the  plaintiff  is  entitled  to  the  benefit 
of  it  as  a  traveller  in  the  highway,  notwithstanding  the  direction  in 
which  he  was  going,  and  the  fact  that  he  came  upon  the  crossing 
not  from  the  highway,  but  from  the  premises  of  the  defendant,  yet 
we  are  of  opinion  that,  under  his  declaration,  he  is  not  entitled  to 
recover  in  this  action  by  virtue  of  the  statute  under  consideration.. 

The  declaration  contains  two  counts.  The  first  is  for  injury 
received  by  the  plaintiff  on  Cambridge  Street,  from  the  engine  and 
ears  of  the  defendant.  The  other  is  for  an  injury  received  by  him 
while  on  the  premises  of  the  defendant.  He  relies  on  the  first 
count  only  as  sufficient  under  this  statute  ;  but  the  difficulty  is  that 


124  WRIGHT  7).   BOSTON  &   MAINE   R.   R. 

there  is  no  allegation  therein  that  the  collision  occnn-ed  upon  a 
crossing  of  a  higliway  at  grade,  or  that  the  statutory  signals  required 
at  such  crossings  were  neglected  by  the  defendant,  or  that  such 
neglect  contributed  to  the  injury.  These  allegations  are  essential 
if  the  plaintiff  seeks  to  maintain  his  action  upon  this  statute.  They 
are  necessary  because,  on  the  facts  here  disclosed,  there  is  no  other 
ground  of  recovery  left.  Williams  v.  Hinghara  &  Quincy  Bridge 
&  Turnpike,  4  Pick.,  341.  It  is  well  settled  that,  in  declaring 
upon  a  cause  of  action  arising  under  a  statute,  the  plaintiff  mns: 
state  specially  every  fact  required  by  the  statute  to  fix  the  liability. 
And  it  was  recently  held  by  this  court,  in  accordance  with  these 
rules  of  pleading,  tnat,  if  an  indictment  against  a  railroad  corpora- 
tion, to  recover  for  the  use  of  the  widow  and  children  for  the  loss 
of  a  life  at  a  grade  crossing,  alleged,  as  the  only  act  of  negligenoe, 
that  the  locomotive  engine  was  run  rashly,  without  watch,  care  and 
foresight,  and  with  great  and  improper  speed,  evidence  was  not 
admissible  to  show  that  there  was  neglect  to  ring  the  bell  or  sound 
the  whistle,  because  such  negligence  was  not  sufficiently  alleged 
Commonwealth  v.  FitchburgKailroad,  126  Mass.,  472.  It  follows, 
by  the  terms  of  the  report  on  which  the  case  has  been  reserved, 
that  there  must  be 

Judgment  for  the  defendant. 

A  person  who  is  unlawfully  upon  the  company's  track,  is  a  trespasser,  and 
assumes  all  the  risks  incident  thereto.  A  railroad  company  has  the  right  to 
presume  that  persons  will  not  trespass  upon  its  right  of  way;  therefore  it  is 
under  no  obligation  to  take  precautions  against  possible  injuries  to  intruder 
upon  it.  Robertson  v.  Erie  R.  R.  Co.,  22,  Barb.  91 ;  Lake  Shore,  etc.,  R 
R.  Co.,  V.  Hart,  19  Am.  Ry.  R.,  249;  McKenna  v.  N.  Y.,  etc.,  R.  R  Co.,  8 
Daly,  304;  McCarty  v.  Delaware,  etc.,  R.  R.  Co.,  17  Hun.,  74;  Van  Schaick 
9.  Hudson,  etc.,  R.  R.  Co.,  43  N.  Y.,  527;  Kenyon  v,  N.  Y.,  etc.,  R.  R.  Co. 
a  Hun.,  479;  Lehey  v.  Hudson,  etc.,  R.  R.  Co.,  4  Robt.,  204;  Gree  e.  Erie 
R.  R.  Co.,  11  Hun.,  333;  R.  R.  Co.  v.  Norton,  24  Pa.  St.,  465;  Heil  v.  Gland 
ing,  42  Pa.  St.,  493;  Phila.,  etc.,  R.  R.  Co.,  v.  Hammell,  44  Pa.  St.,  375; 
Pittsburg,  etc.,  R.  R.  Co.,  «.  Evans,  53  Pa.  St.,  250;  Mulhenin  v.  Delaware, 
etc.,  R.  R.  Co.,  81  Pa.  St.,  366;  Pittsburg,  etc.,  R.  R.  Co.  v.  Collins,  87  Pa. 
St.,  405;  Lafayette,  etc.,  R.  R.  Co.  v.  Huffman,  28  Ind.,  287;  Terre  Haute, 
etc.,  R.  R.  Co.  V,  Graham,  46  Ind.,  239;  Jeffersonville,  etc.,  R.  R.  Co.  f- 
Goldsmith,  47  Ind.,  43;  Cincinnati,  etc.,  R.  R,  Co.,  «.  Eaton,  63  Ind.,  310; 
Evansville,  etc.,  R.  R.  Co.  «.  Wolf,  59  Ind.,  89;  Galena,  etc.,  R.  R  Co.  f. 
Jacobs,  20  111.,  478;  Illinois,  etc.,  R.  R.  Co.  «.  Hall,  72  III.,  222;  Illinois, 
•etc.,  R.  R.,  Co.  v.  Hetherington,  83  III.,  510;  Lake  Shore,  etc.,  R,  R  Co.  r. 
Hart,  87  111.,  629;  Kansas  Pacific  R.  R  Co.  «.  Ward,  4  Col.,  30;  Rother 
Milwaukee,  21  Wis.,  256;  Johnson  v.  Boston,  etc.,  R  R.  Co.,  125,  Mass.,  7o; 
Morrisey  v.  Eastern  R,  R  Co.,  126  Mass.,  377;  compare  Hicks  «.  Pacific  R 
R.  Co.,  64  Mo.,  430.  But  a  different  rule  prevails  as  to  children  trespassicg 
npon  the  track.  Johnson  t,  Chicago,  etc.,  R.  R.  Co.,  note,  1  Am.  &  Eng. 
R  Cas.,  155. 

In  Harlan  «.  St.  Louis,  etc.,  R  R  Co.,  64  Mo.,  480,  65  Mo.,  22;  whene  & 
person  on  foot  attempted  to  cross  some  railroad  tracks,  not  at  a  crossing.  la 
so  doing,  he  stepped  from  behind  some  freight  cars  standing  on  a  side  track, 
on  to  the  main  track,  seven  feet  further  on,  and  was  there  struck  by  a  ponj 
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engine,  which  had  do  beli-rope,  and  which  approached  without  ringing  the 
bell,  and  was  there  killed.  Mr.  Justice  Henry,  in  delivering  the  opinion  of 
the  court,  held,  **  When  it  is  said,  in  cases  where  the  plaintm  has  been  ^ilty 
of  contributory  negligence,  that  the  company  is  liable  if  by  the  exercise  of 
ordinary  care  it  could  have  prevented  the  accident,  it  is  to  be  understood 
that  it  will  be  so  liable  if  by  the  exercise  of  reasonable  care  after  a  discovery 
by  defendant  of  the  danger  in  which  the  party  stood,  the  accident  could 
have  been  prevented;  or  if  the  company  failed  to  discover  the  danger, 
through  the  recklessness  or  carelessness  of  its  employees,  when  the  exercise 
of  ordinary  care  would  have  discovered  the  danger  and  averted  the 
calamity." 

In  Hulherrin  t>.  Delaware,  etc.,  R.  R.  Co.,  Mr.  Justice  Paxton  held  that, 
"Except  at  crossings,  where  the  public  have  a  right  of  way,  a  man  who 
steps  his  foot  upon  a  railroad  track  does  so  at  his  peril."  In  Ferguson  v. 
Virginia,  etc.,  R.  R.  Co.,  13  Nev.,  185,  it  was  held  that  a  railroad  company 
is  not  chargeable  with  negligence  in  failing  to  keep  in  repair  a  private  way 
over  its  track,  constructed  for  its  own  benefit,  although,  by  its  license,  used 
by  other  parties ;  no  act  of  misfeasance  on  the  part  of  the  company  being 
shown,  nor  the  way  shown  to  have  been  a  public  highway  prior  to  the  con- 
struction of  the  railroad.  Where  the  statute  makes  it  the  duty  of  the  rail- 
road company  to  keep  an  employee  upon  the  look-ahead,  and  when  a  person 
appears  upon  the  road  to  give  proper  signals  of  warning,  it  is  negligence  per 
se  for  it  not  to  do  so.  The  statute  must  be  obeyed  in  its  severest  liberality. 
Hill  t.  Louisville,  etc.,  R.  R.  Co.,  19  Am.  Ry.  R.,  400,  and  cases  cited. 
Compare  Nashville,  etc.,  R.  R.,  Co.,  tJ.  Troxlee,  1  Lea.,  520;  Leduke  v.  St. 
Louis,  etc.,  R.  R.  Co.,  4  Mo.  App.,  485. 

Still  the  fact  that  a  person  is  a  trespasser  on  the  track  does  not  absolve  the 
company  from  preventing  inflicting  an  injury  upon  him,  if,  by  the  exercise 
of  due  care,  it  could  be  avoided.  They  cannot  run  over  a  person  simply 
because  he  is  on  the  track  and  makes  no  attempt  to  leave  it  on  the  approach 
of  the  train,  but  they  have  a  right  to  suppose  that  a  person  will  obey  the 
ordinary  instincts  of  self-preservation  and  avoid  impending  danger,  but  if  he 
exhibits  no  inclination  to  do  so,  and  there  is  time  to  prevent  injury  by  stop- 
ping the  train,  it  must  be  done.  What  is  due  care  on  the  part  of  the  com- 
pany under  such  circumstances  is  necessarily  a  question  of  fact,  and  depends 
upon  the  circumstances  of  each  case.  Toledo,  et<;.,  R.  R.  Co. «.  Riley,  47  111., 
408;  Stout  f?.  Sioux  City,  etc.,  R.  R.  Co.,  2  Dill.,  294;  Chicago,  etc.,  R.  R. 
Co.  1?.  Dignan,  56  111.,  487;  Finlason  f).  Chicago,  etc.,  R.  R.  Co.,  1  Dill.,  579. 
See  also  Solen  «.  Virginia,  etc.,  R.  R.  Co.,  13  Nev.,  106. 

The  act  which  in  one  who  has  no  right  upon  the  track  would  be  negli- 
gence, is  not  such  when  done  by  any  employee  of  the  company  in  the  course 
of  his  duties.  €k)odfellow  v.  Boston,  etc.,  R.  R.  Co.,  106  Mass.,  461;  Berry 
t.  Iowa,  etc.,  R.  R.  Co.,  40  Iowa,  664;  Steele  t>.  Iowa,  etc.,  R.  R.  Co.,  43 
Iowa,  109;  Campbell  tj.  Chicago,  etc.,  B.  R.  Co.,  45  Iowa,  78;  Schultz 
r.  Chicago,  etc.,  R.  R.  Co.,  44  Wis.,  638;  Catawissa  R.  R.  Co.,  t>. 
Armstrong,  49  Pa.  St.,  186;  Snow  «.  Housatonic  R.  R.  Co.,  8  Allen, 
441.  Thus  an  employee  at  work  on  the  track  in  depot  grounds  has 
a  right  to  expect  that  a  proper  warningwill  be  given  of  the  starting  of  trains. 
Schultz  tj.  Chicago,  etc.,  R.  R.  Co.,  44  Wis.,  638.  But  generally,  no  recovery 
can  be  had  for  any  injury  received  in  the  common  employment,  unless  negli- 
gence can  be  fixed  upon  the  master  in  respect  thereof.  Wonder  v,  Balimore, 
etc.,  R.  R.  Co.,  82  Md.,  411.  Thus  it  has  been  held  that  a  trackman  cannot 
recover  for  injuries  sustained  by  the  negligence  of  an  engine  driver.  Chicago, 
etc.,  R.  R.  Co.  V.  Murphy,  58  111.,  836;  Foster  v,  Minn.,  etc.,  R.  R.  Co.,  14 
Minn.,  360;  Whaalen  v.  Mad  River,  etc.,  R.R.Co.,  8  Ohio  St.,  249;  Boldt  v. 
N.  Y.,  etc.,  R.  R.  Co.,  18  N.  Y.,  432.  Also  an  employee  for  injuries  sustained 
by  reason  of  the  neglect  of  a  flagman  to  give  notice  that  rails  are  torn  up  by 
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xeason  of  which  the  train  is  thrown  from  the  track.    Cooper  «.  Ifilwankeei 
•etc.,  R.  R.  Co.,  23  Wis.,  668. 


Brayton  C.  Day 

V. 

Toledo,  Canada  Southebn  &  Detroit  Kailway  Company. 

(42  Michigan  BeporU,  623.    Janua/ry  20,  1880.) 

Contrtbutxny  negligenod — Injury  to  brakeman — LidtnlUy  to  employee  for  neg^ 

gence  o/fellofo  employees. 

An  experienced  brakeman  was  ordered  by  the  conductor  to  attach  a  car 
loaded  with  lumber  which  projected  forward  and  compelled  him  to 
stoop  in  making  the  coupling.  In  doing  so,  he  delayed  a  little  and  his 
fingers  were  caught  in  the  coupling- link  and  hurt.  Held,  that  he  could 
not  maintain  an  action  against  the  railway  company,  as  he  fully  under- 
stood the  difficulty  to  be  guarded  against,  and  the  conductor  was  not 
shown  to  have  been  in  fault  in  any  way. 

A  brakeman  cannot  hold  the  company  wluch  employs  him  responsible  f(X 
the  failure  of  fellow-servants  to  take  peculiar  precautions. 

Trespass  on  the  case.     Plaintiff  brings  error. 

Julian  G.  Dickinson,  for  plaintiff  in  error :  A  railroad  company 
is  bound  to  keep  its  cars  in  suitable,  safe  and  convenient  condition 
for  the  uses  oi  a  brakeinan's  ordinary  employment,  Swoboda  ^'. 
Ward,  40  Mich.,  420 ;  Smith  v.  Chic.  &  St.  P.  Ry.,  42  Wis.,  525: 
Wedgwood  v.  Chic.  &  N.  W.  Ry.,  44  Wis.,  44 ;  Snow  v,  Housa- 
tonic  R.  R.,  8  Allen,  441 ;  It  is  a  brakeman's  duty  to  obey  orders 
from  the  conductor  to  couple  cars,  if  the  circumstances  do  not 
interfere.  Walking  v.  Boiling,  22  Ala.,  294 ;  Berea  Stone  Co.  c 
Kraft,  31  Ohio  St.,  287 ;  C,  C.  &  C.  R.  R.  v.  Keary,  3  Ohio  St., 
201 ;  Pittsburg,  Ft.  Wayne  &  C.  Ry.  v.  Devinney,  17  Ohio  St., 
197 ;  Cooper  v.  Mullins,  30  Ga.,  146 ;  he  is  subject  to  the  conduc- 
tor's orders  though  both  are  serving  the  same  employer,  and  if  with- 
out his  own  fault  he  is  injured  m  the  performance  of  his  duty 
through  the  gross  neglect  of  the  conductor,  the  company  is  liable, 
Thompson  v,  Hermann,  47  Wis.,  602 ;  Haynes  v,  E.  Tenn.  &  Ga. 
Ry.,  3  Coldw.,  222 ;  Louisville  &  Nash.  R.  R  v.  Collins,  2  DuvaU 
(%.),  114. 

Frank  H.  Culver  and  Henry  H.  Swan,  for  defendant  in  error: 
The  plaintiff  in  an  action  for  negligence  was  guilty  of  contributory 
negligence,  if  he  discovered  the  danger  in  time  to  avoid  it,  Davis 
^.  D.  &  M.  R.  R.,  20  Mich.,  125 ;  Kroy  v.  Chic,  etc.  R.  R,  321a., 
357;  Ft.  Wayne,  J.  &  S.  R.  R.  v,  Gildersleeve,  33  Mich.,  137; 
Cooley  on  Torts,  564 ;  conductors  and  brakemen  are  fellow  ser- 
vants, Mobile,  etc.,  R.  R.  v,  Thomas,  42  Ala.,  672 ;  Wonder  v,  B. 
<&  O.  R.  R.,  32  Md.,  411 ;  and  it  is  immaterial  that  the  one  gniltj 
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of  negligence  has  greater  responsibility,  Quincy  Mining  Co.  v, 
Kitts,  42  Mich.,  34 ;  injury  from  coupling  care  is  a  risk  incidental 
to  a  brakeman's  enaployment,  Lyon  v.  Detroit,  etc.,  R.  R.,  31  Mich., 
430;  Mich.  Cent.  E.  K.  v.  Austin,  40  Mich.,  249 ;  Toledo,  etc.,  E. 
R.  V.  Black,  88  lU.,  112. 

Campbell,  J. — Day  sued  the  railway  company  for  injuries 
received  in  having  his  fingere  caught  in  coupling  care  on  a  train 
of  which  he  was  brakeman.  The  train  was  a  freight  train,  and 
the  car  which  he  claims  caused  the  damage  had  been  broiight  a 
few  miles  from  Grosse  Isle  to  Wyandotte,  and  the  plaintiff  was 
unable  to  say  that  he  had  not  himself  originally  attacned  it  to  the 
train.  At  Wyandotte  a  car  was  to  be  detached,  and  then  the  car 
in  question,  which  was  loaded  with  lumber,  was  ordered  by  the 
conductor  to  be  recoupled  to  another  car  on  the  train.  The  lum- 
ber is  said  by  plaintin  to  have  projected  forward  more  than  usual, 
so  as  to  make  it  necessary  to  stoop  down  to  make  the  attachment, 
and  while  doing  so  plaintiff  delayed  a  little  and  his  fingere  were 
caught  in  the  coupling-link  and  hurt. 

The  court  below  very  properly  took  the  case  from  the  jury.  The 
injury  was  from  one  of  the  risks  incident  to  the  occupation  of 
plaintiff,  and  he  knew  better  than  the  conductor  or  any  one  else 
the  precise  difficulty  to  be  guarded  against.  The  conductor  was 
not  shown  in  any  way  to  have  been  in  fault,  and  it  would  be  absurd 
to  hold  a  corporation  for  imputed  negligence,  when  no  pereon 
except  the  plaintiff  could  have  been  actually  guilty  of  it.  And  it 
is  very  clear  that  a  brakeman  cannot  hold  the  company  responsible 
for  the  failure  of  any  of  his  fellow-servants  on  the  ti'ain  to  take 
peculiar  precautions,  even  if  it  could  be  seen  what  further  care 
they  could  have  taken.  Upon  his  own  showing  he  was  better 
informed  than  any  of  them.  He  appears  to  have  been  an  expe- 
rienced brakeman,  fully  able  to  take  care  ef  himself. 

The  judgment  must  be  affirmed  with  costs. 

The  other  Justices  concurred. 

See  IGchigan  Central  R.  R.  Co.  v.  Smithson,  1  Am.  &  Eng.  R.  R.  Cas., 
101 ;  PhUadeiphia  <&  Reading  R.  R.  Co.  v.  Schertle,  infra. 


The  Atchison,  Topeka  &  Santa  Fb  Eailboad  Compant 

V, 

Thomas  Plunkett,  Adm.  of  Peter  Plunkett. 

(Advance  Case,  Kantas  BeporU,    April  5,  1881.) 

1.  In  an^  action  against  a  railroad  company  for  damages  for  negligently 
csosinjg  the  death  of  one  of  its  employees,  it  is  not  error  for  the  court  on 
the  trial  to  exclude  evidence  offered  by  the  railroad  company  to  prove 
certain  written  or  printed  rales,  which  it  claims  the  deceased  wrongfully 


128     ATCHISON,  TOP.  So  SANTA  FE  B,  B.  CO.  V.  PLUNKETT. 

disregarded,  when  it  is  not  shown  that  the  deceased  ever  had  any 
knowledge  of  such  written  or  printed  rules. 
2.  And  in  such  an  action  the  Supreme  Court  cannot  say  that  the  trial  court, 
when  submitting  the  case  finally  to  the  jury,  committed  material  error 
by  submitting  to  the  jury  such  general  questions  as  the  following  : 

*^  10.  Was  the  death  of  said  P.  caused  by  the  wrongful  act  or  omission 
of  the  defendant? 

'*  11.  Could  the  defendant,  by  the  exercise  of  reasonable  and  ordinary 
care  on  its  part,  have  prevented  the  injury  complained  of 

*'  12.  Was  the  death  of  P.  caused  by  the  gross  negligence  of  the  de- 
fendant? 

''18.  At  the  time  of  the  injury  complained  of,  was  P.  in  the  exercise 
of  reasonable  and  ordinary  care? 

"14.  At  the  time  of  the  injury  complained  of,  was  P.  guilty  of  any 
negligence  that  proximately  contributed  thereto?'* 

Where  such  general  questions  as  the  above  are  submitted  to  the  jury 
along  with  numerous  specific  questions,  and  the  jury  make  findings  in 
answer  to  both  the  general  and  the  specific  questions,  then,  if  it  can  be 
seen  that  the  general  findings  are  mere  conclusions  drawn  by  the  jury 
from  the  facts  found  and  stated  in  the  answers  to  the  specific  questions, 
the  general  findings  may  then  be  wholly  i^ored  and  disregarded, 
whether  they  agree  with  or  contradict  the  specific  findings. 
8.  It  is  generally  error  for  the  trial  court  to  refuse  to  submit  to  the  ^ury 

questions  of  fact,  material  to  the  case,  and  based  upon  the  evidence. 
4.  Where  a  railroad  company  is  in  the  habit  of  receiving  from  other  railroads 
cars  loaded  with  timbers  which  project  over  the  ends  of  the  cars  so  far 
as  to  make  it  dangerous  for  any  one,  except  a  careful,  skilful  and  pru- 
dent person,  to  attempt  to  couple  the  cars  together,  it  is  not  negligence 
for  the  railroad  company  to  order  and  permit  such  a  person,  who  has 
been  in  the  employ  of  the  railroad  company  doing  that  kind  of  business 
for  about  five  months,  to  attempt  to  make  such  a  coupling,  where  the 
attempt  is  to  be  made  in  broad  daylight,  although  it  may  be  raining  at 
the  time. 
6.  It  is  misleading  and  erroneous  for  the  court  to  instruct  the  jury  that  negli- 
gence remotely  contributing  to  the  injury  is  not  material,  when  in  fact, 
if  there  was  any  negligence  at  all,  it  was  clearly  direct  and  proximate, 
and  not  remote  or  far  removed  from  the  injury. 
6.  Other  matters  discussed  in  the  opinion. 

Error  from  Atchison  county. 

Eoss  Bums  and  A.  A.  Hurd,  for  plaintiff  in  error. 

Everest  &  Waggener,  for  defendant  in  error. 

Valentine,  J. — This  is  an  action  bronght  by  Thomas  Plunkett, 
administrator  of  the  estate  of  Peter  PhmKett,  aeceased,  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  for  damages 
alleged  to  have  resnlted  from  the  negligence  of  the  defendant  in 
wrongfully  causing  the  death  of  said  reter  Plunkett.  The  case  of 
the  plaintiff — who  is  now  defendant  in  error — as  he  alleges  it,  and 
as  he  claims  to  deduce  it  from  the  findings  of  the  jury,  is  substan- 
tially as  follows:  On  the  27th  day  of  June,  1878,  Peter  Plunkett 
was  killed  by  being  caught  between  the  timbers  loaded  on  two 
cars  then  in  the  car-yar&  of  the  Atchison,  Topeka  &  Santa  Fe 
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Kailroad  Company,  at  Atchison,  Kansas.  At  the  time  of  his  death 
Peter  Plunkett  was  in  the  employ  of  the  railroad  company,  as 
brakeman  or  yard  switchman.  At  the  time  he  was  killed  he  was 
in  the  discharge  of  his  duty  as  brakeman  or  yard  switchman,  and 
he  had  been  in  the  employment  of  the  railroad  company  for  about 
five  months  previous  to  his  death,  which  was  on  June  27th,  1878. 
He  was  killed  while  attempting  to  couple  two  cars  in  the  railroad 
company's  yard,  then  loaded  with  projecting  timbers.  /The  yard 
master  of  the  railroad  company  instructed  and  ordered  Plunkett  to 
couple  two  flat  cars  that  were  then  improperly  and  negligently  loaded 
with  projecting  timbers.  Five  to  eight  nours  previous  to  the  death 
of  Peter  JPlunkett  the  yard  master  had  notice  oi  the  manner  in  which 
said  cars  were  loaded.  In  obedience  to  such  order  of  the  yard  master, 
Peter  Plunkett  attempted  to  make  the  coupling  of  said  cars,  so 
loaded  with  projecting  timbers.  The  death  of  Peter  Plunkett  was 
caused  by  the  wrongful  act  and  omission  of  the  railroad  company. 
The  railroad  company,  by  the  exercise  of  reasonable  and  ordinary 
care  on  its  part,  could  have  prevented  the  injury  complained  of. 
The  death  of  Peter  Plunkett  was  caused  by  the  gross  negligence 
of  the  railroad  company.  At  the  time  of  the  injury  complamed  of, 
Peter  Plunkett  was  in  the  exercise  of  reasonable  and  ordinary  care. 
At  the  time  of  the  injury  complained  of  Peter  Plunkett  was  not 
guilty  of  any  negligence  that  proximately  contributed  thereto.  As 
such  brakeman  or  yard  switchman  Peter  Plunkett  was  under  the 
control  and  direction  of  said  yard  master  of  the  railroad  company. 
As  such  brakeman  and  yard  switchman  it  was  in  the  line  of  JPeter 
Plunkett's  duty  to  couple  and  uncouple  cars.  The  yard  master  of 
the  railroad  company  ordered  and  instructed  Peter  Plunkett  to 
couple  said  cars  just  previous  to  receiving  the  iniury  complained 
of.  At  the  time  of  receiving  the  injury  complained  oi  Peter 
Plunkett  was  in  the  exercise  of  tliat  degree  of  care  that  prudent 
men  would  ordinarily  exercise  under  like  circumstances. 

The  findings  of  tne  jury,  if  we  take  their  general  conclusions, 
were  substantially  as  claimed  by  the  plaintin,  the  defendant  in 
error.  Their  general  verdict,  and  all  or  nearly  all  of  their  general 
conclusions,  wnether  of  law  or  fact,  were  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  about  the  only  findings  of  the  jury 
which  were  favorable  to  the  defendant  were  those  findings  wnicn 
stated  the  facts  in  considerable  detail.  And  even  those  findings 
which  stated  the  facts  in  detgiil  were  fully  as  favorable  to  the  plain- 
tiff as  the  evidence  would  warrant ;  and  indeed  some  of  them  were 
entirely  too  favorable.  The  principal  findings  of  the  jury  tending 
to  show  liability  or  non-Kability  on  the  part  of  the  defendant  are 
as  follows : 

"Q.  1-  Was  not  Peter  Plunkett,  at  the  time  of  his  death,  on 
June  28tb,  1878,  within  ten  days  of  being  seventeen  years  old  ? 
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"A.  Yes. 

^^  Q.  2.  Was  he  not  a  very  stout,  active  and  healthy  yomig  man 
at  the  time  of  his  death  ? 

"A.  Yes." 

"  Q.  10.  Was  not  the  occupation  of  Peter  Plunkett  at  the  time 
of  his  death  a  brakeman  and  yard  switchman  in  the  employ  of  de- 
fendant! 

"A.  Yes." 

**  Q.  12.  Did  not  Peter  Plunkett,  just  before  he  met  his  death, 
uncouple  two  flat  cars,  loaded  with  timbers  or  other  material,  from 
the  engine  and  train,  and  proceed  alone,  and  unaccompanied  by  anr 
one,  with  said  two  cars,  the  said  cars  bieing  moved  forward  by  their 
own  gravity,  the  track  being  slightly  down  grade,  and  having  been 
started  by  a  push  from  the  engine,  toward  another  car  load^  with 
timbers,  some  distance  east  of  said  Plunkett? 

«A.  He  did;  the  east  car  being  a  flat  car,  and  loaded  with  tim- 
ber. 

"  Q.  13.  Was  not  said  Peter  Plunkett  at  the  forward  end  of  the 
said  two  cars,  as  they  were  then  going?  and  if  not,  where  was 
he? 

"  A.  Yes ;  on  forward  end  of  east  car. 

^^Q.  14.  Was  he  not  standing  on  the  brake  on  top  of  said  car, 
and  close  by  the  end  of  said  car,  and  near  to  the  end  of  the  pr^>- 
jecting  timbers  on  said  car? 

"  A.  He  was." 

"Q.  16.  Did  not  Peter  Plunkett,  in  attempting  to  make  said 
coupling  of  said  cars,  bend  his  kness,  depress  his  body  and  bow  his 
head,  and  assume  a  squatting  position,  for  the  purpose  of  clearing 
the  projecting  ends  of  the  timbers  on  the  cars  he  was  trying  to 
couple,  when  the  cars  should  come  together  and  while  he  was 
making  the  coupling? 

"A.  Yes;  he  did 

"  Q.  17.  When  said  cars  came  together  did  not  the  ends  of  the 
timbers  on  the  two  cars  catch  his  head  between  them  immediately 
back  of  the  ears,  and  thereby  kill  him  ? 

"A.  Yes. 

"Q.  18.  At  the  time  Peter  Plunkett  rode  down  those  care  and 
attempted  to  make  said  coupling,  was  there  any  obstacle  or  obstruc- 
tion to  prevent  his  seeing  the  car,  and  its  condition  and  the  manner 
it  was  loaded  ?  If  there  was,  state  what  the  obstacle  or  obstruction 
was? 

"A.  Moving  toward  another  car,  it  is  impossible  to  tell  how  far 
timbers  project." 

**Q.  20.  What  distance  from  the  place  where  the  said  Peter 
Plunkett  took  charge  of  said  two  moving  cars  was  it  to  the  place 
where  the  standing  car  was  and  where  he  met  his  death  ? 

"A,  From  six  to  eight  car-lengths. 
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*'  Q.  21.  Would  the  said  Peter  Plunkett  have  been  injured  by 
the  projecting  ends  of  the  timbers  on  said  cars,  or  by  anything  else, 
if  he  had  taken  the  precaution  or  care  to  have  bent  his  head  low 
enough  to  be  below  the  Hue  of  said  projecting  timbers? 

"  X  He  used  ordinary  care  and  precantion. 

"  Q.  22.  Did  not  Peter  Plunkett  fail  in  his  attempt  to  clear  his 
head  from  the  ends  of  the  projecting  timbers  on  said  cars  while 
trying  to  make  said  coupling! 

"A.  He  did." 

"Q.  24.  How  far  over  the  ends  of  said  cars  did  said  timbers 
project  ? 

''A.  The  west  end  of  east  car,  part  of  the  timbers  projected  two 
feet.  The  east  end  of  west  car,  part  of  timbers  projected  &om  one 
to  h^elve  inches." 

"Q.  26.  Were  not  the  cars  between  which  Peter  Plunkett  was 
killed  received  by  the  defendant  from  a  connecting  line  east  on 
the  morning  of  tfune  28th,  1868,  then  already  loaded  and  in  the 
same  manner  that  they  were  at  the  time  he  was  killed  ? 

«A.  Yes." 

"Q.  28.  How  long  had  said  cars,  loaded  as  they  were,  been  in 
the  possession  of  the  defendant  prior  to  the  time  of  Peter  Plun- 
ketfs  death?    State  the  time  in  hours  as  near  as  you  can. 

"A.  From  five  to  eight  hours. 

"  Q.  29.  Was  it  not,  before  and  at  the  time  of  Peter  Plunkett's 
death,  a  frequent  occurrence  on  the  line  of  defendant's  road  to 
receive  and  load  long  railroad  iron  and  timbers  on  cars  with  the 
same  projecting  over  the  ends  of  the  cars! 

« A.  It  was.'^ 

**  Q.  36.  Was  it  not  one  of  the  duties  of  a  yard  switchman  or 
brakeman  on  the  line  of  defendant  company's  railroad,  at  the  time 
Peter  Plunkett  was  employed  in  that  capacity  by  defendant  com- 
pany, to  couple  together  cars  loaded  with  timber,  iron,  and  other 
material  projecting  over  the  ends  of  the  cars? 

"A.  It  was. 

"  Q.  37.  Were  not  flat  cars  frequently  and  ordinarily  received 
by  defendant  company  at  its  vard  in  Atchison,  during  the  time 
said  Plunkett  was  so  employed,  loaded  with  timber  and  other  ma- 
terial projecting  over  the  ends  of  the  cars,  in  the  same  manner  as 
the  cars  were  loaded  which  said  Plunkett  was  attempting  to  couple 
at  the  time  he  met  with  the  accident  causing  his  death  ? 

"A.  They  were  not. 

"  Q.  38.  Did  not  Peter  Plunkett,  prior  to  the  time  of  his  death, 
during  the  time  of  his  employment  by  defendant,  make  couplings 
of  cars  loaded  with  timber  projecting  over  the  ends  of  the  cars  ? 
and  if  so,  how  often,  and  how  close  did  the  projecting  timbers 
come  together  after  such  coupling  had  been  made  ? 

"  A.  We  do  not  know  that  he  made  such  couplings." 
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"  Q.  41.  How  long  was  Peter  Plunkett  employed  in  the  Atclii- 
son  yard  as  yard  switchman  of  brakeman  prior  to  his  death? 

"  A.  About  five  months. 

"  Q.  42.  How  long  had  Peter  Plunkett  been  engaged  in  work- 
ing for  different  railroads  prior  to  his  death  ? 

"  A.  About  five  months." 

"  Q.  44.  Did  not  Peter  Plunkett  have  opportunity  to  know,  by 
the  reasonable  use  of  his  faculties,  the  material  with  which  and  the 
manner  in  which  the  two  cars  were  loaded  which  he  tried  to  couple 
together  at  the  time  he  met  with  the  accident  causing  his  death! 

"  A.  He  knew  they  were  loaded  with  timbere,  but  lacked  suffi- 
cient knowledge  of  how  said  cars  were  loaded. 

"  Q.  45.  Did  not  Peter  Plunkett,  at  the  time  he  attempted  to 
couple  together  the  two  cars,  when  he  met  with  the  accident,  bend 
his  Knees,  bow  his  head,  and  place  himself  in  a  stooping  position? 
and  if  so,  what  did  he  place  hmauself  in  that  position  for? 

"  A.  He  did ;  to  malte  the  couplings  and  to  avoid  the  danger. 

"  Q.  46.  Did  not  Peter  Plunkett,  during  all  the  time  he  was 
employed  by  the  defendant  company,  constantly  work  in  the 
Atchison  yard,  and  was  he  not  at  the  time  employed  in  making  up 
trains  in  that  yard,  coupling  and  uncoupling  cars  and  turning 
switches? 

*'  A.  He  did,  as  long  as  employed  as  jrard  switchman. 

"  Q.  47.  Was  it  not  the  duty  or  service  for  which  Peter  Plunk- 
ett was  employed  by  the  defendant  company,  to  work  in  the 
Atchison  yard,  turn  switches,  couple  and  uncouple  cars  and  make 
up  trains,  whenever  it  became  necessary  that  such  service  should 
be  performed,  in  carrying  on  defendant's  business  as  a  common 
earner,  and  in  forwarding  the  freight  and  cars  consigned  to  it  by 
other  companies  to  be  forwarded  or  transported  over  defendant's 
line  of  railroad  ? 

"  A.  It  was." 

The  jury  further  answers,  that  there  was  a  defect  in  the  load  of 
each  of  the  cars  deceased  attempted  to  couple,  that  it  was  not  the 
custom  of  the  company  to  couple  such  cars  with  a  long  draw  bar, 
and  that  it  is  the  custom  of  railroads  generally  to  couple  such  care 
with  an  ordinary  coupling  link,  as  tne  plaintiff  in  this  case  at- 
tempted to  do. 

In  addition  to  these  answers  the  jury  further  found,  that  the 
deceased  was  in  the  exercise  of  care,  and  the  company  was  gaWxj 
of  gross  negligence,  as  has  already  been  stated.  The  specific  tacts 
were  not  given,  but  these  were  the  conclusions  as  found  by  them. 

The  jury  also  made  the  following  findings : 

"Q.  8.  Did  the  yard  master  of  the  defendant,  after  having 
knowledge  of  the  manner  in  which  the  timbers  on  said  cars  pro 
jected,  order  and  instruct  Peter  Plunkett  to  couple  the  same 
together  ? 
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«A.  Yes. 

'*  Q.  9.  In  obedience  to  the  orders  of  the  yard  master,  did  said 
Peter  Plankett  attempt  to  make  the  conpling  of  said  cars  so 
loaded  with  projecting  timbers? 

"A.  Yes/ 

"  Q.  15.  As  such  brakeman  or  yard  switchman,  was  Peter  Plunk- 
ett  under  the  control  and  direction  of  said  yard  master  of  the  de- 
fendant ? 

"A.  Yes." 

''  Q.  17.  Did  the  yard  master  of  the  defendant  order  and  in- 
struct said  Peter  Plunkett  to  couple  said  cars  just  previous  to 
Peter  Plunkett's  receiving  the  injury  complained  of  ? 

"A.  Yes." 

The  jury  also  found  a  general  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  assessed  the  damages  at  $1300,  for 
which  amount  with  costs  the  court  below  rendered  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant ;  and  tne  defendant 
now,  as  plaintiff  in  error,  brings  the  case  to  this  court  for  review. 

The  defendant  (plaintiff  in  error),  now  claims  that  it  is  not  lia- 
ble to  the  plaintiff  in  any  amount  whatever.  And  it  claims  this 
upon  the  facts  as  proved  and  even  as  found  by  the  jury.  It  raised 
the  question  of  its  liability  in  the  court  below  in  various  wavs :  as, 
by  demurring  to  the  plaintiff's  evidence ;  by  moving  for  judfgment 
in  its  favor,  on  the  findings  of  the  jury ;  and  by  moving  for  a  new 
trial  on  the  ground  that  the  verdict  and  findings  against  it  were  not 
sustained  by  sufficient  evidence,  but  were  against  the  evidence. 
The  defendant  (as  plaintiff  in  error),  also  claims  that  the  court 
below  not  onlv  errea  in  overruling  these  motions,  but  that  it  also 
erred  in  excluding  certain  evidence  from  the  jury  and  in  submitting 
certain  questions  to  the  jury  for  them  to  find  upon,  and  in  refusing 
to  submit  certain  other  questions  to  the  juir  for  them  to  find  upon, 
and  in  giving  certain  instructions  to  tne  jury,  and  in  refusing  to 
give  certain  other  instructions  to  the  jury.  All  these  questions  are 
now  properly  and  fairly  before  this  court.  But  the  great  and  para- 
mount question  is  the  first  one  named,  to-wit :  is  the  defendant 
Uable  at  all,  under  the  unquestioned  and  undisputed  facts  of  the 
case? 

1.  We  do  not  think  that  the  court  below  erred  in  excluding  said 
evidence,  for,  among  other  reasons,  no  sufficient  foundation  was 
laid  for  its  introduction.  There  was  no  evidence  introduced 
tending  to  show  that  Peter  Plunkett,  the  deceased,  ever  had  any 
knowledge  of  the  defendant's  written  or  printed  rules  and  regula- 
tions, which  the  defendant  offered  to  introduce  in  evidence,  and 
which  it  is  claimed  the  deceased  wrongfully  disregarded.  There- 
fore it  was  not  error  to  exclude  the  evidence. 

2.  We  cannot  say  that  the  court  below  committed  any  material 
error  in  submitting  to  the  jury  the  questions  objected  to  by  the 
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defendant ;  and  yet  we  cannot  see  how  any  Bubetantial  benefit  was 
to  be  derived  from  snch  Bubmission.  These  questions,  or  at  least 
the  most  of  them,  were  very  comprehensive  in  their  character, 
were  couched  in  very  general  terms,  and  when  answered,  they, 
with  their  answers,  furnished  but  very  little  more  evidence  of  the 
primary  and  fundamental  facts  of  the  case,  than  did  the  very  com- 
prehensive statements  of  the  general  verdict  itself.  The  pnncipal 
of  these  questions,  with  the  answers  thereto,  as  given  by  the  jury, 
are  ss  follows : 

"  Q.  10.  Was  the  death  of  said  Peter  Plunkett  caused  by  the 
wrongful  act  or  omission  of  the  defendant  ? 

"A.  Yes. 

"  Q.  11.  Could  the  defendant,  by  the  exercise  of  reasonable  and 
ordinary  care  on  its  part,  have  prevented  the  injury  complained 
of? 

"  A.  Yes. 

"  Q.  12.  Was  the  death  of  Peter  Plunkett  caused  by  the  grose 
negligence  of  the  defendant  ? 

'^A.  Yes. 

"  Q.  13.  At  the  time  of  the  injury  complained  of,  was  Peter 
Plunkett  in  the  exercise  of  reasonable  and  ordinary  care  ? 

"A.  Yes. 

"  Q.  14.  At  the  time  of  the  injury  complained  of  was  Peter 
Plunkett  guilty  of  any  negligence  that  proximately  contributed 
thereto  if 

"A.  No." 

There  can  be  no  such  thing  as  reaching  ultimate  facts.  And  this 
is  true  whether  we  are  attempting,  in  the  line  of  causes  and  effects, 
to  reach  first  or  original  facts,  or  are  attempting  by  division  and  subdi- 
vision, to  reach  simple  and  primary  facts.  AH  facts  are  caused  by 
antecedent  and  pre-existing  facts,  and  all  facts  in  turn  become  the 
prolific  source  and  origin,  the  potent  and  eflicient  causes  of  still 
other  and  succeeding  facts.  No  fact  springs  into  existence  of 
itself,  and  no  fact  is  wholly  isolated  from  other  facts.  All  facts 
constitute  a  chain,  or  rather  net-work,  of  causes  and  effects,  from 
the  creation  down  to  the  present  time,  and  as  we  cannot  by  any 
possibility  reach  to  the  beginning  of  creation,  we,  therefore,  cannot 
Dy  any  possibility  reach  to  first  or  original  facts.  Nor  can  we  bv 
any  possibility  reach  ultimate  simple  facts.  Whether,  indeed, 
there  are  any  such  things  as  ultimate  simple  facts,  is  as  much  a 
debatable  question,  as  \^ether  there  are  ultimate  atoms  of  matter 
or  ultimate  portions  or  divisions  of  time  or  space.  Facts  when 
brought  into  existence  must  in  the  nature  of  things  occupy  time 
and  space  in  coming  into  existence,  and  in  having  an  existence. 
Hence  they  must  in  the  nature  of  things  be  as  endlessly  divisible 
into  smaller  portions  as  the  time  and  space  which  theyoccupv; 
which  are  generally  believed  to  be  infinitely  divisible.    Hence  the 
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minnteet  fact  that  comes  within  our  comprehension  mnst  neces- 
sarily be  composed  of  an  infinite  nnmber  of  still  smaller  facts  ;  and 
hence  we  cannot  know  anything  of  ultimate  simple  facts.  Our 
knowledge  reallv  extends  only  to  comprehending  (and  that  obscure- 
ly) compound  lacts  or  complex  facts.  And  as  all  facts  are  con- 
nected more  or  less  intimately  with  other  facts, — being  first  effects 
and  then  causes, — ^they  may  all  be  used  as  proof  of  these  other 
facts  with  which  they  are  connected,  or  may  in  turn  be  proved  by 
them.  They  may  be  probative  facts,  the  evidential  facts,  or  the 
final  facts  to  be  proved.  They  may  be  the  evidence  of  the  facts 
or  the  facts  to  be  finally  proved  or  found.  And  all  findiAgs  of 
fact,  whether  of  a  court  or  jury,  or  referee,  are  necessarily  mere 
conclusions  or  inferences  drawn  from  the  evidence,  that  is,  drawn 
from  other  facts.  It  is,  therefore,  not  a  valid  objection  to  a  find- 
ing of  a  jury  that  it  is  a  finding  of  a  compound  fact,  or  a  complex 
fact,  or  a  comprehensive  fact  in<3uding  many  minor  and  subordinate 
facts,  or  that  it  is  a  conclusion  or  an  inference  from  the  evidence 
or  from  other  facts,  for  all  findings  must  necessarily  be  subject  to 
these  same  objections.  The  jury's  finflings  are  always  conclusions. 
They  cannot  be  otherwise ;  and  the  jury  cannot  in  any  case  or  in 
any  sense  find  ultimate  facts.  They  can  find  the  facts  in  great 
detail,  or  they  can  find  them  in  very  general  or  comprehensive 
terms.  And  where  they  find  the  facts  both  in  detail  and  in  gene- 
ral terms,  we  may  disregard  the  general  findings-  If  the  findings 
in  detail  contradict  the  general  findings,  we  may  order  the  judg- 
ment to  be  reversed  in  accordance  with  the  findings  in  detail,  and 
wholly  ignore  the  general  findings.  For  instance,  where  a  ques- 
tion of  negligence  arises  in  a  case,  the  jury  cannot  be  allowed  to 
say  conclusively  after  finding  certain  special  facts  that  these  facts 
constitute  negligence,  when  m  fact  and  manifestly  they  do  not  con- 
stitute negligence.  But  in  order  to  disregard  the  general  con- 
clusions of  the  iury,  it  is  necessary  that  it  mav  be  seen  that  they 
are  only  general  conclusions  from  the  special  facts  which  have 
already  been  sufiSciently  ascertained  or  found.  Otherwise,  it  would 
be  necessary  to  regard  such  general  conclusions  as  general  findings 
of  fact.  Many  of  the  general  findings  in  this  case  must  be  dis- 
regarded, for  they  are  not  only  against  the  evidence  but  they  are 
also  in  conflict  with  the  findings  of  the  jury  made  in  detail ;  that 
is,  with  the  special  facts  found  by  the  jury. 

3.  The  court  below  refused  to  submit  the  following,  among  other 
questions,  to  the  jury,  to-wit : 

"Q.  15.  Was  not  the  said  car  on  which  he  was  riding  pro- 
ceeding at  a  slow  rate  of  speed,  and  of  the  speed  of  the  ordinary 
walk  of  a  man,  and  sufficiently  slow  to  permit  the  said  Plunkett  to 
climb  (m  the  south  side  of  the  car,  and  to  then  walk  along  with  it, 
and  when  it  arrived  where  another  car  was  standing  for  him  to  then 
walk  in  front  of  said  car,  and  to  then  bend  down,  and  stoop  his 
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body  in  order  to  make  the  coupling  between  the  care  on  which  he 
rode,  and  the  one  standing  on  the  track  ?" 

This  was  not  refused  because  of  its  leading  form,  but  because  the 
court  below  did  not  re^rd  it  as  a  proper  question  to  be  submitted 
to  the  jury.  We  thiidii:  the  court  below  erred.  We  know  of  uc> 
good  reason  why  it  should  not  have  been  submitted.  It  embodies 
questions  of  fact  material  to  the  case,  and  was  based  upon  the  evi- 
dence. It  is  generally  error  for  the  trial  court  to  refuse  to  submit 
to  the  jury  questions  of  fact,  material  to  the  case,  and  based  upon 
the  evidence. 

4.  We  shall  consider  all  the  other  questions  together.  And  the 
main  question  is  this :  in  what  consisted  the  negligence  (if  any  there 
was)  which  caused  the  death  of  Peter  Plunkett  ?  If  the  defend- 
ant was  guilty  of  negligence  at  all,  it  must  have  been  in  ordering 
and  permitting  (through  its  yard  master,  Joseph  A.  Russell)  the 
deceased  to  attempt  to  couple  said  care.  And  if  the  deceased  was 
guilty  of  any  contributory  negligence  it  must  have  been,  either  in 
not  properly  observing  the  manner  in  which  the  care  were  loaded, 
or  in  not  stooping  a  little  lower  in  attempting  to  make  the  coup* 
ling.  It  cannot  be  said  that  the  defendant  was  guilty  of  neg- 
ligence (that  is,  culpable  negligence^  in  receiving  the  cars,  for  the 
mere  reception  of  tliem  could  not  oy  any  possibility  have  injured 
any  one.  If  the  care  had  been  immediately  unloaded,  or  if  for  anj 
cause  no  attempt  had  been  made  to  couple  them,  the  accident  wonid 
not  and  could  not  have  happened.  It  is  not  claimed  that  there  was 
any  negligence,  except  in  the  respect  above  mentioned ;  that  is,  in 
the  defendant  receiving  the  cars,  and  in  ordering  and  permitting 
the  deceased  to  couple  them,  and  the  deceased  m  not  observing 
how  the  care  were  loaded,  or  in  not  stooping  low  enough  to  avoid 
the  danger.  It  is  admitted  that  the  deceased  knew  the  condition 
of  the  weather,  the  condition  of  the  ground,  the  condition  of  the 
track,  the  condition  of  the  care  (not  including  the  manner  in  whicli 
they  were  loaded),  and  the  manner  in  which  the  care  were  to  be 
coupled,  as  well  as  the  defendant  or  any  of  its  other  servants  or 
agents  did ;  and  hence,  if  the  defendant  was  guilty  of  neghgence 
in  any  of  these  respects,  the  deceased  must  also  have  been  guilty  of 
negligence  in  at  least  as  high  a  degree  as  the  defendant,  and,  there- 
fore, in  either  case  (that  is,  whether  there  was  any  negligence,  or 
not,  in  any  of  these  respects),  the  plaintiff  cannot  recover.  The 
deceased  knew  that  it  was  raining,  and  knew  that  he  was  to  couple 
the  care  without  an  engine  being  attached  to  either  of  them,  and 
no  complaint  is  made  of  anything  else  by  the  plaintiff,  except  the 
manner  in  which  the  care  were  loaded.  The  brakes  were  in  good 
condition,  and  the  deceased  might  have  stopped  the  care  at  any 
point.  Indeed,  the  deceased  was  master  of  the  situation.  Almost 
every  act  (if  not  every  one),  that  directly  contributed  to  bring 
about  the  injury,  was  tnc  sole  act  of  the  deceased.    He  uncoupled 
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from  the  engine  the  two  cars  which  were  to  be  coupled  to  the 
third  car.  And  after  the  two  care  were  thus  uncoupled  from  the 
engine  (which  enmne  was  behind  these  two  cars),  the  engineer,  by 
means  of  the  engine,  gave  the  two  cars  a  slight  push  forward  and 
eastwardly,  startmff  them  toward  the  third  car,  to  which  they  were 
to  be  coupled.  This  was  the  last  act,  performed  by  any  person 
except  the  deceased,  which,  in  any  manner  or  degree,  contributed 
to  the  last  sad  and  mournful  result.  At  this  place  the  track  was 
slightly  descending,  and  the  two  cars  moved  forward  by  their 
own  weight  and  the  momentum  given  them  by  the  push  of  the 
engine.  The  engine  did  not  follow  them.  While  the  cars  were 
thus  iu  motion,  the  deceased  passed  along  on  the  south  side  of  them, 
to  the  front  end  of  them,  and  climbed  upon  the  front  end  of  the 
forward  car  and  stood  there  near  the  brake  and  rode  there  until  he 
nearly  reached  the  third  car,  when  he  jumped  oflE  the  car  on  which 
he  was  riding,  on  the  south  side  thereof,  and  passed  around  in 
front  of  it,  and  between  it  and  the  third  car,  for  the  purpose  of 
coupling  the  two  cars  together.  He  made  the  attempt  to  couple 
them,  and  in  doing  so,  stooped  down  for  the  purpose  of  avoiding 
all  danger  from  the  projecting  timbers.  But  he  did  not  stoop 
quite  low  enough.  If  he  had  stooped  six  inches  lower,  And  prob- 
ably less,  he  would  have  been  perfectly  safe.  But  he  miscalcu- 
lated, and  the  projecting  timbers  struck  the  back  part  of  his  head 
and  crushed  it  so  badly  that  he  soon  died. 

We  do  not  think  that  the  defendant  was  guilty  of  negligence  in 
ordering  the  deceased  to  couple  the  cars,  or  that  the  deceased  was, 
in  attempting  to  couple  them.  And  this,  whether  the  parties  knew 
the  exact  condition  of  the  cars,  or  not.  Cars  in  the  condition  that 
these  cars  were,  could  easily  be  coupled  in  safety,  provided  the 
person  coiipling  them  knew  their  condition  and  exercised  proper 
care  and  skill.  These  very  cars  while  in  the  same  condition,  and 
only  two  or  three  houre  after  the  accident  occurred,  were  coupled 
together  in  safety,  by  the  defendant's  other  brakeman  and  yard 
switchman,  O.  C-  Nichols.  And  during  the  time  that  the  deceased 
was  iu  the  employ  of  the  defendant,  cars,  in  the  same  condition 
that  these  cars  were,  were  frequently  received  by  the  defendant 
and  coupled  and  uncoupled  in  safety.  Even  the  deceased  himself 
liad  previously  and  frequently  coupled  and  uncoupled  such  cars. 
But  if  it  was  negligence  for  the  deiendant  to  order  the  deceased  to 
couple  said  cars,  in  the  condition  they  were,  then  it  was  also  negli- 
gence for  the  deceased  to  attempt  to  couple  them  in  that  condition, 
provided  he  knew  their  exact  condition ;  and  if  the  deceased  was 
negligent  in  this  respect,  then,  of  course,  the  plaintiff  cannot  re- 
cover. And  we  think  the  deceased  must  have  known  the  condition 
of  the  cars.  Indeed,  he  could  not  well  have  avoided  knowing  their 
condition,  if  he  kept  his  eyes  open  and  used  them.  And  his 
actions  in  stooping  as  he  did  in  attempting  to  make  the  coupling 
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ther.  IJpon  the  facts  of  the  case  we  do  not  think  that  the  plain- 
tiff is  entitled  to  recover.  The  ruling  of  the  court  below  upon  the 
demurrer  to  the  plaintiff's  evidence  is  not,  however,  assigned  for 
error  in  this  court,  and  hence  we  cannot  consider  that  ruling. 
And,  although  we  can  say  that  many  of  the  special  findings  of  the 
jury  against  the  defendant  are  mere  general  conclusions  drawn  by 
the  jury,  and  generally  incorrectly  drawn,  from  other  more  specific 
findings,  or  from  the  facts  found  and  stated  in  these  other  more 
specific  findings,  and,  therefore,  that  such  general  conclusions,  or 
general  special  findings  (if  we  may  be  allowed  the  expressions|. 
need  not  be  considered,  but  may  be  wholly  ignored  and  disregarded, 
yet  we  cannot  say  that  all  the  special  findings  made  by  the  jury 
against  the  defendant  are  of  this  same  character,  or  that  they  may  all 
be  treated  in  this  same  manner ;  and  hence  we  cannot  say  that  snch 
of  the  special  findings  as  may  not  be  rejected  or  disregarded  will 
support  or  authorize  a  judgment  in  favor  of  the  defendant.  And 
construing  the  findings  of  the  jury  in  this  manner,  while  we  can- 
not order  a  judgment  to  be  rendered  upon  them  in  favor  of  the 
defendant,  yet  we  can  say  that  several  oi  them,  together  with  the 
general  verdict  of  the  jury,  are  against  the  evidence,  and  ought  to 
have  been  set  aside  upon  the  motion  which  was  made  by  the  de 
fendant  to  set  them  aside  and  for  a  new  trial.  We  think  theconrt 
below  erred  in  overruling  the  defendant's  motion  for  a  new  trial 

The  judgment  of  the  court  below  will  be  reversed  and  cause 
remanded  for  a  new  trial. 

All  the  justices  concurring. 

See  Michigan  Central  R.  R.  Co.,  v.  Smithson,  1  Am.  Ss  £ng.  R.  B.  Cas., 
101;  Philadelphia  &  Reading  R.  R  Co.,  v,  Schertle,  Infra. 


SlOTH 

V. 

Potter. 

(Advance  Case.    Michigan,  June  15,  1881). 

A  brakeman  in  coupling  freight  cars  had  his  arm  crushed  by  a  looBened  dead- 
wood  on  a  car  which  had  come  from  another  road.  It  was  the  basiDess 
of  inspectors  employed  on  both  roads  to  see  that  cars  transferred  were 
in  proper  condition,  and  there  was  no  claim  or  showing  that  they  were 
not  competent.  Heldy  that  the  inspector  was  a  fellow-seirant  of  the 
brakeman,  and  that  the  risk  of  error  on  his  part  was  one  of  the  rists 
of  the  brakeman^s  employment,  and  that  the  brakeman  could  not  recover 
against  the  company  for  the  injury.  Whether  an  action  for  a  railway 
injury  lies  against  the  receiver  of  the  company  in  whose  employment  it 
was  incurred,  queere.  The  statutory  requirement  that  every  railroad 
shall  impartially  and  diligently  receive  and  forward  the  cars  of  other 
roads  does  not  apply  to  cars  unfit  for  passage,  but  means  that  no  need- 
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less  delays  or  hindrances  shall  be  interposed,  and  that  all  precautions 
against  the  use  of  improper  cars  shall  be  adopted  with  reference  to 
reasonable  despatch.  The  court  will  take  notice  as  part  of  the  general 
knowledge  of  the  business  community  that  the  railroads  of  the  country 
conduct  inspections  under  a  system  which  all  persons  so  employed  as 
to  be  interested  are  presumed  to  understand.  Conductors  and  brakemen 
are  fellow-servants  whose  acts  are  not  independent  in  such  a  sense  as  to 
separate  them  from  each  other  in  the  line  of  dangers.  Actions  by 
employees  against  their  employer  for  injuries  caused  by  fellow-servants 
are  based  on  the  actual  negligence  of  the  defendant  or  of  some  represen- 
tative who  is  held  in  law  to  personate  him;  and  where  the  business 
requires  the  employment  of  many  servants  beyond  the  possible  constant 
supervision  of  either  the  employer  or  of  such  representative,  there  can  be 
no  negligence  without  the  failure  to  use  such  precautions  in  choosing 
agents  and  guarding  against  perils  as  diligent  prudence  and  foresight 
require.  When  a  master  has  done  all  that  can  be  reasonably  required 
of  him  to  prevent  risks  to  his  servants,  he  has  done  all  that  he  owes 
them. 

Error  to  Saginaw. 

Hanchett  &  Stark,  for  plaintiff  in  error. 

Wisner  &  Draper,  for  defendant  in  error. 

Campbell,  J. — Plaintiff,  who  was  a  brakeman  on  the  raiboad  of 
which  defendant  was  receiver,  sues  for  an  injury  which  he  received 
by  having  an  arm  crushed  while  coupling  cars.  The  accident  is 
shown  to  have  happened  while  plaintiff  was  attempting  to  couple 
two  cars  which  had  been  brougiit  loaded  to  Monroe  oy  another 
road,  and  the  occasion  of  it  is  said  to  have  been  the  loosening  and 
leaning  down  of  the  dead-woods  of  one  car,  which  was  rather  Tower 
than  the  other,  whereby  as  the  two  came  together  the  dead-woods 
of  the  lower  car  went  partially  nnder  those  of  the  higher  one  and 
caught  plaintiff's  arm.  The  accident  happened  at  night,  when 
plaintiff's  train  was  somewhat  behind  time  and  hurried. 

It  appeared  that  at  Monroe,  as  at  other  railroad  junctions,  the 
various  roads  had  their  own  inspectors  to  examine  cars  brought  in 
by  or  to  be  attached  to  their  trains,  and  that  this  car  was  not 
reported  as  dangerous  by  either  of  the  inspectors,  of  the  road  that 
brought  it  to  Monroe  or  of  the  road  on  which  plaintiff  was 
employed.  The  Circuit  Court  for  the  County  of  Saginaw,  after 
hearing  all  the  evidence,  directed  a  verdict  tor  defendant.  No 
argument  was  made  on  the  right  to  sue  defendant  as  receiver,  and 
the  case  has  been  treated  as  presenting  no  questions  but  those 
relating  to  negligence  and  its  effect.  And  the  only  question  under 
this  head  seems  to  be  whether  plaintiff  as  a  person  under  employ- 
ment can  sue  his  employer  for  the  negligence  of  persons  who  are 
claimed  to  have  been  in  fault  for  not  makmg  a  thorough  inspection. 
While  there  may  be  other  matters  that  may  be  open  to  remark,  we 
do  not  think  that  we  can  properly  consider,  as  against  the  plaintiff, 
any  other  question.  The  case  has  been  very  thoroughly  presented, 
but  after  careful  reflection  we  cannot  see  any  principles  involved  in 
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ther.  Upon  the  facts  of  the  case  we  do  not  think  that  the  plain- 
tiff is  entitled  to  recover.  The  ruling  of  the  court  below  upon  the 
demurrer  to  the  plaintiff's  evidence  is  not,  however,  assigned  for 
error  in  this  court,  and  hence  we  cannot  consider  that  niling. 
And,  although  we  can  say  that  many  of  the  special  findings  of  the 
jury  against  the  defendant  are  mere  general  conclusions  drawn  bjr 
the  jury,  and  generally  incorrectly  drawn,  from  other  more  epecine 
findings,  or  from  the  facts  found  and  stated  in  these  other  more 
specific  findings,  and,  therefore,  that  such  general  conclusions,  or 
general  special  findings  (if  we  may  be  allowed  the  expressions], 
need  not  be  considered,  but  may  be  wholly  ignored  and  disregarded, 
yet  we  cannot  say  that  all  the  special  findings  made  by  the  jury 
against  the  defendant  are  of  this  same  character,  or  that  they  may  all 
be  treated  in  this  same  manner ;  and  hence  we  cannot  say  that  sucli 
of  the  special  findings  as  may  not  be  rejected  or  disregarded  will 
support  or  authorize  a  judgment  in  favor  of  the  defendant.  And 
construing  the  findings  oi  the  jury  in  this  manner,  while  we  can- 
not order  a  judgment  to  be  rendered  upon  them  in  favor  of  the 
defendant,  yet  we  can  say  that  several  of  them,  together  with  the 
general  verdict  of  the  jury,  are  against  the  evidence,  and  ought  to 
have  been  set  aside  upon  the  motion  which  was  made  by  the  de- 
fendant to  set  them  aside  and  for  a  new  trial.  We  think  the  court 
below  erred  in  overruling  the  defendant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  will  be  reversed  and  cause 
remanded  for  a  new  trial. 

All  the  justices  concurring. 

See  Michigan  Central  R.  R.  Co.,  v.  Smithson,  1  Am.  &  £ng.  R.  R  Ca&i 
101;  Philadelphia  &  Reading  R.  R  Co.,  v,  Schertle,  Infra. 


SlOTH 

V. 

POTTEB. 

(Advance  Case.    Michigan^  June  16,  1881). 

A  brakeman  in  coupling  freight  cars  had  his  arm  crashed  by  a  loosened  dead- 
wood  on  a  car  which  had  come  from  another  road.  It  was  the  boainess 
of  inspectors  employed  on  both  roads  to  see  that  cars  transferred  were 
in  proper  condition,  and  there  was  no  claim  or  showing  that  they  were 
not  competent.  Held^  that  the  inspector  was  a  fellow-servant  of  the 
brakeman,  and  that  the  risk  of  error  on  his  part  was  one  of  the  risks 
of  the  brakeman's  employment,  and  that  the  brakeman  could  not  recover 
against  the  company  for  the  injury.  Whether  an  action  for  a  railwiy 
injury  lies  against  the  receiver  of  the  company  in  whose  employment  it 
was  incurred,  queere.  The  statutory  requirement  that  every  railroad 
shall  impartially  and  diligently  receive  and  forward  the  cars  of  other 
roads  does  not  apply  to  cars  unfit  for  passage,  but  means  that  no  neea- 
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less  delays  or  hindrances  shall  be  interposed,  and  that  all  precautions 
against  the  use  of  improper  cars  shall  be  adopted  with  reference  to 
reasonable  despatch.  The  court  will  take  notice  as  part  of  the  general 
knowledge  of  the  business  community  that  the  railroads  of  the  country 
conduct  inspections  under  a  system  which  all  persons  so  employed  as 
to  be  interested  are  presumed  to  understand.  Conductors  and  brakemen 
are  fellow-servants  whose  acts  are  not  independent  in  such  a  sense  as  to 
separate  them  from  each  other  in  the  line  of  dangers.  Actions  by 
employees  against  their  employer  for  injuries  caused  by  fellow-servants 
are  based  on  the  actual  negligence  of  the  defendant  or  of  some  represen- 
tative who  is  held  in  law  to  personate  him;  and  where  the  business 
requires  the  employment  of  many  servants  beyond  the  possible  constant 
supervision  of  either  the  employer  or  of  such  representative,  there  can  be 
no  negligence  without  the  failure  to  use  such  precautions  in  choosing 
agents  and  guarding  against  perils  as  diligent  prudence  and  foresight 
require.  When  a  master  has  done  all  that  can  be  reasonably  required 
of  him  to  prevent  risks  to  his  servants,  he  has  done  all  that  he  owes 
them. 

Error  to  Saginaw. 

Hanchett  &  Stai-k,  for  plaintiflE  in  error, 

Wisner  &  Draper,  for  defendant  in  error. 

Campbell,  J. — Plaintiff,  who  was  a  brakeman  on  the  railroad  of 
which  defendant  was  receiver,  sues  for  an  injury  which  he  received 
bv  having  an  arm  crushed  while  coupling  cars.  The  accident  is 
shown  to  have  happened  while  plaintiff  was  attempting  to  couple 
two  cars  which  had  been  brougnt  loaded  to  Monroe  by  another 
road,  and  the  occasion  of  it  is  said  to  have  been  the  loosening  and 
leaning  down  of  the  dead-woods  of  one  car,  which  was  rather  Tower 
than  the  other,  whereby  as  the  two  came  together  the  dead-woods 
of  the  lower  car  went  partially  under  those  of  the  higher  one  and 
caught  plaintiffs  arm.  The  accident  happened  at  night,  when 
plaintifrs  train  was  somewhat  behind  time  and  hurried. 

It  appeared  that  at  Monroe,  as  at  other  railroad  junctions,  the 
various  roads  had  their  own  inspectors  to  examine  cars  brought  in 
by  or  to  be  attached  to  their  trains,  and  that  this  car  was  not 
reported  as  dangerous  by  either  of  the  inspectors,  of  the  road  that 
brought  it  to  Monroe  or  of  the  road  on  which  plaintiff  was 
employed.  The  Circuit  Court  for  the  Countv  of  Saginaw,  after 
hearing  jdl  the  evidence,  directed  a  verdict  tor  defendant.  No 
argument  was  made  on  the  right  to  sue  defendant  as  receiver,  and 
the  case  has  been  treated  as  presenting  no  questions  but  those 
relating  to  negligence  and  its  effect.  And  the  only  question  under 
this  head  seems  to  be  whether  plaintiff  as  a  person  under  employ- 
ment can  sue  his  employer  for  the  negligence  of  persons  who  are 
claimed  to  have  been  in  fault  for  not  making  a  thorough  inspection. 
While  there  may  be  other  matters  that  may  be  open  to  remark,  we 
do  not  think  that  we  can  properly  consider,  as  against  the  plaintiff, 
any  other  question.  The  case  has  been  very  thoroughly  presented, 
but  after  careful  reflection  we  cannot  see  any  principles  involved  in 
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it  which  have  not  been  so  fully  passed  upon  by  our  previous  deci- 
sions as  to  render  renewed  discussions  superfluous. 

The  statutes  of  this  state  make  it  the  duty  of  every  railroad  to 
receive  and  forward  cars  of  other  roads  impartially  and  diligently. 
This  does  not  require  the  transfer  of  cars  unfit  for  passage.  But  it 
•does  require  that  no  unnecessary  delays  or  hindrances  shall  be  inter- 
posed, and  that  all  precautions  against  the  use  of  improper  cars 
shall  be  adopted  with  reference  to  reasonable  despatch.  It  appears 
by  this  case,  and  we  are  bound  to  know  as  part  of  the  general 
knowledge  of  the  business  community,  that  the  railroads  of  the 
country  conduct  their  inspections  under  a  generally-understood 
.system'  which  all  persons  so  employed  on  the  road  as  to  be  inter- 
•ested  are  presumed  to  understand.  It  further  appears  that  the 
road  now  in  question  employed  the  usual  servants  for  that  purpose, 
and  there  is  nothing  to  indicate  that  there  was  any  negligence  in 
their  employment  or  retention. 

We  cannot  conceive  any  good  reason  for  holding  that  the  risk  of 
occasional  errors  on  the  part  of  such  persons  is  not  one  of  those 
risks  which  naturally  attend  the  shifting  of  cars  from  one  road  to 
another,  and  which  consequently  every  orakeman  or  other  pereon 
employed  in  handling  them  incurs  as  a  part  of  his  employment. 
There  is  no  diflEerence  in  the  nature  of  the  danger,  or  in  the  quality 
of  the  inspector's  employment,  between  the  case  of  shifting  cars 
belonging  to  other  roads  and  cars  belonging  to  the  same  road. 
Defects  in  both  lead  to  the  same  results,  and  uie  methods  of  exam- 
ining both  are  identical.  Where  a  car  has  been  damaged  by  some 
injury  which  has  escaped  notice,  it  cannot  fairly  be  said  that 
•employers  ignorant  of  it,  who  have  taken  all  usual  and  reasonable 
precautions  against  it,  are  any  more  to  blame  in  the  one  case  than 
in  the  other.  The  duty  of  the  inspectors  passing  the  care  from 
road  to  road  is  of  no  different  nature  from  that  of  other  persons 
who  have  similar  duties  of  vigilance.  Conductors  and  brakemen 
have  similar  precautions  to  exercise  in  their  respective  callings,  and 
the  safety  of  such  employees  may  be  affected  in  numerous  ways  by 
neglect  of  careful  scrutiny.  They  are  in  the  strictest  sense  fellow- 
servants  whose  acts  are  not  independent  in  such  a  sense  as  to  separ- 
ate them  from  each  other  in  the  line  of  dangers. 

When  a  brakeman  handles  any  car,  he  knows  there  is  at  least  a 

fossibility  th&t  he  may  be  injured,  unless  he  examined  it  carefully, 
t  may  not  always  be  legal  negligence  in  him  to  rely  with  some 
assurance  on  the  accuracy  of  the  persons  who  should  have  examined 
it  before  it  comes  to  him.  But  he  is  bound  to  know  that  omissions 
of  such  care  are  possible,  and  are  dangerous  if  they  occur.  And  he 
is  also  bound  to  know,  as  all  men  know,  that  it  is  impossible  for 
employers  to  completelv  guard  against  it. 

As  we  have  frequently  neld,  in  accordance  with  what  we  con- 
ceive to  be  the  legal  rule,  such  actions  as  the  present  are  baaed  on 
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actual  negli^nce  of  the  defendant  Bned  or  of  some  representative 
who  is  held  in  law  to  personate  him.  And  in  sach  a  business  as 
requires  the  employment  of  a  multitude  of  persons  beyond  the  pos- 
sible constant  supervision  of  either  the  ultimate  or  representative 
principal,  there  can  be  no  negligence  without  the  failure  to  use 
£uch  precautions  in  choosing  agents  and  guarding  against  perils  as 
diligent  prudence  and  foresight  require.  When  the  principal  has 
done  all  that  can  be  reasonably  required  of  him  to  prevent  risks  to 
his  servants,  he  has  done  all  that  he  owes  them. 

In  the  present  case  he  appears  beyond  dispute  to  have  done  all 
this,  and  if  the  inspectors  committed  an  error,  or  were  guilty  of 
n^ligence,  he  is  not  to  blame  for  it.  The  work  done  is  to  be  done 
at  all  nours  and  at  every  place  where  there  are  railroad  connections 
with  other  roads.  It  is  not  a  duty  of  management  or  general 
supervision,  but  a  task  for  which  nothing  is  recjuired  but  ndelity, 
and  mechanical  knowledge  of  a  comparatively  limited  kind.  It -is 
such  work  b&  would  seldom  be  delegated  to  an  officer  of  extensive 
responsibility  who  has  other  interests  to  look  after.  But,  what- 
ever be  its  quality,  it  was  in  this  case  not  claimed  to  have  been 
placed  in  wrong  hands.  Nothing  more  could  be  asked  of  the 
employer. 

The*  questions  bearing  on  these  duties  and  liabilities  have  been 
passed  upon  in  several  cases,  which  under  different  circumstances 
illustrate  the  same  general  rules.  Mich.  Cent.  R.  R.  Co.  v.  Leahey, 
10  Mich.,  199 ;  Davis  v.  D.  &  M.  Ry.  Co..  20  Mich.,  105 ;  Mich. 
Cent.  R.  R.  Co.  v.  Dolan,  32  Mich.,  510 ;  Fort  Wayne  &  Sag.  R. 
R.  Co.  V.  Gadersleeve,  33  Mich.,  133 ;  Botsford  v.  M.  C.  K.  R. 
Co.,  Id.,  256;  C.  &  N.  W.  R.  R.  Co.,  v.  Bayfield,  37  Mich., 
502;  G.  R  &  I.  R.  R.  Co.  v.  Huntley,  38  Mich.,  537;  M. 
C.  R  R  Co.  V.  Austin,  40  Mich.,  247 ;  Day  v.  T.,  C.  S.  &  D. 
Rv.  Co.,  42  Mich.,  523;  Quincy  Mining  Co.  v.  Kitts,  Id.,  343 ; 
Mich.  Cent.  R.  R.  Co.  v.  Smithson,  1  Am.  &  Eng.  R.,  Cas.,  101. 
We  do  not  think  it  necessary,  in  view  of  our  own  decisions,  to 
review  the  cases  elsewhere,  which  are  not  at  all  consistent  or  har- 
monious. The  court  below  undoubtedly  relied  upon  the  rulings  of 
our  own  reports,  and  there  is  no  error  in  his  decisions. 

The  judgment  must  be  affirmed  with  costs. 

(The  other  justices  concurred.) 

See  note  p.  IGSL 
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Patrick  Walsh 

V. 

St.  Paul  &  Duluth  Kailroad  Company. 

(Advance  Case^  Minnesota.     Fdrruary^  1881.) 

In  perfonning  the  duties  of  his  place,  a  servant  is  bound  to  take  notice  of 
the  ordinary  operation  of  familiar  laws  of  gravitation,  and  to  govern 
himself  accordingly.  If  he  fails  to  do  so,  the  risk  is  his  own.  If  the 
instrumentalities  furnished  by  the  master  for  the  performance  of  the  ser- 
vant's duties  are  defective,  and  the  servant  is  aware  of  this,  though  not 
aware  of  the  degree  of  defectiveness,  he  is  bound  to  use  his  eyes  to  see 
that  which  is  open  and  apparent  to  any  person  using  his  eyes,  and,  if  he 
fails  to  do  so,  he  cannot  charge  the  consequences  upon  his  master. 

S.  L.  Pierce,  for  appellant.     James  Smith,  Jr.,  for  respondent. 

Berry,  J. — The  plaintiff  was  employed  by  defendant  to  work 
in  and  about  its  warehouse  or  freight  depot.  He  testifies  in  one 
place  that  he  was  employed  "  to  handle  freight — ^load  and  imload — 
whatever  there  was  to  be  done  around ;"  and  again,  that  he  "  had 
to  handle  boxes  and  sacks  and  everything  else;"  and  again,  in 
answer  to  the  question  "  You  were  employed  to  do  wnatever 
freightage  was  done  either  in  loading  or  unloading  cars?"  he 
replied,  "Yes,  sir;  anything,  anything.  I  handled  all  kinds  of 
freight,  and  that  is  what  I  was  employed  for."  It  appeared  from 
his  testimonv  that  he  commenced  working  in  the  warehouse  about 
six  years  before  the  accident  hereinafter  mentioned  ;  that  for  four 

f rears  before  the  accident  he  had  not  been  away  from  it  "any 
ength  of  time,''  and  that  at  the  time  of  the  accident  he  was  25  or 
26  years  of  age.  Wliile  engaged  with  other  employees  of  defend- 
ant in  moving  a  millstone  from  the  scales  in  the  warehouse  to  a 
car  standing  by  the  outside  platform  of  the  warehouse,  he  received 
the  injury  for  which  he  seeks  to  recover  damages  in  this  action. 
The  stone  weighed  from  1500  to  2000  pounds,  and,  being  a  top 
stone,  it  had  a  "  bulge"  on  one  side,  the  other  being  flat.  The 
floor  of  the  warehouse  and  of  the  platform  at  the  place  where  the 
stone  was  rolled  on  its  way  to  the  car  was  uneven. 

The  plaintiff  claims  that  the  moving  of  a  stone  of  this  kind  and 
weight,  with  safety  to  the  pei'sons  moving  it,  requires  in  such  per- 
sons, or  at  least  in  some  person  under  whose  immediate  and  per- 
sonal direction  it  is  done,  experience  in  doing  that  particular  kind 
of  work ;  that  on  account  of  the  great  weight,  the  round  form,  and 
the  bulge  upon  one  side,  dangers  attend  the  moving  of  such  stones 
which  none  but  such  an  expert  can  be  expected  to  be  acquainted 
with.  He  also  claims  that  they  cannot  be  moved  over  an  uneven 
surface  without  great  danger  to  the  persons  moving  them,  and, 
further,  that  to  move  them  with  safety  to  such  persons  more  men 
are  required  than  were  actually  engaged  in  moving  the  stone  in 
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qneetion.  The  plaintiff  claims  that  defendant  was  guilty  of  negli- 
gence in  failing  to  furnish  men  or  a  foreman  of  experience,  in  fail- 
ing to  furnish  a  sufficient  number  of  men,  and  in  furnishing  an 
uneven  floor ;  and  that,  in  consequence  of  such  negligence,  the 
stone,  while  being  moved,  fell  upon  him  and  occasioned  the  injury 
complained  of.  The  plaintiff  introduced  evidence  intending  to 
show  all  the  omissions  charged  as  negligence  on  the  part  of  defend- 
ant ;  but,  at  the  close  of  the  testimony  upon  his  part,  the  court, 
upon  defendant's  motion,  dismissed  the  action,  upon  the  ground 
that  the  evidence  did  not  tend  to  establish  a  cause  of  action. 

In  our  opinion  this  was  entirely  proper.  As  to  the  unevenness 
of  the  floor,  it  appeared  affirmatively  that  plaintiff  was  aware  that 
it  was  uneven,  and,  though  he  were  not  (as  he  testifies)  aware  of 
the  degree  of  its  unevenness,  this  was  a  matter  so  open  to  ocular 
observation  that,  in  consequence  of  the  length  oi  time  during 
which  he  had  been  engaged  in  handling  freight  of  all  kinds  in  this 
very  warehouse,  he  would  stand  in  no  better  position  than  if  he 
had  actual  knowledge  of  it  as  it  really  was.  He  was  bound  to 
make  use  of  his  eyes  to  see  a  source  of  danger  which  was  open  and 
apparent  to  anybody  who  would  use  his  eyes.  He  was  not  a  child, 
but  had  presumably  reached  years  of  discretion.  As  to  the  danger 
and  difficulty  of  handling  the  stone  on  account  of  its  weight  and 
form,  and  of  the  bulge  which  made  it  heavier  on  one  side  tlian  the 
other,  this  is  a  danger  and  difficulty  which  arises  from  the  ordinary 
operation  of  familiar  laws  of  gravitation,  and  from  nothing  else. 

With  this  ordinary  operation  of  the  laws  of  gravitation  every 
man  who  has  reached  the  age  of  twenty-five  years,  and  of  ordinary 
capacity,  must  be  presumed  to  be  acquainted,  especially  if  for 
years  he  has  been  engaged  in  handling  freight  of  all  kinds  about  a 
railroad  warehouse.  It,  then,  he  engages  in  moving  a  millstone, 
as  in  this  case,  the  form,  bulge,  and  great  weight  of  which  are 
inevitably  apparent,  he  must  take  notice  of  the  ordinary  operation 
of  familiar  laws  of  gravitation,  and  therefore  must,  so  far  as  the 
observation  of  these  laws  is  concerned,  see  to  it  that  he  engages 
in  moving  it  with  help  sufficient  in  number  to  move  it  with  safety. 
Failing  to  do  so,  the  risk  is  his  own,  and  not  that  of  his  employer. 

On  any  other  basis  than  this,  it  would  be  impracticable  to  carry 
on  any  extensive  business  like  that  of  railroad  corporations.  Unless 
it  affirmatively  appears  that  a  master  knows  or  ought  to  have 
known  that  an  employee,  on  account  of  immature  age,  or  some 
incapacity,  cannot  reasonably  be  expected  to  possess  ordinary  com- 
mon sense  and  judgment,  it  must  be  presumed  that  the  employee 
does  possess  them,  and  will  to  a  reasonable  extent  act  accoraingly, 
and  any  neglect  or  failure  to  do  so  must  be  regarded  as  a  risk  of 
the  employment,  which  the  employee  takes  upon  himself.  Even  if 
he  were  directed  (as  it  is  claimed  the  plaintiff  was  in  this  case)  by 
a  fellow  employee,  holding  a  position  over  him,  to  move  the  stone 
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without  help  suiBcient  in  numbers  to  enable  it  to  be  done  with 
safety,  this  would  not  alter  the  result.  The  negligence  of  such  an 
employee  would  be  the  negligence  of  a  fellow-servant,  for  the  con- 
sequence of  which  the  principal  would  not  be  liable.  Brown  c. 
Winona  &  St.  Peter. K.  K  Co.,  6  K  W.  Rep.,  484. 

Upon  these  grounds,  we  are  of  opinion  that  the  action  was  prop- 
erly dismissed. 

J  udgment  affirmed. 

See  note  p.  163. 


"Waldhieb 

V. 

The  Hannibal  &  St.  Joseph  Balboad  Compaott. 

(71  Missouri  BeportSy  614.     April  Term,  1880.) 

A  petition  in  an  action  against  a  railroad  company  by  an  employee,  stating, 
without  any  specific  facts,  that  the  plaintiff  was  injured  in  consequence 
of  the  negligence  of  the  company  in  using  defective  machinery,  and  in 
running  and  managing  its  railroad  and  cars,  would  be  fatally  defectire; 
and  when  such  general  allegations  are  used  in  connection  with  a  specific 
statement  of  a  cause  of  action,  they  will  be  treated  as  explanatory  of  that 
statement  only,  and  will  not  enable  the  plaintiff  to  recover  for  any  oiber 
cause  of  action. 

Where  the  allegation  in  a  petition  against  a  railroad  company  is  that  tbe 
plaintiff  received  the  injuries  complained  of  through  the  negligence  of 
the  company  in  having  and  using  defective  machinery,  and  in  running 
and  managing  its  railroad  and  cars,  and  the  proof  is  that  the  injury  vas 
occasioned  by  a  broken  frog,  the  plaintiff  cannot  recover.  (Buffington 
t>.  A.  &  P.  R.  R.  Co.,  64  Mo.,  246.) 

In  such  a  case  as  the  foregoing  the  variance  is  not  one  which  will  be  deemed 
immaterial  unless  it  is  shown  to  the  court  by  the  affidavit  of  the  party 
that  he  has  been  misled  and  in  what  respect  (as  provided  by  section  1. 
page  1038,  Wagner's  Statutes),  but  it  is  a  case  of  entire  failure  of  proof 
within  the  meaning  of  section  1,  page  1058,  Wagner's  Statutes. 

Geo.  W.  Easley,  for  appellant. 

Tichnor  &  Warner  and  Belch  &  Silver,  for  respondent. 

Henry,  J. — PlaintiflE  was  employed  in  defendant's  yards  at  Kan- 
sas City,  and,  on  the  5th  day  of  June,  1872,  while  engaged  in 
switching,  was  run  over  by  a  car  of  defendant,  and  received  such 
injuries  as  necessitated  the  amputation  of  botli  of  his  legs.  He 
obtained  a  judgment  for  $8000,  from  which  defendant  has  appealed. 
The  petition  alleged,  that  "  the  defendant,  by  reason  of  its  negli- 
gence and  carelessness,  plaintiff  was  run  against  by  one  of  defend- 
ant's cars,  thereby  throwing  plaintiff  upon  the  rail  of  the  track  of 
defendant ;  the  said  car  of  defendant  then  and  there  ran  upon  and 
over  plaintiff  by  reason  of  the  negligence  and  carelessness  of  the 
defendant.     That  plaintiff  was  then  and  there,  by  reason  of  the 
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negligence  of  the  defendant  in  having  and  usin^  insufficient  and 
defective  machinery,  and  the  carelessness  and  neghgence  of  defend- 
ant in  running  and  managing  its  railroad  and  cars,  the  plaintiff 
was  broken  and  mutilated,  as  to  both  his  legs,  to  such  an  extent, 
etc" 

The  above  is  a  literal  copy  of  the  petition,  as  it  appears  in  the 
transcript  of  the  record.  And,  without  indulging  in  any  criticism 
upon  its  grammatical  construction,  we  ask  what  is  the  cause  of 
action  stated  ?  Would  any  one,  from  what  is  alleged  in  this  peti- 
tion, infer  that  any  defect  in  the  rail  of  the  track  contributed  to 
tlie  injurv  which  plaintiff  sustained?  The  rail  of  the  track  is 
mentioned  but  once  in  the  petition,  and  then  as  the  object  upon 
which  plaintiff  was  thrown,  and  not  as  the  cause  of  his  fall.  It  is 
charged  that  defendant  was  negligent,  "  in  having  and  using  insuf- 
ficient and  defective  machinery,"  and,  "  in  running  and  managing 
its  railroad  and  cars,"  but  this  is  to  be  t;aken  as  explanatory  of  the 
statement  of  the  cause  of  action  previously  alleged,  and  not  as  a 
statement  of  distinct  and  independent  facts.  It  would  be  defec- 
tive as  the  statement  of  a  cause  of  action  without  the  specific  pre- 
ceding allegations,  and  is,  therefore,  to  be  taken  as  explanatory  of 
those  allegations.  In  other  words,  the  negligence  of  the  company 
"in  using  defective  machinery,"  charged  in  the  petition,  must  be 
confined  to  defective  machinery  used  m  running  the  cars  which 
ran  against  the  defendant.  And  that  part  of  the  allegation  in 
relation  to  "running  and  managing  its  railroad  and  cars  must  be 
confined  to  negligence  in  running  the  train  by  which  plaintiff  was 
injured,  without  reference  to  the  condition  of  the  rails  or  the  road, 
of  which  no  complaint  is  made.  A  petition  by  an  employee  sta- 
ting, without  any  specific  facts,  that  plaintiff  was  injured  in  conse- 
quence of  the  negligence  of  a  railroad  company,  in  using  defec- 
tive machinery,  and  in  running  and  managing  its  railroad  and  cars, 
would  be  fatally  defective ;  and  when  such  general  allegations  are 
used  in  connection  with  a  specific  statement  of  a  cause  of  action, 
they  do  not  enable  the  plaintiff  to  recover  for  any  cause  of  action, 
except  that  specifically  stated. 

In  Buffiuffton  v.  The  Atlantic  &  Pac.  K.  R.  Co.,  64  Mo.,  246, 
the  court  said :  "  The  plaintiff  grounds  his  action  on  an  alleged  defect 
in  the  construction  of  the  engine,  and  he  could  only  recover  for  an 
injury  resulting  from  such  defect.  If  the  cause  of  injury  was  a 
defect  in  the  track,  and  not  a  defect  in  the  construction  of  the 
engine,  he  could  not,  without  amending  his  petition,  recover  for  a 
defect  in  the  track."  That  case  is  decisive  oi  this.  See  also  Capi- 
tal Bank  v.  Armstrong,  62  Mo.,  59 ;  Chapman  v,  Callahan,  66  Mo., 
299 ;  Carson  v.  Cummings,  69  Mo.,  325,  and  C.  C.  &  I.  C.  R.  W. 
Co.  V.  Troesch,  68  111.,  545.  There  was  evidence  on  the  part  of 
plaintiff  tending  to  prove  that  there  was  a  broken  frog  at  the  place 
where  plaintiflT  was  thrown  upon  the  track,  which  caused  him  to 
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fall,  and  the  court  gave  in  compliance  with  plaintiffs  request  the 
following  instruction,  with  others,  to  which  defendant  objected; 
"  If  you  believe  from  all  the  facts  and  circumstances  in  the  case, 
that  on  the  5th  day  of  October,  1872,  defendant  had  in  use  in  its 
yards,  at  the  city  of  Kansas,  a  frog,  the  plate  on  the  guard  of 
which  was  broken,  and  that  the  servant  of  defendant,  whose  duty 
it  was  to  repair  such  broken  plate,  either  knew  or  by  the  exercise 
of  reasonable  care  and  diligence  might  have  known  of  the  defec- 
tive condition  of  such  broken  plate,  then  you  are  bound  to  find 
for  the  plaintiff,  provided  you  further  believe  from  all  the  facts 
and  circumstances  in  the  case,  that  plaintiff,  while  in  the  careful 
discharge  of  his  duties,  in  attempting  to  cut  off  a  car  or  cars,  received 
the  injuries  complained  of  by  reason  of  such  defect."  Under  the 
authorities  above  cited  the  court  erred  in  giving  this  instruction. 
It  authorized  the  jury  to  find  a  verdict  for  plaintiff  on  a  cause  of 
action  not  stated  in  his  petition.  The  issue  was  not  voluntarily 
made  by  defendant,  but  was  forced  upon  him  by  the  court,  in 
admitting  evidence  in  regard  to  the  broken  frog,  and  then  instruct- 
ing for  plaintiff  that  the  jury  might  find  for  plaintiff  on  account 
of  the  broken  frog.  Judgment  reversed,  and  the  cause  remanded, 
all  concurring. 

On  Rehearing. 

Sherwood,  C.  J. — "We  discover  no  reason  for  departing  from 
the  conclusion  reached  in  the  original  opinion — ^that  plaintiff  hav- 
ing declared  upon  one  cause  of  action  could  not  recover  upon 
another.  Our  statute  (2  W.  S.,  p.  1033,  §  1),  it  is  true,  provides 
that  "  No  variance  between  the  allegation  in  the  pleadinjg  and  the 
proof  shall  be  deemed  material,  unless  it  has  actually  misled  the 
adverse  party,  to  his  prejudice,  in  maintaining  his  action  or  defense 
upon  the  merits.  When  it  shall  be  alleged  that  a  party  has  been 
so  misled,  that  fact  shall  be  proved  to  the  satisfaction  of  the  court 
by  aflidavit,  showing  in  what  respect  he  has  been  misled,  and 
thereupon  the  court  may  order  the  pleading  to  be  amended  upon 
such  terms  as  shall  be  just."  And  it  has  been  ruled  that  an  affi- 
davit of  having  been  misled  was  the  only  statutory  test  of  such 
fact.  Turner  v.  Railroad,  51  Mo.,  501,  and  cases  cited.  But  that 
statute  hafi  reference  to  mere  discrepancies  between  the  issues 
raised  by  the  pleadings  and  the  evidence  offered  in  support  of 
such  issues,  and  not  to  cases  where  the  substance  of  the  issue,  so  to 
speak,  has  no  support  in  the  testimony  adduced.  The  correctness 
of  this  view  finds  ample  confirmation  in  the  subsequent  provisions 
of  the  statute  relating  to  new  trials,  where  it  is  provided  that, 
"  Where  the  allegation  of  the  cause  of  action  or  defence  to  which 
the  proof  is  directed  is  unproved,  not  in  some  particular  or  particu- 
lars only,  but  in  its  entire  scope  and  meaning,  it  shall  not  be  deemed 
a  case  of  variance,  but  a  failure  of  proof."     2  W.  S.,  p.  1058,  §  1- 
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This  section  was  passed  upon  by  this  court  at  an  early  day.  Beck 
V.  Ferrara,  19  Mo.,  30.  It  was  held  that  when  the  petition  stated 
that  the  defendant  was  indebted  to  the  plaintiff  for  stall  No.  20, 
in  the  North  Market,  which  was  purchased  by  the  plaintiff  from  a 
third  party  for  defendant  at  his  special  instance  and  request,  and 
the  proof  was  that  the  plaintiff  bought  the  stall  for  himself,  and 
afterwards  sold  it  to  the  defendant,  an  entire  "failure  of  proof" 
had  occurred  and  not  a  mere  "  variance." 

It  is  obvious  from  these  statutory  provisions  and  their  construc- 
tion as  just  announced,  that  there  is  a  wide  margin  of  difference 
between  a  case  where  there  exists  a  lack  of  correspondence  between 
the  allegation  of  the  cause  of  action  and  the  proof  in  "  some  par- 
ticular or  particulars  only,"  and  one  where  the  allegation  is 
"unproved"  "in  its  entire  scope  and  meaning."  In  the  former 
case,  the  failure  of  the  party  cbmplaining  of  any  discrepancy 
between  allegation  and  proof  to  file  nis  statutory  amdavit  is  fatal 
to  his  case,  so  far  as  concerns  any  such  discrepancy.  In  the  latter 
case  the  failure  to  file  such  an  affidavit  can  have  no  such  effect,  for 
the  simple  reason  that  no  such  affidavit  is  required  by  the  statute 
when  there  is  an  entire  failure  of  proof.  The  distinction  made  by 
the  statute  between  the  two  classes  of  cases  is  so  palpable  as  to 
render  any  extended  discussion  unnecessary.  Following  and 
adhering  to  the  ruling  in  Buffington's  case,  64  Mo.,  246,  we  must 
continue  to  hold  that  a  recovery  based  upon  a  cause  of  action  not 
stated  cannot  be  permitted  to  stand.  Our  code,  with  all  its  com- 
prehensive liberality,  will  not  admit  a  plaintiff  to  sue  for  a  horse 
and  recover  a  cow ;  no  more  will  it  admit  evidence  of  a  defect  in 
the  track  of  a  railroad  to  be  the  basis  of  such  a  recovery  as  the 
plaintiff  seeks  to  have  us  sanction  and  affirm.  We  are  willing'  to 
go  the  full  length  of  the  statute  respecting  variances,  but  we  are 
certainly  unwilbng  to  go  to  the  extreme  of  saying  that  issues  may 
be  raised  by  the  evidence  and  the  instructions,  as  well  as  by  the 
legitimate  method,  the  pleadings. 

As  this  cause  was  tried  in  obvious  disregard  of  the  principles 
here  announced,  a  reversal  of  the  judgment  must  occur,  and  smce 
this  is  so,  it  may  be  well  to  remark  that  in  accordance  with  our 
former  adjudications,  Devitt  v,  Eailroad,  50  Mo.,  302 ;  Porter  ^\ 
II.  &  St.  Joe.  R.  R.,  ante,  p.  66 ;  Rains  v,  St.  L.,  I.  M.  &  S.  R. 
R.,  ante,  p.  164,  and  McGowan  v.  St.  L.,  I.  M.  &  S.  R.  R.,  61  Mo., 
529,  the  fourth  instruction  for  the  plaintiff  should  have  been 
refused;  and  the  thirteenth  instruction  asked  by  the  defendant 
should  have  been  given,  if  the  issue  respecting  the  defective  frog 
had  been  raised  by  the  pleadings.  Motion  for  rehearing  oveiTuleo. 
All  concur,  except  Norton  anaNapton,  JJ.,  who  dissent. 

See  note  p.  168. 
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FlAimAGAN 
V. 

The  Chicago  &  Nobthwesteen  Railway  Company. 

(50  Wiaeovmn  Beports,  462.     Natember  80,  1880.) 

The  former  decision  in  this  case  (45  Wis.,  98),  that  a  railroad  company  is  not 
chargeable  with  negligence  merely  because  it  delays,  for  any  length  o$ 
time,  to  repair  a  broken  car  while  it  remains  unused  and  not  so  situated 
as  to  create  danger,  nor  merely  because  it  moves  such  car  to  its  shops 
for  repairs,  and  does  not  make  such  repairs  at  the  place  where  the  car 
was  injured — approved. 

A  rule  of  the  defenaant  company  to  send  all  its  cars  used  in  carrying  ore, 
after  they  are  unladen  at  the  point  of  transshipment,  to  the  repair  shopa 
for  inspection  and  for  such  repairs  as  any  of  them  may  be  found  to 
require,  is  reasonable ;  and  persons  employed  to  remove  trains  of  such 
unloaded  cars  to  the  shops  must  be  held  to  have  assumed  the  extra  haz- 
ard of  such  employment ;  and  the  company  is  not  chargeable  with  negli- 
gence because  one  or  more  of  the  cars  m  such  a  train  is  out  of  repair. 

The  facts  that  the  foreman  of  the  gan^  in  which  plaintiff  was  engaged,, 
directed  him,  after  turning  a  switch,  to  mount  the  second  car  from 
the  engine  for  the  purpose  of  aiding  in  sending  the 'unloaded  cars  down 
to  the  repair  shop,  and  that  plan  tiff  was  injured  in  mounting  said  car  in 
consequence  of  its  having  a  broken  jaw-brace,  are  not  bufficient  to  war- 
rant a  jury  in  finding  the  defendant  company  guilty  of  negligence,  where 
there  is  no  evidence  that  such  forman  was  charc^ed  with  the  business  of 
inspecting  the  cars,  or  knew  of  the  defect  in  said  car,  or  had  any  better 
means  of  knowledge  than  the  plaintiff. 

How  far  the  defendant  company  would  be  liable  for  injuries  to  plaintiff  aa 
an  employee,  if  caused  by  negligence  of  such  foreman,  not  considered. 

Appeal  from  the  Circuit  Court  f gr  Jefferson  County. 

Action  for  an  injury  to  the  plaintiff's  person  from  defendant's 
negligence.  The' case  made  by  the  complaint  was  substantially  as 
follows:  Defendant  was  a  railroad  cornoration  of  the  state  of 
Michigan,  operating  a  line  of  road  from  l^^egaunee  to  Escanaba  in 
that  state.     On  the  31st  of  August,  1872,  and  for  a  long  tiine 

Erior  thereto,  plaintiff  was  in  defendant's  employ  under  a  contract 
y  which  he  was  to  perform  services  as  a  brakeman  on  ore  trains 
in  and  about  the  yards  and  ore  docks  of  defendant  at  Escanaba ; 
and  in  such  employment  he  was  required  to  couple  and  uncouple 
cars,  and  to  get  off  and  upon  trains  in  motion — to  get  off  from 
trains  and  open  a  switch,  and,  after  the  trains  had  passed,  to  set  up 
the  switch  again,  and,  as  the  trains  returned  and  while  they  were 
in  motion,  to  get  upon  them  for  the  purpose  of  uncoupling  the 
cars  from  the  engines.  In  consideration  of  such  service,  defendant, 
besides  paying  plaintiff  a  certain  sum  per  month,  undertook  to 
provide  safe  and  suitable  cars  with  all  tne  necessary  appendages^ 
etc.,  and  to  have  the  trains  and  cars  superintended  and  managed 
by  competent  and  skilled  servants  and  agents,  so  as  to  enable 
plaintiff  to  safely  perform  his  said  services.     At  the  time  and 
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place  aforesaid,  and  while  so  working  for  defendant,  plaintiff  was 
subject  to  the  directions  of  one  O'Brien,  a  servant  and  agent  of 
ilefendant,  who  was  acting  as  conductor  or  head-manager  or 
director  of  the  ore  trains  in  and  about  said  yard  and  docks ;  and 
Kiid  O'Brien  was  under  the  supervision  and  direction  of  one  Moore, 
defendant's  yard  master  in  and  about  said  yard  and  docks;  and 
it  was  tlie  duty  of  Moore  and  O'Brien  to  make  up  trains  and  move 
them  about  said  docks  and  yard,  and  to  look  after  the  care  and  see 
that  they  were  all  in  proper  and  safe  condition.  The  care  used  by 
<lefendant  in  and  about  said  yard  and  docks  are  constructed  with  a 
**  jaw-brace"  (being  a  piece  of  hard-wood  timber  seven  or  eight 
feet  long,  two  inches  thick,  and  about  four  inches  wide,  fastened 
'w-ith  iron  bolts  and  screws  to  the  under  part  of  an  iron  box  or  fix- 
ture around  the  outside  end  of  the  axle  of  each  car  wheel),  which 
jaw-brace  extends  from  the  back  to  the  forward  wheel  of  the  car  a 
few  inches  below  the  centre  and  on  the  outside  of  each  car ;  and 
the  same  is  made  and  used  for  the  brakeman  to  place  his  foot  on  in 
order  to  get  on  the  top  of  the  car  when  it  is  in  motion,  and  is  the 
only  means  provided  for  that  purpose  on  said  ore  care,  except 
pieces  on  the  side  of  the  car  above,  which  the  brakeman  seizes 
with  his  hands  when  he  puts  his  foot  upon  the  jaw-brace ;  and  it 
is  impossible  to  get  upon  such  a  car  with  safety  while  in  motion 
unless  there  is  a  ]aw-brace  attached.  At  the  time  and  place  afore- 
said, defendant  negligently  used  an  ore  car  which  was  unsafe  and 
defective  in  that  the  jaw-orace  belonging  thereto  was  broken  off ; 
and,  with  notice  of  that  fact,  defendant  negligently  moved  said  ore 
train  with  said  broken  car  from  the  dock  to  the  yard,  and  plaintiff 
was  required  as  brakeman  to  get  upon  the  train  while  in  motion, 
draw  the  pin  and  uncouple  the  train,  so  that  the  care  might  pass 
down  into  the  yard ;  and,  without  notice  or  fault  on  his  part,  wnile 
attempting  to  get  upon  the  train  for  the  purpose  mentioned,  and 
by  reason  of  such  unsafe  and  defective  condition  of  said  car,  he  was 
thrown  upon  the  track,  and  his  left  leg  was  crushed  bv  the  train 
passing  over  it,  so  that  it  had  to  be  amputated  above  the  knee,  to 
nis  damage,  etc. 

The  answer  was  a  general  denial,  except  as  to  defendant's  cor- 
porate character. 

The  essential  facts  appearing  from  the  evidence  as  to  the  cir- 
cumstances under  which  plaintiff's  injuries  were  received,  are  suffi- 
ciently stated  in  the  opinion. 

After  plaintiff's  evidence  was  closed,  the  court,  on  defendant's 
motion,  rendered  a  judgment  of  nonsuit ;  from  which  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Markhams  &  Smith,  his 
attorneys,  with  Edward  S.  Bragg  of  counsel,  and  oral  argument  by 
E.  P.  Smith : 

1.  It  was  for  the  jury  alone  to  determine  whether,  under  all 
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the  circumstances,  the  plaintiff,  exercising  reasonable  care,  could 
have  avoided  the  accident.  Langhoff  v.  Ey.  Co.,  19  Wis.,  4S9 ; 
Barstow  v,  Berlin,  34  id.,  362 ;  Dorsey  v.  Constr.  Co.,  42  id.,  602; 
Gower  v,  Ry.  Co.,  45  id.,  182 ;  Thomas  i;.  Telegraph  Co.,  100 
Mass.,  156;  Gayner  v,  Ky.  Co.,  id.,  208.  The  fact  that  he 
knew  all  cars  were  sent  down  for  inspection,  and  were  liable  to 
need  slight  repairs,  cannot  conclusively  charge  him  with  negli- 
gence in  not  ascertaining  that  the  car  was  broken.  It  was,  with 
other  facts,  proven,  for  the  consideration  of  the  jury.  Kelley  r. 
Fond  du  Lac,  31  Wis.,  179;  Ken  worthy  v.  Ironton,  41  id.,  647; 
Wood  on  M.  &  S.,  §  377.  The  nature  of  the  employment  was 
not  shown  to  have  required  of  the  plaintiff  unusual  precautions. 
The  repairs  ordinarily  required  were  slight,  and  there  is  no  evi- 
dence that  it  was  ever  necessary  for  plaintiff  to  get  upon  a  car 
known  to  be  broken,  for  the  purpose  of  moving  it.  There  was 
nothing  in  the  line  of  his  duty  requiring  him  to  inspect  and  know 
the  condition  of  the  cars.  Ho  had  the  right  to  rely  upon  the  be- 
lief that  the  company  had  performed  that  duty,  and  that  he  would 
not  be  put  in  charge  of  the  cars  if,  by  reason  of  any  serious  defect, 
their  use  was  dangerous.  Le  Claire  ^^  R.  R.  Co.,  20  Minn.,  9: 
Ft.  Wayne,  I.  &  S.  R.  R.  Co.  v,  Gildersleeve,  33  Mich.,  133 : 
Thompson  v.  Hermann,  47  Wis.,  606 ;  Muldowney  v.  Rv.  Co., 
36  Iowa,  462;  Plank  v.  Ry.  Co.,  60  N.  Y.,  60f ;  Coointe  t. 
New  Bedford  Cord.  Co.,  102  Mass.,  572;  C.  &  N.  W.  Ry.  Co.  ^^ 
Jackson,  55  111.,  492 ;  Brabbits  v.  Ry.  Co.,  38  Wis.,  289 ;  Gil- 
man  V.  R.  R.  Co.,  13  Allen,  435.  In  getting  upon  the  moving 
train,  sudden  and  prompt  action  was  necessary.  There  was  nu 
time  for  consideration  or  exanjination  as  to  whether  others  had  been 
derelict  in  another  line  of  duty.  Weisenberg  v.  Appleton,  20 
Wit.,  56;  Barstow  v.  Berlin,  34  id.,  357;  Dorsey  v.  Constr.  Co., 

42  id.,  583 ;  Buel  v.  R.  R.  Co.,  31  K  Y.,  314;  Eckert  v.  R.  R.  Co, 

43  id.,  502 ;  Snow  v.  Housatonic  R.  R.  Co.,  8  Allen,  446 ;  Linne- 
han  V.  Sampson,  126  Mass.,  511 ;  Patterson  v,  R.  R.  Co.,  76  Pa. 
St.,  389 ;  C.  &  N.  W.  Ry.  Co.  v.  Jackson,  55  111.,  492 ;  Green- 
leaf  V.  111.  C.  R.  R.  Co.,  29  Iowa,  14 ;  Wood  on  M.  &  S.,  §§  387, 

2.  It  being  a  part  of  plaintiff's  duty  to  get  on  the  cars  while  in 
motion,  the  defendant  was  bound  to  furnish  proper  and  safe  appli- 
ances to  aid  in  the  performance  of  that  duty.  Wedgwood  r. 
Ry.  Co.,  41  Wis.,  482;  Bessex  v.  Ry.  Co.,  45  id.,  477;  Thomp- 
son V,  Hermann,  47  id.,  632 ;  Clarke  v.  Holmes,  7  Hurl,  k 
Norm.,  937 ;  C.  &  K  W.  Ry.  Co.  v.  Swett,  45  HI.,  201.  The 
broken  car  was  unnecessarily  placed  where  it  had  to  be  used  by  tlie 
plaintiff,  and  the  ordinary  peril  of  his  employment  thereby  greatly 
increased.  The  company  cannot  escape  liability  in  this  respect 
by  saying  that  the  fault  was  that  of  O'Brien,  the  conductor. 
The  law  requires  that  the  servant  be   under  no   risk  from  im- 
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l^erfect  or  inadequate  machinery.  He  does  not  assume  the 
risk  incident  to  the  negligence  of  fellownservants  in  this  re- 
spect. The  duty  of  the  employer  is  original,  incessant  and 
incapable  of  delegation.  Wood  on  M.  &  S.,  §  4r05 ;  Smith  v, 
Ej.  Co.,  42  Wis.,  520 ;  Laning  v.  K.  R  Co.,  49  K.  Y.,  521 ;  Flike 
•f.  Ry.  Co.,  53  id.,  549. 

3.  Plaintiff  was  a  subordinate,  subject  to  the  orders  and  control 
of  O'Brien,  and  received  the  injury  while  obeying  such  orders. 
The  negligence  of  O'Brien  must  therefore  be  held  the  negligence 
of  the  company  itself.  C,  C.  &  C.  R.  R.  Co.  v,  Keary,  3  Ohio 
St.,  201 ;  Chamberiain  v.  R.  R.  Co.,  11  Wis.,  238 ;  Little  Miami 
R.  R.  Co.  V,  Stevens,  20  Ohio,  415 ;  Gillen water  v.  R.  R.  Co.,  5 
Ind.,  340 ;  Fitzpatrick  v,  R.  R.  Co.,  7  id.,  436  ;  Parsons'  note  to 
Waller  v.  Ry.  Co.,  2  H.  &  C,  112 ;  Greenleaf  v.  R.  R.  Co., 
29  Iowa,  14;  Buzzell  v,  Laconia  Man.  Co.,  48  Me.,  113;  Shanny 
V.  Androscoggin  Mills,  66  Me.,  420 ;  Snow  v.  Housatonic  R.  li. 
Co.,  8  Allen,  441;  Oilman  v.  Ry.  Co.,  10  id.,  233;  13  id., 
433;  Ford  v.  Fitchburg  R.  R.  Co.,  110  Mass.,  240;  C.  &  N.  W. 
Rv.  Co.,  V.  Jackson,  55  HI.,  492 ;  Brothers  v.  Cartter,  52  Mo., 
373 ;  Lewis  -u.  R.  R.  Co.,  59  id.,  495  ;  Porter  v,  H.  &  St.  J.  R. 
R.  Co.,  9  Reporter,  549;  Corcoran  v,  Ilolbrook,  59  N.  Y.,  517; 
Booth  V.  R.  K.  Co.,  73  N.  Y.,  38 ;  Braun  v.  Ry.  Co.,  6  N.  W. 
Rep.,  5 ;  Wood  on  M.  &  S.  (1st  ed.),  884-8,  900.  See  also  L.  & 
X.  R.  R.  Co.  V.  Collins,  5  Am.  L.  Reg.  (N.  S.),  265 ;  2  Duv.  (Ky.), 
114;  Mann  v.  Oriental  Mill  Co.,  14  Am.  Law  Reg.  (N.  S.),  725  ; 
Mullan  V.  Steamship  Co.,  78  Pa.  St.,  25 ;  Bessex  v,  Ry.  Co., 
45  Wis.,  477  ;  Berea  Stone  Co.  v.  Kraft,  31  Ohio,  492 ;  Schultz  v. 
Ry.  Co.,  48  Wis.,  375.  It  was  O'Brien's  duty  not  only  not  to 
expose  the  plaintiff  to  this  unusual  danger,  but  by  timely  notice 
and  warning  to  caution  him,  so  that  in  the  performance  of  his 
duties  he  might  exercise  all  his  faculties  in  protecting  himself 
against  injury.  Coombs  v.  Cordage  Co.,  102  Mass.,  572  ;  Grizzle 
r.  Frost,  3  F.  &  F.,  622;  Bartonshill  Coal  Co.  v,  Maguire,  3 
ilacq.,  300  ;  R  R.  Co.  v.  Fort,  17  Wall.,  553 ;  Lalor  v.  R.  K  Co. 
52  111.,  401 ;  O'Donnell  v.  A.  V.  R.  R.  Co.,  59  Pa.  St.,  239 
Powell  V,  Ry.  Co.,  32  id.,  414 ;  Coates  v,  Canaan,  51  Vt.,  131 
38  Wis.,  289;  41  id.,  478 ;  42  id.,  520;  45  id.,  477;  36  id.,  657 
48  id.,  375. 
Charles  W.  Felker  and  Wm.  F.  Vilas,  for  the  respondent : 
1.  The  nonsuit  was  properly  granted,  there  being  no  evidence 
of  negligence  on  defendant's  part.  A  servant  assumes,  and  must 
bear  tne  consequences  of,  all  nsks  and  perils  ordinarily  incident  to 
the  service  which  he  performs.  And,  as  a  necessary  corollary, 
when  a  servant  is  injured  in  the  course  of  a  hazardous  business,  the 
injury  is  presumed  to  have  been  occasioned  by  some  of  the  risks 
incidental  to  the  employment;  and  the  burden  therefore  rests 
upon  the  servant  to  show  some  specific  negligence  on  the  master's 


154  FLANNAGAN  V.   CHICAGO  A  NORTHW.  KY.  CO. 

part  which  caused  the  injury.  Shearm.  &  Redf .  on  Neg.,  §§  87, 
88 ;  Wood  on  M.  &  S.,  §  346 ;  Greenleaf  v.  R.  R.  Co.,  29  Iowa, 
46 ;  Davis  v.  R.  R.  Co.,  20  Mich.,  122 ;  Wright  t?.  R.  R  Co., 
25  N.  Y.,  562 ;  Hanrathy  v.  Ry.  Co.,  18  Am.  Ry.  Cas.,  ISS. 
And  when  a  servant,  knowing  the  customs  and  usages  of  tLe 
master  and  the  defects  in  the  machinerv  or  cars  which  he  is  era- 
ployed  to  handle  (or  having  the  opportunity  to  know  them  br 
proper  diligence,  makes  no  objection,  but  voluntarily  pursues  the 
course  of  business  and  employs  such  imperfect  machinery  or  care. , 
he  is  held  to  assume  such  extraordinary  risks.  Sullivan  v.  Indii 
Man.  Co.,  113  Mass.,  396;  Dorsey  v.  Constr.  Co.,  42  Wis.,  5y^; 
Dillon  V.  R.  R.  Co.,  3  Dill.,  319 ;  C.  &  N.  W.  Ry.  Co.  v.  Donahne. 
75  III,  106;  Miildowney  v,  R.  R  Co.,  36  Iowa,  470;  Way  v.  R 
R.  Co.,  40  id.,  343 ;  Davis  v.  R.  R.  Co.,  20  Mich.,  105 ;  Ft.  W.,  J. 
&  S.  R.  R.  Co.  V.  Gildersleeve,  33  id.,  133  ;  Devitt  v.  R.  R,  5o 
Mo.,  305  ;  McGljnn  v.  Brodie,  31  Cal.,  376 ;  Thayer  v.  R.  R  0-.. 
22  Ind.,  26 ;  Gibson  v.  Ry.  Co.,  63  K  T.,  449 ;  Lovejov  r.  R. 
R.  Co.,  125  Mass.,  79 ;  Fitield  v.  R.  R.,  42  N.  H.,  240 ;  T.,  W. 
&  W.  R.  R  Co.  V,  Black,  88  111.,  112;  Skipp  v.  R.  R.  Co..  9 
Exch.,  223;  Haskin  v.  R.  R.  Co.,  65  Barb.,  134;  Woodley  c. 
Ry.  Co.,  L.  R.,  2  Exch.  Div.,  384 ;  Assop  v.  Yates,  2  H.  ^  > \ 
768 ;  Griffiths  v,  Gidlow,  3  id.,  648 ;  Priestley  v.  Fowler,  3  M.  i 
W.,  1 ;  Cooley  on  Torts,  551-2.  The  movement  of  the  broken 
car  was  shown  to  have  been  in  accordance  with  the  regular  custom 
of  the  yard,  for  the  purpose  of  having  it  inspected  and  repaired  a: 
the  proper  place.  It  was  exactly  the  service  which  plaintif  wa.* 
hired  to  perform,  and,  knowingly,  had  regularly  pertormed.  It 
was  not  a  use  of  the  car,  but  only  a  necessary  and  proper  step 
toward  preparing  it  for  use.  If  there  was  risk  in  the  service,  it 
was  one  of  the  perils  of  the  business  in  which  plaintiff  was  engaged. 
C.  &  J^.  W.  RE.  Co.  V.  Ward,  61  lU.,  130.  ^^ 

2.  The  nlaintiff's  own  negligence  contributed  to  the  injnrr. 
Knowing  tnat  the  cars  were  liable  to  be  out  of  repair,  and  being 
engaged  in  a  hazardous  employment,  the  law  imposed  upon  him 
great  care  and  vigilance.  When  he  attemped  to  get  upon  the  car. 
a  single  glance  as  to  where  he  was  going  to  put  his  foot  would  have 
shown  him  the  defect. 

3.  If  there  was  any  other  negligence  than  that  of  the  plaintiff, 
it  was  that  of  O'Brien.  But  O'Brien  was  his  fellow-servant,  work- 
ing in  the  same  department  of  labor,  to  accomplish  the  same 
objects  in  the  same  way  and  with  the  same  instruments.  For  hi? 
negligence,  therefore,  the  company  is  not  liable  to  the  plaintiff. 
Chamberlain  v.  R.  Co.,  7  Wis.,  425 ;  Moseley  v.  Chamberlain, 
18  id.,  700;  Cooper  v.  Ry.  Co.,  23  id.,  668;  Strahlendorf  r. 
Rosenthal,  30  id.,  674;  Anderson  v,  Ry.  Co.,  37  id.,  321.  K 
O'Brien  had  the  direction  of  the  business  and  was  of  a  superior 
grade  in  the  service,  the  rule  should  not  be  different.     Such  an 
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exception  can  be  allowed  only  in  pursnance  of  a  purpose  to  break 
down  the  rale  itself.  Shearm.  &  Kedf .  on  N^.,  ^  100 ;  Wood  on 
M.  &  S.,  §§425-6,  435 ;  Wright  v.  E.  R.  Cto.,  25  N.  T.,  562 ;. 
Sherman  v.  K.  R.  Co.,  17  id.,  153 ;  Hofnagle  v.  R.  R.  Co.,  55  id.^ 
ri08 ;  Weger  v.  R.  R.  Co.,  55  Pa.  St.,  460 ;  Thayer  v.  R.  R.  Co.,. 
22  Ind.,  29;  Hutchinson  v.  Ry.  Co.,  5  Exch.,  343;  St.  L.  & 
S.  E.  Ky.  Co.  V.  Britz,  72  111.,  256 ;  Warner  v.  Ry.  Co.,  39  N.  Y., 
470 ;  Oilman  v.  R.  R.,  10  Allen,  233 ;  Feltman  v,  England,  L.  R., 
2  Q.  B.,  33,  1866 ;  Gall^her  v.  Piper,  111  Eng.  C.  L.,  669.  See, 
ak),  Hanrathy  v.  R.  R.  Co.,  18  Am.  Ry.  Cas.,  188 ;  Wigmore  v. 
Jay,  5  Exch.,  354 ;  Wiffgett  v.  Fox,  11  id.,  832 ;  Davis  -y.  Ky.  Co., 
2U  Mich.,  105.  But  tne  alleged  superiority  of  O'Brien  is  imma- 
terial in  this  case.  It  had  nothing  to  do  with  the  injury.  He  gave 
no  order  which  was  not  proper  to  be  given,  in  the  ordinary  course 
of  the  business. 

Cole,  C.  J. — The  learned  circuit  judge  granted  the  nonsuit  in 
this  case  on  the  ground  that  the  undisputed  testimony  showed  that 
the  plaintiff  was  guilty  of  contributory  negligence.  In  his  opinion 
the  learned  circuit  judge  says  that  it  was  proper  to  advert  to  the- 
nature  of  the  plaintiff's  employment,  and,  to  consider  whether  it 
did  not  impose  upon  him  more  than  ordinary  diligence,  or  the 
diligence  of  an  ordinary  switchman,  while  performing  his  services. 
The  learned  judge  states  that  it  was  quite  apparent,  by  reason  of 
the  duties  that  were  cast  upon  the  plaintiff  by  his  employment,  that 
he  must  have  known  it  was  more  hazardous  than  the  usual  employ- 
ment of  a  brakeraan  on  the  road ;  that  he  knew  it  was  the  custom 
in  the  yard  to  take  all  cars  which  had  been  used  for. bringing  ore 
to  Escanaba  down  to  the  repair  shops  for  inspection  ;  knew  it  fre- 
quently happened  that  cars  which  were  out  of  repair  were  taken 
down  there,  together  with  cars  which  did  not  need  repair ;  and  that 
a  knowledge  of  these  facts  imposed  upon  him  more  care  than  would 
have  been  incumbent  upon  him  under  other  circumstances.  Con- 
sequently the  judge  held  that  when  the  plaintiff  sought  to  climb 
upon  cars  which  he  was  thus  engaged  in  handling,  and  which  were 
liable  to  be  out  of  repair,  he  was  bound  to  realize  that  fact,  and 
not  attempt  to  step  upon  the  jaw-brace  without  looking  to  see 
where  he  was  placing  nis  foot,  and  not  taking  it  for  granted  that 
the  brace  was  there  in  its  place  because  braces  were  usually  on  the 
cars.  There  is  certainly  very  great  force  in  this  view  of  the  case, 
but  we  are  disposed  to  aflSrm  the  judgment  for  the  reason  that 
there  was  no  sufficient  evidence  of  negligence  on  the  part  of  the 
company  to  carry  the  case  to  the  jury. 

When  this  case  was  here  on  a  former  appeal  (45  Wis.,  98),  it 
was  decided  that  no  negligence  on  the  part  oi  the  company  could 
be  predicated  upon  the  delay  in  removing  the  broken  car  from  the 
end  of  the  spur  track,  where  it  was  broken.     It  was  also  decided 
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that  the  law  did  not  impose  upon  the  defendant  the  duty  of  repair- 
ing the  car  upon  the  track  where  it  was  broken,  but  that  it  had  the 
clear  right  to  remove  it  to  its  repair  yard,  where  such  work  was 
usually  attended  to.  These  propositions  would  seem  to  be  so  well 
founded  in  reason  and  common  sense  as  to  need  no  illustration  or 
argument  to  support  them ;  for  a  moment's  reflection  must  satisfy 
any  mind  that  it  would  be  practically  impossible  for  a  railroad 
company  to  repair  its  broken  cars  along  the  line  of  its  road  wliere 
they  might  happen  to  be  wrecked.  Machinery  appliances,  together 
with  skilled  workmen,  are  generally  needed  to  make  repairs ;  and 
hence  there  ife  a  necessity  for  removing  broken  cars  to  shops  or 
yards  where  these  can  be  secured.  It  is  true  the  testimony  snows 
that  the  broken  brace  on  this  car  might  have  been  repaired  on  the 
track  where  it  stood ;  but  it  appears  that  the  company  bad  a  rule 
or  custom  of  sending  all  cars,  after  they  were  unloaded  of  ore, 
down  to  the  repair  shops  for  inspection.  This  would  seem  to  be  a 
reasonable  way  of  doing  business,  and  the  custom  was  well  known 
to  the  plaintiff. 

But,  says  the  learned  counsel  for  the  plaintiff,  the  law  imposes 
upon  the  company  the  duty  of  furnishing  safe  and  suitable  ma- 
<;hinery  and  appliances  for  the  transaction  of  its  business,  and  it 
has  no  right  to  increase  the  perils  of  the  employment  of  its  servants 
by  a  failure  to  perform  that  duty.  But  that  proposition  of  law  can 
have  no  application  to  the  facts  of  this  case ;  certainly  not  in  the 
sense  in  which  it  is  sought  to  apply  it.  No  question  is  made  but 
that  the  car  in  question  was  in  good  order,  furnished  with  a  suita- 
^ble  brace,  when  it  was  purchased  by  the  company.  But  in  the 
hard,  rough  business  in  which  it  was  used  of  transporting  ore  it 
was  broken.  It  then  had  to  be  sent,  with  all  other  cars  used  in 
this  business,  to  the  usual  place  for  repaii's  and  inspection.  Indeed, 
Mr.  Justice  Lyon,  in  his  opinion  on  the  former  appeal,  gives  a  com- 
plete andperiect  answer  to  the  argument  urged  upon  us  upon  thk 
point.  He  says :  "  Cars  and  engines  are  frequently  damaged,  aiid 
it  becomes  necessary  to  remove  them  to  some  proper  place  for 
repairs;  and  it  may  happen  that  they  are  so  seriously  damaged 
that  their  removal  will  be  attended  with  some  personal  danger  to 
those  engaged  in  the  work.  Yet  this  is  one  of  the  perils  of  tlie 
business,  and  if  a  person  so  employed  is  injured  because  of  the 
broken  and  unsafe  condition  of  the  car  or  engine,  he  has  no  remedy 
against  the  owner,  unless  such  owner  has  been  othei'wise  negligent. 
Page  104. 

The  plaintiff  was  well  acquainted  with  the  hazards  of  this  busi- 
ness of  nandling  cars  in  and  about  the  yard  when  he  entered  upon 
and  continued  m  the  employment  in  which  he  was  engaged.  He 
knew  that  in  every  train  which  came  to  Escanaba  loaded  with  ore, 
«ome  cars  were  found  to  be  more  or  less  injured  or  broken.  He 
voluntarily  assumed  the  risks  attendant  upon  this  employment. 
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Bnt  it  is  said  that  it  was  an  act  of  negligence  on  the  part  of  the 
defendant  to  place  the  car  with  the  broken  jaw-brace  in  a  train 
with  other  empty  cars  for  the  purpose  of  sending  them  all  together 
to  the  repair  yard  for  inspection.  Yet  it  clearly  appeared  that  this 
was  the  method  the  company  had  for  doing  its  business  in  the 
yard ;  and,  considering  the  fact  that  400  or  500  cars  a  day  were 
handled  about  the  yard,  it  is  plain  it  would  have  been  utterly  im- 
practicable to  move  each  car  by  itself. 

Another  act  relied  on  as  showing  actionable  negligence  on  the 
part  of  the  company  was  the  order  given  the  plaintin  by  O'Brien, 
directing  him  to  get  off  the  train  when  it  was  moving  from  the 
frtock  dock,  turn  the  switch  No.  12,  and  then  jump  on  the  second 
ear  fr^m  the  engine  and  pull  the  pin,  so  as  to  send  the  empty  cars 
down  to  the  repair  yard.  It  is  said  that  O'Brien  was  foreman  of 
the  gang  in  which  the  plaintiff  was  engaged,  and  if  he  directed  the 
plaintiff  to  climb  upon  a  car  with  a  broEen  brace,  and,  in  obeying 
that  order,  the  plaintiff  was  injured,  the  company  is  responsible. 
AVhat  the  rule  of  law  should  be  in  case  it  appeared  that  it  was  the 
duty  of  O'Brien  to  inspect  or  know  the  condition  of  the  cars  he 
was  moving  in  the  yard,  or  if  he  actually  knew  that  the  second 
car,  which  ne  directed  the  plaintiff  to  climb  upon,  had  a  broken 
brace,  is  a  question  not  free  from  difficulty  upon  the  authorities. 
The  question  was  ably  discussed  on  the  argument,  but  we  do  not 
think  it  arises  in  the  case. 

In  Brabbits  v.  Ey.  Co.,  38  Wis.,  289 ;  Smith  v.  Ey.  Co.,  42 
Wis.,  526 ;  Bessex  v.  Ey.  Co.,  45  Wis.,  477 ;  and  Schultz  v,  Ey. 
Co.,  48  Wis.,  375,  this  court  had  occasion  to  consider  somewhat  the 
liability  of  a  railway  company  to  a  servant  for  injuries  sustained 
in  his  employment,  caused  by  the  neglect  of  another  servant  to 
perform  some  duty  which  the  company  had  imposed  upon  the  lat- 
ter. It  will  be  seen,  from  these  and  other  decisions,  that  this  court 
has  not  gone  as  far  as  some  others,  either  in  exempting  the  cor- 

( deration  from  liability  in  such  cases,  or  in  holding  it  responsible. 
The  liability  of  the  company  in  some  cases  is  made  to  depend  upon 
tlie  grade  or  rank  of  the  employee  whose  negligence  caused  the 
injury.  But,  as  we  have  said,  the  question  cannot  well  be  consid- 
ered here,  because  there  is  not  a  scintilla  of  evidence  that  it  was 
the  duty  of  O'Brien  to  inspect  the  cars  he  was  moving,  or  that  he 
knew  the  second  car,  which  he  directed  the  plaintiff  to  get  onto, 
had  a  broken  brace.  O'Brien,  with  a  gang  consisting  of  the 
plaintiff,  an  engineer  and  a  fireman,  were  engaged  in  unloading 
cars  which  came  to  the  yard,  and  in  moving  and  handling  them 
from  one  place  to  another  therein.  All  were  reallv  engagea  in  the 
same  service,  chargeable  with  the  same  duty,  'f here  is  no  pre- 
tence that  O'Brien  had  actual  knowledge  that  the  second  car  from 
the  engine  was  out  of  repair.  On  the  contrary,  the  plaintiff  had 
equal  if  not  greater  opportunites  than  any  one  of  the  gang  for  dis- 
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covering  the  defect  in  the  car  which  he  was  directed  to  climb 
onto.  There  is  no  more  ground — perhaps  not  as  much — ^for  im- 
puting negligence  to  O'Brien,  because  he  was  ignorant  that  that 
car  was  broken,  than  to  the  plaintiflF.  Both  the  plaintiff  and 
O'Brien  had  about  the  same  means  of  observing  defects  in  the  ears 
which  they  were  moving,  so  far  as  the  evidence  shows.  Both 
knew  very  well  they  were  engaged  in  handling  cars  which,  from 
the  use  to  which  they  were  put,  were  liable  to  be  broken,  and  were 
found  to  be  frequently  out  of  order.  But  still  the  plaintiff 
assumed  the  risk  incident  to  the  service,  knowing  all  about  the 
•danger  which  attended  it.  Besides,  in  this  case,  the  defect  in  the 
car  which  he  attempted  to  climb  upon  was  plain  and  visible— one 
which  he  could  not  fail  to  see  had  he  looked  where  he  was  placinir 
his  foot.  Therefore,  under  all  the  circumstances,  we  thint  there 
is  no  ground  for  imputing  negligence  to  the  defendant  because  the 
jaw-brace  was  broken  on  this  car,  which  was  being  removed  to  the 
proper  place  for  repairs. 

It  follows  from  these  views  that  the  judgment  of  the  circuit 
court  must  be  affirmed. 

By  the  Court. — Judgment  affirmed. 

See  note  p.  168. 


Philadelphia  and  BEADma  B.  B.  Co. 

V. 
ScHERTLE. 

(Adoanee  Ocue,  Pentuyhania.    May  3,  1881.) 

"When  m  an  action  to  recover  damages  for  the  death  of  another,  alleged  to 
have  been  caused  by  the  negligence  of  defendant  or  of  his  servants  or 
agents,  the  evidence  fails  to  disclose  the  negligence  or  any  facts  from 
which  it  could  reasonably  be  inferred,  it  is  the  duty  of  the  court  to  gi^c 
the  jury  binding  instructions  to  find  for  the  defendant 

A.,  a  brakeman  on  a  railroad  train,  was  engaged  in  coupling  and  uncoupling 
cars.  It  became  his  duty,  in  order  to  couple  a  car  to  an  engine,  to  t&ke 
his  stand  on  the  back  of  the  tank  as  the  engine  approached  the  car.  Jo^ 
before  the  engine  began  backing  towards  the  car,  A.  jumped  from  the 
step  where  he  had  been  standing  on  the  back  of  the  tank,  and  which  v^ 
his  customary  and  appropriate  place  to  effect  the  coupling  at  the  proper 
moment,  and  crossed  the  track.  A  moment  after  the  engine  began  back- 
ing, A.  was  heard  to  cry  out,  and  seen  to  spring  back  from  the  tank,  the 
wheels  passed  over  him  and  he  was  killed.  Ko  one  saw  the  accideoU 
or  could  tell  whether  A.  was  endeavoring  to  climb  on  the  tank  or  oot 
when  he  fell.  There  was  evidence  that  the  steps  were  imperfect  in  nmD- 
ber  and  construction,  although  A. ,  who  had  been  employed  on  the  en- 
gine a  long  time,  had  never  complained  of  them  or  desired  to  have  them 
altered,  as  it  was  the  company's  habit  to  have  done  on  the  request  of  em- 
ployees ;  also  that  that  part  of  the  road-bed  where  the  accident  occurred 
was  rough  from  recent  repairs.    In  an  action  by  A.'6  widow  and  children 
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against  the  railroad  company  to  recover  damages  for  A.'s  death,  alleged 
to  have  been  caused  while  he  was  stepping  on  the  tank,  by  reason  of  nis 
missing  his  footing  in  consequence  of  the  negligence  of  defendant  in 
proTidmg  insufficient  steps  and  a  rough  road-bed : 
Edd,  that  there  was  no  evidence  of  negligence  to  go  to  a  jury,  and  that  the 
court  should  have  given  binding  instructions  to  find  for  defendant. 

Feb  Paxsok,  J. — ^There  is  no  duty  on  the  part  of  a  railroad  company  to  ballast 
its  track  for  the  safety  of  its  employees^  and,  except  perhaps,  at  a  cross- 
ing, it  owes  no  such  duty  to  the  publie. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

Case  by  Sarah  Schertle  et  al.,  widow  and  minor  children  of 
George  Schertle,  against  the  Philadelphia  &  Reading  Railroad 
Company,  to  recover  damages  for  the  death  of  said  George  Scheille, 
alleged  to  have  been  caused  by  the  negligence  of  defendant. 

The  declaration  averred,  inter  alia : 

"  That  the  said  George  Schertle,  now  deceased,  lost  his  life  .  . 
through  the  negligence  and  defective  machinery  of  the  said  defend- 
ants, viz.,  the  said  George  Schertle,  .  .  .  while  acting  in  the 
capacity  of  brakeman,  upon  a  freight  train  of  the  said  defendant, 
and  on  their  road,  .  .  .  was,  then  and  there,  in  the  discharge 
of  his  duty  as  aforesaid,  engaged  in  shifting  freight  and  freight 
cars,  and  as  he  was  about  passing  to  the  rear  of  the  tank  of  the  lo- 
comotive engine  attached  to  said  train,  he  missed  his  footing,  ow- 
ing to  the  defective  and  unskillful  construction  of  the  steps  at- 
tached to  said  tank ;  and  then  and  there  dropped  to  the  bed  of  the 
railroad,  but  the  said  railroad  was  not  filled  up,  but  pitted,  and  had 
wide  and  deep  holes  between  the  sills  and  cross-ties,  and  along  side  of 
the  same,  whereby  the  said  deceased  was  thrown  under  the  said  tank 
and  the  said  train,  and  his  legs  were  then  caught  by  the  wheels  and 
crashed,  in  consequence  of  which  injury  the  said  George  Schertle 
instantly  died." 

Plea,  not  guilty. 

On  the  trial  the  following  facts  appeared  : 

George  Schertle,  husband  and  father  of  plaintiflEs,  was,  and  had 
been,  for  six  years  prior  to  the  accident  which  caused  his  death 
a  brakeman  on  the  road  of  the  company  defendant.  On  the  niglit 
of  September  25,  1874,  he  was  employed  at  Port  Clinton,  on  the 
line  of  the  road  of  said  company,  in  coupling  and  uncoupling  cars. 
Early  in  the  morning,  between  two  and  three  o'clock,  it  became 
necessary  to  detach  from  an  engine  and  leave  upon  a  branch  road 
at  this  point  a  certain  freight  car.  In  order  to  accomplish  this,  the 
engine  and  car  were  backed  towards  the  branch  road,  and  Schertle, 
stepping  On  the  back  step  of  the  tank  of  the  engine,  uncoupled  the 
cai'  at  the  moment  he  thought  the  necessary  impetus  given  to  it. 
The  en^ne  almost  immediately  stopped,  Schertle  remaining  stand- 
ing on  the  step  of  the  tank.  The  car  moved  on  some  little  dis- 
tance, but,  owing  to  a  misplaced  switch,  did  not  run  upon  the 
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branch  road  as  intended.  In  order  to  accomplish  this,  it  became 
necessary  to  re-couple  the  engine  and  car.  This  it  was  Schertle  s 
duty  to  perform  ;  in  order  to  effect  it,  it  was  necessary  for  him  to 
be  standing  upon  the  back  of  the  tank  at  the  time  the  car  and  engine 
should  come  together.  For  some  unexplained  reason,  however, 
he  jumped  off  tne  step  where  he  was  standing  and  crossed  the  road, 
althougn  it  was  in  evidence  that  his  custom  was  upon  like  occa- 
sions to  retain  his  position  on  the  step,  and  although  that  was  a  fit 
and  proper  position  in  which  to  effect  the  coupling  at  the  proj^r 
moment. 

The  engine  was  immediately  afterwards  slowly  backed  to- 
wards the  car,  suddenly  Schertle  was  heard  to  cry  out  and 
spring  to  the  tank  from  the  side  of  the  road  where  he  had 
gone,  and  immediately  after,  the  wheels  of  the  tank  were  felt  to 
pass  over  his  body.  He  was  so  crushed  and  mangled  that  in  the 
coui-se  of  the  same  day  he  died  of  his  injuries. 

The  night  was  dark  and  foggy,  and  no  one  saw  or  knew  any 
more  of  tne  accident  than  is  stated  above ;  no  one  could  tell  how 
Schertle  came  to  fall  under  the  wheels,  whether  he  slipped  in  try- 
ing to  climb  on  the  tank  or  not. 

The  evidence  was  contradictory  as  to  whether  the  tank  of  the 
engine  in  question  was  furnished  with  steps  on  both  sides,  as  was 
customary,  or  whether  there  was  only  a  step  upon  one  side.  Those 
witnesses  who  testified  that  it  had  but  one  step  were  confident  that 
that  was  not  on  the  side  where  Schertle  was  killed.  The  testimo- 
ny was  clear  that  the  step  or  steps  on  the  tank  in  question  were  in- 
side the  wheel  and  parallel  with  the  track,  being  constructed  on 
the  old  fashion  and  not  as  on  all  the  newer  engines  of  the  company 
extending  beyond  the  wheels  and  at  right  angles  with  the'Hmck. 
As  to  the  comparative  safety  of  the  old  and  new  styles  ofi^step^, 
the  witnesses  differed,  some  expression  strong  opinions  one  way 
and  some  another.  The  evidence  showed,  however,  that  it  was  a 
standing  custom  of  the  company  always  to  alter  the  style  of  the 
steps  if  requested  by  the  employees  on  or  about  an  engine,  and  fur- 
ther, that  Schertle  had  been  employed  upon  and  about  the^ngine 
in  question  for  more  than  a  year,  and  had  never  made  any  com- 
plaint of  it  or  expressed  a  desire  to  have  it  altered. 

It  also  appeared  in  evidence  that  the  day  before  the  accident  hap- 
])ened,  a  gang  of  workmen  had  been  employed  in  raising  the  trati 
upon  the  part  of  the  road  where  the  accident  happened,  in  order 
to  elevate  the  grade  and  accommodate  it  to  that  of  a  new  bridge 
which  had  lately  been  constructed,  and  that  these  workmen  had 
not  completed  the  job,  but  had  left  the  spaces  between  the  ties  and 
sills  unfilled,  so  that  the  road-bed  was  rough  and  uneven,  and  full 
of  pits  and  holes. 

The  defendant  requested  the  court  to  instruct  the  jury  as  fol- 
lows : 
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'*  9.  Under  all  the  evidence  in  this  case  the  plaintiffs  cannot  re- 
cover." 

AxswEB. — "  This  would  be  taking  the  case  from  you,  and  we  de- 
cline so  to  instruct  you.  We  leave  the  facts  for  your  consideration." 
(Seventh  assignment  of  error.) 

The  court,  in  its  charge  to  the  jury  said,  inter  alia,  "  if  you  find 
that  the  company  was  negligent,  as  charged  by  plaintiffs,  and  that 
that  negligence  was  the  cause  of  Schertle's  death,  his  representa- 
tives here  would  have  a  right  to  recover." 

Verdict  and  judgment  for  the  plaintiffs  in  the  sum  of  $4,000. 
Defendant  took  this  writ,  assigning  for  error,  inter  alia,  the  refusal 
of  the  court  to  aflSrm  the  ninth  point  presented  by  defendant  as 
above. 

James  Ellis  and  James  E.  Gowen,  for  plaintiff  in  error : 
The  case  was  clearly  one  in  which  Schertle,  decedent,  should  be 
held  to  have  assumed  the  dangers  of  the  employment  he  engaged 
in.  Tliis  fact  will  preclude  nis  representative  from  recovering. 
Mansfield  Coal  &  Coke  Co.  v.  McEnerj',  8  Weekly  Notes,  81 ; 
Frazier  v,  Penn.  K.  K.  Co.,  2  Wright,  104 ;  Rvan  v,  Cumberland 
Valley  K  R  Co.,  11  Harris,  384 ;  Sullivan  v,  fndia  Mfg.  Co.,  113 
Ma^,  306  ;  Priestly  v.  Fowler,  3  M.  &  W.,  1 ;  Clark  v.  Hohnes, 

7  H.  &  K.,  937 

There  was  no  evidence  of  negligence  on  the  part  of  the  company. 
It  was,  therefore,  error  to  submit  the  question  of  negligence  to  the 
jnry.  Weger  v,  Pennsylvania  R.  R.  Co.,  5  Smith,  460 ;  Howard 
Express  Co.  v.  Wile,  14  Smith,  201 ;  Ryan  v.  Cumberland  Valley 
E.  R.  Co.,  11  Harris,  384 ;  Lehigh  Valley  Coal  Co.  v.  Jones,  5 
Xorris,  432  ;  Mansfield  Coal  &  Coke  Co.  v.  Mary  McEnery,  et  al., 

8  Weekly  Notes,  81  ;  Pennsylvania  R.  R.  Co.  v.  Fries,  6  Norris, 
234 ;  Bolt  t\  New  York  Central  R.  R.  Co.,  18  N.  Y.,  432;  Dynen 
V.  Leach,  Law  Jour.  Exch.,  221 ;  Waller  v.  Southeastern  Ry.  Co., 
32  Law  Jour.  Exch.,  205. 

Hughes  and  Farquhar,  for  defendants  in  error : 

Schertle  clearly  lost  liis  life  while  in  the  performance  of  his  duty 
in  getting  upon  the  tank  for  the  purpose  of  coupling  the  engine  to 
the  car. 

There  was  evidence  of  the  company's  negligence  to  submit  to  a 
jniy: 

1.  The  insufiScient  number  of  steps  and  the  improper  character 
of  their  construction. 

2.  The  roughness  of  the  road-bed,  caused  by  the  elevating  of  the 
track. 

Paxson,  J. — This  was  an  action  brought  by  the  widow  and 
minor  children  of  George  Schertle,  deceased,  to  recover  damages 
for  injuries  resulting  in  his  death.  The  declaration  alleges  that 
said  injuries  were  occasioned  by  the  negligence  of  the  Philadelphia 
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and  Reading  Railroad  Company,  defendants  below.  The  jury 
having  found  the  negligence,  the  canee  has  been  removed  to  this  court, 
and  several  errors  have  been  assigned  to  the  rulings  of  the  court 
below.  As  the  seventh  and  last  assignment,  if  well  taken,  ren- 
ders a  discussion  of  the  others  unnecessary,  we  will  consider  it 
here. 

By  the  defendants'  ninth  point,  the  court  was  called  upon  to 
pass  upon  the  sufficiency  of  tne  evidence,  the  point  being, "  that 
under  all  the  evidence  in  this  case  the  plaintiflte  cannot  recover." 
The  learned  judge  declined  so  to  instruct  the  jury,  upon  the  ground 
that  it  woula  withdraw  the  case  from  their  consideration.  This 
was  the  object  of  the  point.  It  was  not  error  to  refuse  it  if 
there  was  sufficient  evidence  of  the  negligence  of  the  defendant 
company  to  submit  to  the  jury.  On  the  other  hand,  it  is  equaliv 
clear  that  if  there  was  no  eviaence,  or  at  most  a  scintilla,  it  was  tlie 
duty  of  the  court  to  withdraw  the  case  from  the  jury  and  give  a 
binding  instruction  to  find  for  the  defendants.  The  autnorities  upc»n 
this  point  are  numerous,  it  is  sufficient  to  refer  to  a  few  of  the 
later  ones.  Howard  Express  Co.  -z^.Wile,  14  P.  F.  S.,  201 ;  Hoag 
V.  The  R.  R.  Co.,  4  ]N orris,  293;  Penn.  R.  R.  Co.  v.  Fries,  6 
Norris,  234 ;  and  Mansfield  Coal  &  Coke  Co.  v.  McEneiy,  S 
Weekly  Notes,  C.  81. 

I  have  looked  in  vain  through  this  record  for  any  evidence  of 
negligence  on  thepart  of  the  defendant  company.  There  is  not 
even  a  scintilla.  Tne  deceased  was  at  the  time  of  me  accident,  and 
had  been  for  years  prior  thereto,  a  brakeman  in  the  employ  of  tlie 
company.  On  the  night  of  the  injury,  which  unfortunately  resulted 
in  his  death,  he  was  engaged  in  coupling  and  uncoupling  the  car* 
of  a  freight  train.  Wliile  so  engaged,  in  some  manner  nnex- 
plained  to  the  jury,  he  fell  under  the  wheels  of  the  tank  or  tender 
of  the  locomotive,  which  passed  over  one  of  his  legs,  producing  tlie 
injuries  complained  of.  As  to  how  he  fell,  or  the  cause  of  his  fall- 
ing, there  is  not  a  word  of  evidence.  The  theory  of  the  plantii& 
was  that  his  fall  was  occasioned  either  by  reason  of  the  roughness 
or  inequalities  of  the  track,  or  in  an  attempt  to  get  on  the  tank : 
the  allegation  being  that  the  step  was  defective,  and  that  he  missed 
his  footing  because  of  such  defect.  It  appears  from  the  evidence 
that  the  track  at  the  particular  point  where  the  accident  occurred, 
was  in  the  course  of  being  repaired ;  that  it  had  been  raised  a  few 
inches,  and  the  space  between  the  ties  had  not  been  ballasted  or 
filled  in  ;  as  regards  the  step,  that  it  was  not  defective  in  its  con- 
struction, but  as  plaintiffs  alleged,  was  not  in  the  position  it  should 
have  been  to  insure  the  greatest  amount  of  safety.  Yet,  even  as 
to  this  point,  the  plaintiSs'  own  evidence  was  evenly  balanced,  in 
which  it  was  not  denied  that  the  deceased  had  used  the  step  for  a 
year  without  complaint  to  the  company,  and  that  if  he  had  made 
objection  to  it,  the  rule  or  practice  of  the  company  required  it  to 
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be  changed  to  suit  the  crew  operating  the  engine,  of  which  the 
deceased  was  one. 

Uad  there  been  evidence  to  show  that  the  deceased  came  to  his 
death  by  reason  of  the  condition  of  the  track  or  of  the  step,  it 
would,  notwithstanding,  have  been  too  weak  and  inconclusive  to 
establish  nedigence  on  the  part  of  the  defendant  company  and  to 
base  a  verdict  for  damages  upon.  There  certainly  was  no  duty  to 
ballast  the  track  for  the  safety  of  its  employees,  and,  except  per- 
haps at  a  crossing,  no  such  duty  to  the  public.  Besides,  the  ine- 
qualities were  occasioned  by  necessary  repairs  to  the  track,  of 
which  repairs,  the  deceased,  as  an  employee  of  the  company,  must 
be  presumed  to  have  had  knowledge. 

There  was  not,  however,  as  before  stated,  a  particle  of  proof  that 
either  the  track  or  the  step  had  anything  to  do  with  his  death.  For 
aught  that  appeared,  he  may  have  fallen  in  a  fit,  or  for  some  cause 
wholly  disconnected  with  either.  The  case  was  submitted  to  the 
jury  without  evidence,  and  the  verdict  has  no  better  foundation 
than  a  guess,  or  almost  mere  possibilities.  This  will  not  do.  The 
practical  effect  of  the  judgment  below  is  to  take  the  property  of 
the  defendants  and  give  it  to  the  plaintiffs.  This  not  allowable, 
even  in  the  case  of  a  corporation. 

Judgment  reversed. 

SeeMichi^n  Central  R.  H.  «.  Smithson,  1  Am.  &  Eng.  R.  Cas.,  101. 

The  principles  u]X)n  which  this  case  rest  are  well  settled  and  have  been 
applied  repeatedly  in  railroad  cases.  It  is  beyond  question  that  '*  a  servant 
^en  he  engages  to  serve  a  master  undertakes,  as  between  him  and  his  mas- 
ter, to  run  all  the  ordinary  risks  of  the  service."  Hutchinson  t>.  Ry.  Co.,  5 
Exch.,  343;  Tunney  v.  Midland  Ry.  Co.,  L.  R.  I.  C.  B.,  291;  Skipp  v.  East- 
ern, etc.,  Ry.  Co.,  9  Exch.,  223;  Parwell  v,  Boston,  etc.,  R.  R.  Co.,  4  Met., 
49;  III.  Cent.  R.  R.  Co.  v.  Cox,  21  111.,  20;  St.  Louis,  etc.,  R.  R.  Co.  c.  Britz, 
72  HI.,  662;  Gibson  v.  N.  Y.,  etc.,  R.  R.  Co.,  63  N.  Y.,  449;  Lawler  t>. 
Androscoggin  R.  R.  Co.,  61^  Me.,  463;  Hanrathy  v.  Nor.  Cent.  R.  R.  Co.,  46 
Md.,280. 

It  is  also  abundantly  determined  that  the  employer  must  furnish  his  ser- 
vant with  reasonably  safe  machinery  and  appliances.     He  must  be  reasonably 
diligent  in  keeping  these  appliances  in  proper  order.     He  must  notify  his 
servant  of  the  danger  from  using  defective  appliances  if  he  himself  knows 
the  defect.     He  must  not  expose  the  servant  to  hazard  by  his  own  negli- 
gence in  any  respect.     If  the  servant  is  injured  by  reason  of  such  negligence, 
the  employer  is  liable.     But  if  the  servant,  after  discovering  the  danger  of  he 
using  some  appliance,  continues  to  work  where  he  must  of  necessity  use  it, 
&<^9umes  the  risk  and  the  master  is  discharged  from  liability.    Mad  River,  etc., 
R.  R.  Co.  V.  Barker,  6  Ohio  St.,  541;  Trowt?.  Housatonic  R.  R.  Co.,  8  Allen, 
441;  Gihnan  «.  Eastern  R.  R.  Co.,  18  Allen,  438;  Hard  «.  Vt.,  etc.,  R.  R. 
Co.,  32  Vt.,  473;  Wonder  v,  B.  <&;  O.  R.  R.  Co.,  82  Md.,  411;  Laning  c.  N. 
T.,  etc.,  R  R  Co.,  49  N.  Y.,  621;  Long  v.  Pacific,  etc.,  R  R  Co.,  66  Mo., 
225;  Gibson  v.  Pacific,  etc.,  R  R  Co.,  46  Mo.,  168;  Lad  c.  New  Bedford, 
etc.,  Co.,  119  Mass.,  412;  Davis  v,  Detroit,  etc.,  R  R  Co.,  20  Mich.,  205; 
Dillon  f».  Union  Pacific  R  R  Co.,  8  Dill.,  819;  Wedgwood  v.  Chicago,  etc., 
R.  R.  Co.,  41  Wis.,  478,  44  Wis.,  44;  Readhead  v,  Mdlaud,  etc.,  Ry.  Co.,  L. 
R.,  4  Q.  B.  379. 
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The  question  treated  has  frequently  arisen,  viz. :  Whether  a  railroad  com- 
pany is  liable  for  the  injury  suffered  by  an  employee  while  coupling  care. 
The  following  cases  illustrate  the  way  in  which  courts  have  applied  the  prin- 
ciples just  stated  under  the  varying  circumstances  disclosed  by  these  cases. 

In  Lalor  t.  C.  B.  &  Q.  R.  R.,  52  111.,  40,  a  common  laborer,  hired  to  load 
and  unload  cars,  was  ordered  by  the  company's  foreman  at  the  depot  to 
couple  some  cars.  In  attempting  to  comply  with  the  order  he  was  killed. 
Held,  that  he  assumed  the  ordinary  risks  of  his  emplo3rment;  that  he  was 
here  ordered  to  do  something  outside  of  his  business,  and  that  the  foreman 
knew  it  was  work  in  which  he  was  not  skilled;  that  as  the  servant  was  obey- 
ing the  company ^s  orders,  the  latter  was  liable. 

In  Chicago,  etc.,  R.  R.  Co.,  v.  Ward,  61  111.,  130,  a  brake  was  out  of  repair 
and,  while  coupling,  a  brakeman  was  thrown  by  it  and  injured.  The  com- 
pany was  in  the  habit  of  sending  damaged  cars  for  repair  to  the  place  where 
the  accident  occurred.  The  man  ran  every  day  to  this  place,  ana  his  duties 
required  him  to  assist  in  handling  these  damaged  cars.  This  car  had  been 
damaged  and  was  going  to  be  repaired,  but  there  was  nothing  to  show  that 
it  was  badly  constructed  originally.  As  the  man  was  constantly  and  of  neces- 
sity exposed  to  such  risks,  Held,  that  the  company  was  not  liable. 

In  T.  W.  &  W.  R.  R.  Co.  «.  Fredericks,  71  111.,  394,  a  switchman  was 
injured  while  coupling  an  engine  and  a  certain  caboose.  The  draw-bar  of 
the  caboose  was  too  short.  Had  it  been  of  the  usual  length  the  accident 
would  not  have  occurred.  This  caboose  was  faulty  in  original  constmction, 
and  was  generally  known  by  the  employees  to  be  dangerous.  The  injured 
man  had  not  been  long  in  the  service  and  did  not  know  the  defect,  which  was 
not  readily  perceived.  Held,  that  under  the  circumstances  the  man  used  due 
care ;  that  the  dangerous  character  of  the  car  could  with  reasonable  diligence 
have  been  known  to  the  company ;  that  the  continued  use  of  the  car  made 
the  company  liable. 

In  Inaianapolis,  etc.,  R.  R.  Co.  «.  Flanigan,  77  111.,  866,  the  danger  of 
double  dead-woods  was  passed  upon.  A  freight  conductor  attempted  to 
couple  a  car  which  was  movine  to  one  which  was  stationary.  One  of  the  can 
was  equipped  with  a  double  dead-wood.  The  pin  in  the  draw-bar  of  the 
standing  car  stuck.  In  the  attempt  his  arm  was  crushed.  It  did  not  appear 
that  the  draw-bar  was  ill-constructed  or  that  it  had  been  so  long  out  of  order 
as  to  charge  the  company  with  negligence.  It  appeared  that  more  care  was 
needed  in  handling  cars  with  double  buffers  than  others,  but  such  cars  were 
in  use  on  this  and  other  roads,  and  that  they  could  safely  be  used  if  care  was 
observed.  Held,  that  the  use  of  such  cars  by  a  company  was  not  negligent; 
that  the  man  ought  to  have  known  his  danger ;  that  by  remaining  in  the  ser- 
vice he  assumed  the  risk  and  could  not  recover  for  his  injury. 

In  Chicago,  etc.,  R.  R.  Co.  v.  Munroe,  85  III.,  25,  it  appeared  that  the  in- 
jured man  knew  that  the  coupling  apparatus,  which  he  was  using  when  hurt, 
was  defective,  had  complained  of  it,  but  had  continued  to  work  in  the  sernce. 
Held,  that  he  thus  assumed  the  risk  and  could  not  recover  for  his  injury. 

In  Toledo,  etc.,  Co.  9.  Black,  88  111.,  112,  man  injured  while  coupling  cars 
whose  draw-bars  were  of  different  heights.  One  had  double  dead-woods  and 
one  was  loaded  with  iron,  which  projected  over  the  front  of  the  car.  It 
appeared  that  he  frequently  had  to  couple  cars  similarly  loaded  and  with 
similar  coupling  apparatus,  and  that  it  was  more  than  usually  dangerous  to 
couple  cars  whose  draw-bars  were  of  different  heights.  Held,  that  this  was 
an  ordinary  peril  of  the  employment  and  one  which  he  assumed. 

In  Muldowney  v.  Illinois,  etc.,  R.  R,  89  la.,  615,  a  brakeman  tried  to 
couple  a  moving  freight  car  and  a  stationary  express  car.  He  was  warped 
while  on  the  moving  cars  that  their  speed  was  too  great,  but  ^t  down  with- 
out trying  to  check  speed,  went  ahead,  and  was  crushed  in  trying  to  make  the 
coupling.     It  appeared  that  freight  car  bumpers  were  always  lower  than 
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those  on  other  cars,  and  specially  so  when  loaded.  The  man  had  been  accus- 
tomed to  handling  such  cars.  Heldy  there  was  contributory  negligence ;  that 
the  mismatching  of  the  bumpers  was  not  negligence  in  the  company ;  that  as 
the  man  continued  in  service  after  he  was  presumed  to  know  the  risk,  he 
could  not  recover. 

In  Williams  v.  Central,  etc.,  R.  R.  Co.,  48  la.,  896,  a  brakeman  having 
failed  to  couple  two  cars  at  the  first  attempt  stepped  along  between  them 
and  with  them  as  they  moved  when  he  might  have  stepped  out.  His  foot 
caught  in  a  frog  and  he  was  injured.  He  failed  to  make  the  coupling 
because  draw-heads  wer«  imperfect.  Heldy  that  the  failure  of  company  to 
provide  couplings  which  worked  readily  was  not  such  negligence  as  to  make 
them  liable. 

In  Belair  v.  Chicago,  etc.,  Co.,  43  la. ,  662,  the  evidence  showed  that  the 
draft-iron  was  too  short,  was  out  of  repair ;  that  the  company  had  actual 
knowledge  of  the  fact,  the  servant  having  previously  notified  the  company 
of  the  defect ;  that  sufficient  time  elapsed  after  the  notification  and  before 
servant  again  handled  the  car  to  afford  him  ground  to  suppose  the  defect 
remedied.  The  jury  foimd  he  did  so  suppose.  Meld,  that  the  company  was 
liable. 

In  Snow  V.  Housatonic  R.  R.  Co.,  8  Allen,  441,  a  servant  stepped  between 
a  tender  and  a  car  to  uncouple  them.  The  train  was  on  a  grade,  and  in 
order  to  loosen  the  pin  it  was  necessary  to  ease  up.  While  the  train  was 
slowly  moving  he  stepped  with  it.  His  foot  caught  in  a  hole  in  the  plank 
road-bed  and  he  was  run  over.  Held,  that  this  was  not  necessarily  negligent 
in  the  employee,  because  he  was  in  discharge  of  his  duty  in  thus  acting. 
If  he  used  due  skill  and  caution  he  was  not  negligent. 

In  Fort  Wayne,  etc.,  v.  Gildersleeve,  33  Mich.,  183,  an  employee  was  in jured 
in  coupling  cars  one  of  which  had  a  platform  lower  than  was  usual.  The 
car  was  not  in  itself  unsafe  or  unfit  for  use.  The  servant  knew  the  car 
was  more  dangerous  than  ordinary  cars,  and  it  did  not  appear  that  complaint 
had  been  made  to  the  company  or  that  any  assurances  had  been  given  that  its 
use  should  be  discontinued.  Held,  that  employee  could  not  recover  for  his 
injury  because  while  the  employer  must  use  reasonable  care  in  selecting 
machinery  and  appliances  he  need  not  use  the  safest  known. 

In  Gibson  v.  Pacific,  etc.,  R.  R.  Co.,  46  Mo.,  163,  a  careful  and  prudent 
brakeman  acting  under  orders  was  injured  while  coupling.  Jury  found  that 
he  was  using  due  care  and  was  ignorant  of  the  defect  in  the  apparatus.  The 
coupling  was  dangerous  originally,  and  the  company  was  changing  others  of 
the  same  kind  for  a  safer  sort.  Heldy  that  the  company  was  negligent  and 
liable. 

In  Hulett  V.  St.  Louis,  etc.,  67  Mo.,  280,  an  experienced  brakeman  tried  to 
couple  cars  of  unequal  height.  The  inequality  was  apparent,  but  instead  of 
using  a  crooked  link  as  usual  in  such  cases  he  tried  to  couple  with  a  straight 
one.  The  whole  matter  was  under  his  control.  He  failed  to  make  the 
coupling  and  was  injured.  Heldy  that  the  company  was  not  negligent  nor' 
liable. 

In  Wolsey  v,  L.  8.  R.  R.  Co.,  83  Ohio  St.,  servant  injured  while  coupling 
by  hand.    A  rule  of  the  companv  provided  for  use  of  a  stick  in  all  cases,  but 
there  was  evidence  the  rule  was  impracticable  and  not  observed.    Held,  that 
the  resonableness  of  such  rules  cannot  depend  on  the  judgment  of  the ' 
employees ;  that  the  company  was  not  liable. 

In  Wedgwood  v.  Chicago,  etc.,  44  Wis.,  44,  a  brakeman  thrown  and 
injured  while  coupling,  by  a  rod  projecting  from  the  braking  apparatus  of 
which  he  knew  nothing.  (See  same  case,  41  Wis.,  478.)  Held,  that  defect 
had  existed  so  long  and  was  of  such  a  character  that  the  company  with  ordi- 
nary care  could  have  discovered  and  repaired  it,  and  that  therefore  the  com- 
pany was  liable. 
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The  BALTEBfOBE  &  Ohio  K.  B.  Co. 
The  Sulphitr  Spring  Independent  School  District. 

(Advance  Case^  Pmmylvania.      Oct.  28,  Nov.  22,  1880.) 

In  an  action  against  the  lessee  of  a  railroad  for  damages  caused  by  an  alleged 
defective  construction  of  defendant's  road : 

RM,  that  admissions  as  to  such  defective  construction  made  to  a  third  party 
by  the  resident  engineer  employed  by  the  corporation  originally  con- 
structing the  road  at  the  time  of  such  construction,  and  before  the  lease 
to  defendant,  were  inadmissible  to  bind  the  defendant  in  any  way  what- 
ever. 

In  an  action  against  a  railroad  company  for  injury  to  plaintiffs  property  oc- 
curring during  an  extraordinarily  violent  storm,  which  injury  was  alleged 
to  have  been  brought  about  by  reason  of  the  defective  constructioii  of 
defendant's  road,  the  court  charged  substantially:  **If  there  was  negli- 
gence on  the  part  of  the  defendant,  concurring  with  the  act  of  God,  at 
the  time  plaintiff's  loss  was  sustained,  and  if  such  negligence  in  any  de- 
gree caused  the  loss,  the  defendant  is  liable,  and  the  jury  are  not  bound 
to  inquire  whether  the  loss  would  have  happened  if  the  defendant  had  not 
been  guilty  of  negligence." 

ffeldy  to  be  error.  The  concurring  negligence  which,  when  combined  with 
the  act  of  God,  produces  the  injury,  must,  in  order  to  render  the  de- 
fendant responsible  in  damages,  be  such  as  is  in  itself  a  real  producing 
cause  of  the  injury,  and  not  a  merely  fanciful  or  speculative  negligence, 
which  may  not  have  been  in  the  least  degree  the  cause  of  the  injury. 

A  railroad  company  in  constructing  its  road  and  works  is  only  bound  to  bring 
to  their  execution  the  engineering  knowledge  and  skill  ordinarily  kaowa 
and  practiced  in  such  works.  There  is  no  liability  on  its  part  for  not 
constructing  a  culvert  sufficient  to  pass  extraordinary  floods. 

Pittsburg,  Fort  Wayne  &  Chicago  R.  R.  Co.  v,  Gilleland  (6  Sm.,  445),  ap- 
proved and  followed. 

Error  to  the  Common  Pleas  of  Westmoreland  County. 

Case,  by  the  Sulphur  Spring  Independent  School  District  of 
Sewickley  Township,  Westmoreland  County,  against  The  Baltimore 
&  Ohio  R.  K.  Cfo.,  lessee  of  the  Pittsburg  &  Connellsville 
E.  K.  Co. 

On  the  trial,  before  Hunter,  P.  J.,  the  foUowinfffacts  appeared: 
That  portion  of  the  Pittsburg  and  Connellsville  Kailroad  passinor 
through  Sewickley  Township  was  built  in  1856.  In  order  to  pass 
at  grade  over  a  ravine  known  as  Shaner's  Hollow,  it  was  necessarv 
to  erect  a  high  embankment  for  the  railroad,  which  embankment 
was  pierced  by  three  culverts  serving  as  outlets  for  the  watci^ 
nmning  down  tlie  Hollow.  For  several  years  prior  to  the  disaster 
one  of  these  culverts  had  been  choked  up  by  a  large  stone.  In 
1876  the  Pittsburg  and  Connellsville  Railroad  was  leased  by  tlie 
Baltimore  &  Ohio  Railroad  Co.,  and  has  since  been  operated  bv 
the  latter  company.  On  July  23,  1879,  a  heavy  rain  occurreil 
which  washed  dirt  and  debris  down  the  stream  and  filled  up  the 
two  remaining  open  culverts.     This  was  discovered  the  following 
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day  by  the  supervisor  of  that  part  of  the  road,  and  on  the  26th  inst. 
a  gang  of  workmen  was  set  to  work  to  clean  out  the  culverts. 
Willie  they  were  thus  employed,  however,  and  before  they  had 
completed  the  iob,  a  violent  and  extraordinary  rain  took  place,  the 
water  rushed  down  the  hollow,  was  dammed  up  behind  the  em- 
bankment, and  finally  carrying  away  the  rails  and  road-bed  of 
dufendant,  rushed  over  the  embankment,  lifted  plaintiff  schoolliouse 
hodily  off  its  foundation,  and  dashed  it  into  the  Toughiogheny 
River,  where  it  was  broken  to  pieces.  The  evidence  was  conflict- 
ing as  to  how  far  the  stoppage  of  the  culverts  was  the  real  cause  of 
the  injury.  Several  witnesses  for  the  plaintiff  testified  that  the 
culverts  were  of  insufficient  capacity  to  carry  off  the  waters  of  even 
ordinarily  violent  storms.  Qthers  were  of  opinion  that  if  the 
culverts  had  been  open  they  would  have  been  of  sufficient  capacity 
to  carry  off  the  water  on  July  26,  1879,  without  any  injury  to  the 
neighborhood.  There  was  evidence,  on'  the  contrary,  lor  the  de- 
fendant, that  it  would  have  required  one  hundred  and  twenty  cul- 
verts similar  to  those  already  built,  and  that  the  bank  would  have 
had  to  have  been  perforated  with  culverts  to  insure  safety  against 
such  a  fiood. 

The  plaintiff  offered  to  prove  by  one  Fulton  "  that  he  owned 
land  on  the  line  of  the  P.  &  C.  R.  R.  Co.  in  1856,  and  that  he  then 
notified  the  engineer  who  was  employed  by  the  P.  &  C.  E.  R.  Co., 
and  was  engaged  in  the  erection  of  the  said  barrels  or  culverts  at 
Shaner's  Station  for  the  said  company,  that  they  were  insufficient 
to  recieve  and  discharge  the  volume  of  water,  ana  that  the  engineer 
replied  he  knew  that  they  were  not  sufficiently  large  to  receive  the 
water."  This  offer  was  objected  to  by  defendant  as  vague, 
incompetent,  and  irrelevant,  because  not  showing  a  notice  to  any 
one  in  the  P.  &  C.  R.  R.  Co.'s  service  having  plenary  power  and 
able  to  bind  the  same,  and  because  the  defenaant  could  not  be 
visited  with  notice  given  to  the  agent  of  another  corporation. 

Objection  overruled  and  evidence  admitted. 

The  witness  then  testified  as  follows :  "  At  the  time  of  the  con- 
struction of  the  P.  &  C.  R.  R.  along  by  Shaner's  Station,  I  lived 
right  beside  the  railroad,  about  two  hundred  yards  from  this  particu- 
lar point.  I  owned  a  house  and  lot  there.  When  the  engineer 
who  had  charge  of  the  construction  of  these  culverts  came  there 
....  I  told  the  engineer  that  these  culverts  were  too  small 
at  any  rate.  He  said  himself- that  they  were  not  sufficient  in  that 
shape,  from  what  he  had  seen  of  the  floods  there  that  summer. 
This  was  in  1856.  He  said  the  chief  engineer  would  not  change 
the  culvert.  He  said  that  he  had  reported  it  to  the  chief  engineer, 
but  he  thought  it  was  sufficient,  and  would  not  change  it."  (Second 
assignment  of  error.) 

Plaintiff  presented,  inter  alia,  the  following  points  : 

1.  If  there  was  negligence  on  the  part  of  the  defendant,  concur- 
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ring  witli  the  act  of  God  at  the  time  plaintiflPs  loss  was  sustained, 
then  tlie  defendant  is  liable,  and  the  jury  are  not  bound  to  inquire 
whether  the  loss  would  have  happened  had  they  not  been  guilty  of 
neglifi^nce.     AflSrmed. 

2.  It  is  not  necessary  to  the  plaintiffs  recovery  to  show  negli- 
gence on  the  part  of  the  defendant,  which  contributed  equally,  or 
in  a  large  degree,  along  with  the  act  of  God,  to  cause  the  loss ;  but 
if  the  defendant's  negligence  in  any  degree  caused  the  loss,  it  would 
be  liable  in  damages  for  the  injury  sustained  by  the  plaintiff. 
Affirmed.  (The  amrmance  of  these  two  points  constituted  the 
fourth  assignment  of  error.) 

Verdict  and  judgment  for  plaintiff  in  the  sum  of  $1525.SS. 
Defendant  took  this  writ,  assigning  for  error,  inter  alia,  the  admis- 
sion of  the  evidence  above  cited,  and  the  affirmance  of  plaintiff's 
first  and  second  points. 

Markle  and  McCullogh,  for  plaintiff  in  error : 

Fulton's  evidence  was  improperly  admitted.  The  resident  engi- 
neer was  a  subordinate  official,  whose  admissions  could  not  bind 
the  company.  At  any  rate  such  declarations  were  mere  heresay  as 
against  the  defendant.  Notice  to  an  employee  of  the  P.  &  C 
E.  K.  Co.  could,  under  no  circumstances,  be  evidence  as  against  the 
B.  &  O.  K.  K.  Co. 

The  defendant  was  only  bound  to  ordinary  care  and  diligence, 
and  is  not  liable  for  damage  done  by  extraordmary  floods.  P.,  Ft. 
W.,  &  C.  K.  K.  Co.  V.  Gilleland,  6  Smith,  4A1.  Hey  v.  Philadel- 
phia,  31  Smith,  44.     McCuUy  v.  Clarke  &  Thaw,  4  Wright,  399. 

Jolm  F.  Wenting  (with  him  Hazlett  and  Williams  and  Jas.  S. 
Moorehead),  for  deiendant  in  error : 

A  company  is  bound  by  the  admissions  of  its  official  made  at  the 
time  of  the  particular  transaction  which  is  the  subject  of  inquiry, 
and  while  acting  within  the  scope  of  his  duty.  Huntingdon  K  R 
Co.  V.  Decker,  1  Norris,  123.  Dick  v.  Cooper,  12  Harris,  217. 
Pa.  K.  K.  Co.  V.  Books,  7  Smith,  399.  Danville  Bridge  Co.  v. 
Pomroy  et  al.,  3  Harris,  162.     Wharfton  on  Evidence,  §  1170. 

The  points  of  plaintiff  were  properly  affirmed.  The  court  in- 
structed the  jury  riglitly  as  to  the  measure  of  defendant's  duty. 
Bell  V.  McClintock,  9  Watts,  119;  Livezey  v.  Philadelphia,  U 
Smith,  106 ;  Knoll  v.  Light,  26  Smith,  268. 

GfiEEN,  J. — On  the  trial  of  this  cause  the  plaintiff  made  the  fol- 
lowing offer  of  proof  by  the  witness,  Alexander  Fulton,  viz. :  "That 
he  owned  land  on  the  line  of  the  P.  &  C.  R.  R.  Co.  in  1856,  and 
notified  the  engineer  who  was  then  employed  by  the  P.  &  C.  R  K- 
Co.,  and  was  engaged  in  the  erection  and  construction  of  said  bar- 
rels or  culverts  at  Shaner's  Station  for  the  said  company,  that  they 
were  insufficient  to  receive  and  discharge  the  volume  of  water. 
That  the  engineer  replied  he  knew  they  were  not  sufficiently  large 
to  receive  the  water."     A  similar  offer,  with  a  somewhat  less  pre- 
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cise  designation  of  the  character  of  the  work  in  which  the  engineer 
was  engaged,  had  been  previously  made  and  rejected  under  objec- 
tions by  tne  defendant,  but  when  repeated  in  the  form  last  offered 
the  objections  were  overruled  and  the  evidence  was  admitted. 
The  witness  then  proceeded  to  testify  that  in  1856  he  told  the 
engineer  who  had  charge  of  the  construction  of  the  culverts  at 
Shaner's  Station  that  they  were  too  small,  and  that  the  engineer 
said  in  reply  that  "  they  were  not  sufficient  in«  that  shape  from 
what  he  had  seen  of  the  floods  there  that  summer."  We  think 
this  testimony  was  erroneously  admitted.  The  witness  did  not 
name  the  person  with  whom  he  held  this  conversation,  so  that  it 
could  with  certainty  be  determined  whether  he  was  correct  in  his 
supposition  that  he  was  the  engineer  in  charge  of  the  constniction, 
or  so  that  an  opportunity  for  a  possible  contradiction  would  be 
afforded.  Moreover,  the  person,  whoever  he  wa8,  was  not  an  agent 
of  the  defendant,  but  of  another  corporation  which  twenty-four 
years  before  had  built  the  railroad  and  culvert.  Again,  the  testi- 
mony itself  was  but  the  opinion  of  the  witness  as  to  the  sufficiency 
of  the  culvert  communicated  to  another,  and  that  opinion  he  could 
give  directly  to  the  jury.  Its  communication  to  another,  who  was 
an  entire  stranger  to  the  defendant  nearly  a  quarter  of  a  century 
before  the  trial,  certainly  could  not  suffice  to  bind  the  defendant 
in  any  manner  whatever.  The  second  assignment  of  error  is  there- 
fore sustained.  We  are  also  of  opinion  that  the  court  erred  in 
their  answers  to  the  plaintiff's  first  and  second  points.  In  affirm- 
ing the  first  point  the  court  ruled  that  "  if  there  was  negligence  on 
the  part  of  the  defendant,  concurring  with  the  act  of  God,  at  the 
time  plaintiff's  loss  was  sustained,  then  the  defendant  is  liable,  and 
the  jury  are  not  bound  to  inquire  whether  the  loss  would  have 
happened  if  the  defendant  had  not  been  guilty  of  negligence."  As 
we  understand  this  point,  it  practically  declares  that  although  the 
act  of  God  alone,  without  any  negligence  of  the  defendant,  would 
have  caused  the  injurv,  the  jury  were  not  at  liberty  to  consider 
that  fact,  if  in  reality  there  was  negligence  on  the  part  of  the  de- 
fendant concurring  with  the  act  of  God.  In  other  words,  no  matter 
how  terrible,  extraordinary  and  unprecedented  were  the  storm  and 
flood,  so  that  they  alone  caused  the  injury,  yet  if  there  was  concur- 
ring negligence  of  the  defendant,  although  it  did  not  produce  the 
injury,  and  its  absence  would  not  have  prevented  it,  still  the  defend- 
ant would  be  liable.  The  same  idea  is  repeated  in  the  plaintiff's 
second  point,  that  if  the  defendant's  negligence  in  any  degree 
caused  tne  loss,  they  would  be  liable.  Now  a  small  pebble  in  one 
of  the  culverts  would  in  some  small  degree  impede  the  course  of 
the  water,  yet  the  doctrine  of  this  point,  which  the  court  affirmed, 
would  make  the  defendant  liable  for  the  entire  injury  even  thoiii^h 
a  huge  avalanche  of  waters  were  suddenly  launched  upon  tlie 
stream  and  hurled  with  irresistible  force  upon  the  enibankiuent 
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tod  culvert  in  question.  Such  is  not  the  law.  This  is  the  very 
highest  possible  degree  of  care,  greater  even  than  is  required  ol 
railroad  companies  in  the  carriage  of  passengers.  The  correct  doc- 
trine on  this  subject  was  expressed  in  the  case  of  the  Pitts.,  Ft. 
Wayne  &  Chicage  K.  R  Co.  v.  Gilleland  (6  P.  F.  S.,  445),  to  wit: 
A  railroad  company  in  constructing  its  road  and  works  is  bound  to 
bring  to  their  execution  the  engineering  knowledge  and  skill  ordi 
narily  known  and  practiced  in  such  works.  There  is  no  hability 
on  the  part  of  a  railroad  company  for  not  constructing  a  culvert  so 
as  to  pass  extraordinary  floods.  On  p.  452,  Agnew,  J.,  delivering 
the  opinion  of  the  court,  says :  "  In  the  present  case,  then,  if  the 
culvert  was  so  unskilfullv  and  negligently  constructed  as  to  be 
insufficient  to  vent  the  orainary  higii  water  of  the  stream,  the  rail- 
road company  building  it  would  have  been  liable  for  the  injury 
thereby  caused.  The  apparent  facts  indicated  the  duty.  The 
stream,  though  small,  must  find  a  vent  or  overflow  the  adjaceut 
land  and  undermine  the  railroad.  Its  size,  the  character  of  its 
channel,  and  the  declivity  of  the  circumjacent  territory  which 
forms  the  water  shed,  indicated  the  probable  quantity  of  water  to 
be  passed  through.  Proper  engineering  skill  should  observe  th«^ 
circumstances,  and  supply  the  means  oi  avoiding  the  injury  which 
would  result  from  locking  up  the  natural  flow,  or  obstructing  its 
passage,  so  as  to  cause  a  reflux  in  times  of  ordinary  hi^h  wat^r. 
jSeyoiid  this  prudent  circumspection  cannot  be  expected  to  look, 
and  there  is  therefore  no  liability  for  extraordinary  floods,  those 
unexpected  visitations  whose  comings  are  not  foreshadowed  by  the 
usual  course  of  nature,  and  must  be  laid  to  the  account  of  Provi- 
dence, whose  dealings,  though  they  may  afflict,  wrong  no  one,'' 
Here  is  a  plain,  easily  understood  and  carefully  stated  rule  of  duty 
and  of  liability.  In  the  main,  the  court  below  adhered  to  this  rule, 
but  in  the  answere  to  the  plaintiff's  first  and  second  points  they 
went  beyond  it,  and  in  tliis  there  was  error.  We  apprehend  that 
the  concurring  negligence  which,  when  combined  with  the  act  of 
God,  produces  the  injury,  must  be  such  as  is  in  itself  a  real  pro- 
ducing cause  of  the  injury,  and  not  a  merely  fanciful  or  speculative 
or  microscopic  negligence  which  may  not  have  been  in  the  least 
degree  the  cause  of  the  injury.  In  other  words,  if  the  act  of  God 
in  the  particular  case  was  of  such  an  overwhelming  and  destructive 
character  as  by  its  own  force,  and  independently  of  the  particular 
negligence  alleged  or  shown,  produced  the  injury,  there  would  be 
no  liability  though  there  was  some  negligence  in  the  maintenance 
of  the  particular  structure.  To  create  liability,  it  must  have  re- 
quired tlie  combined  effect  of  the  act  of  God  and  the  concurring 
negligence  to  produce  the  injury.  The  present  case  affords  a  fair 
illustration  of  the  reason  for  this  distinction.  The  defendant's 
witnesses  testified  that  the  force  and  volume  of  the  water  were  so 
very  great  that  it  would  have  required  one  hundred  and  twenty 
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Buch  culverts  to  pass  it  oflE.  Hence,  if  the  three  culverts  were  in 
the  most  perfect  condition,  they  would  not  at  all  have  prevented 
the  injury,  and  therefore  the  fact  that  they  were  somewhat  ob- 
structed might  be  quite  immaterial.  If  the  jury  believed  this 
testimony,  it  might  have  had  a  most  important  bearing  upon  their 
verdict,  to  the  extent  even  of  inducing  them  to  find  in  favor  of 
the  defendant.  But  the  case  was  not  put  to  them  in  that  way,  and 
they  had  no  opportunity  of  considering  it  in  that  aspect.  For  these 
reasons  we  sustain  the  second  and  fourth  assignments  of  error. 
The  other  assignments  are  not  material,  and  are  not  considered. 
Judgment  reversed  and  venire  facias  de  novo  awarded. 

The  question  as  to  exactly  what  is  an  *'  act  of  God*'  is  not  readily  answered. 
It  is,  according  to  some  authorities,  an  occurrence  which  it  is  beyond  the 
bounds  of  human  ability  to  prevent,  and,  is  therefore  to  be  considered  as  a 
phrase  tatamount  to  **  inevitable  accident."  It  is  viewed  in  this  way  by  Sir 
William  Jones  in  hia  work  on  Bailments,  104-5 ;  and  he  is  followed  by  Mr. 
Justice  Story  in  his  treatise  on  the  same  topic,  480.  See  also  Fish  v.  Chap- 
man, 2  6a.,  d49;  Neal  v,  Saunderson,  2  Sm.Mar.,  572,  and  Walpolet?.  Bridges 
oBlackf.,  222. 

On  the  other  hand  many  authorities  aver  that  this  is  not  an  adequate  defi- 
nition, but  that  an  *'  act  of  God"  can  only  occur  from  natural  causes,  and 
includes,  therefore,  only  storms,  rains,  winds,  frosts,  excessive  heats  and  the 
like,  and  to  this  opinion  the  balance  of  authority  inclines.  Trent  &  Mersey 
Nav.  Co.  V.  Wood,  4  Dougl.,  290;  McArthur  v.  Sears,  21  Wend.,  198;  Hays 
r.  Kennedy,  41  Penn.  St.,  378;  Merritt  v.  Earle,  29  N.  Y.,  115;  McHenry  o. 
Phila.,  etc.,  R.  R.  Co.,  4  Harr.  (Del.),  448;  Chicago  R.  R.  Co.  o.  Shea,  66, 
111.,  471 ;  Forward  v.  PitUrd,  1  T.  R.,  27. 

The  subject  has  been  very  fully  discussed  and  commented  upon  in  an  able 
opinion  by  the  late  Chief  Justice  Cockburn,  in  the  case  of  Nugent  v.  Smith, 
L.  R.,  C.  P.  Div.,  423. 

It  seems  to  be  well  settled  that  whenever  an  accident  has  occurred  which 
has  been  directly  caused  by  an  act  of  God,  as  it  is  defined  above,  no  person 
can  be  held  liable  for  it,  on  the  ground  that  actus  Dei  neminem  injuriat, 
unless  their  negligence  has  in  some  way  contributed  to  the  injury  which  has 
been  brought  about.  Pruitt  «.  R.  R  Co.,  62  Mo.,  527;  Crosby  v.  Fitch,  12- 
Conn.,  410;  Bowman  v.  Teall,  28  Wend.,  306;  Swetland  o.  B.  &  A.  R.  R.,  102 
Mass.,  276;  Wing  v.  N.  Y.  &  E.  R.  R.,  1  Hilton,  235;  McPadden  v.  R.  R.,  44 
N.  Y.,  478;  Hcazle  t>.  R.  R.  Co.,  76  HI.,  501;  R.  R.  Co.  v.  Reeves,  10 
Wall.,  176;  Richards  v.  Gilbert,  5  Day,  415;  Sherman  «.  Wells,  28  Barb.,  403: 
Fergnsson  e.  Brent,  12  Md.,  9;  Sprowl  v,  Kellar,  4  Stew.  &  P.,  382;  Hill  v. 
Sturgeon,  28  Mo.,  323. 

What  such  negligence  must  amount  to  in  order  to  incur  liability  differs  in 
every  case.  It  is,  however,  clear  that  if  it  be  in  direct  casual  connection  with 
the  injury,  and  a  violation  of  such  reasonable  care  as  a  cautious  and  prudent 
man  would  take  to  protect  his  property  against  loss  by  ordinary  storm,  wind, 
rain,  etc.,  then  the  person  who  is  guilty  of  such  negligence  will  be  lia- 
ble for  the  harm  done.  Converse  e.  Brainerd,  27  Conn.,  607;  Amentrout «. 
R  R.  Co.,  1  Mo.  App.,  158;  Backhouse  i^.  Sneed,  1  Murphy,  173;  Bailiffs  of 
Romney  Marsh  c.  Trmity  House,  L.  R,  5  Exch.,  208;  Wing  «.  N.  Y.  &  E. 
R.  R.,  1  Hilton,  235;  N.  J.  Steamboat  Co.  v.  Tiers,  4  Zab.,  697;  Seigel  v. 
*  Eisen,  41  Cal.,  109;  Vail  e.  R.  R.,  68  Mo.,  280;  Condict «.  R,  R.,  54  N.  Y., 
500;  Donny  e.  R.  R,  18  Gray,  481;  Penn.  R  R  Co.  v,  Mitchell,  4  Weekly 
Xotes  of  Oases  (Phila.),  8;  Nashville,  etc.,  R.  R.  «.  David,  6  Heisk,  261; 
Wolf  V.  Am.  Express  Co.,  48  Mo.,  422 ;  Elaubcr  v.  Am.Express  Co.,  21  Wis.,  21. 
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If,  on  the  contrary,  the  negligence  is  only  the  remote  cause  of  the  aoddent, 
or  if  the  act  alleged  to  amount  to  negligence  only  consists  of  a  failure  to  pro- 
vide full  and  efficient  safeguards  against  violent  and  extraordinary  winds, 
atorms,  rains,  etc.,  this  will  not  be  held  to  constitute  grounds  of  liability. 

WherS,  therefore,  it  was  sought  to  hold  a  railroad  company  liable  for  an 
accident  which  occurred  by  reason  of  the  breaking  of  a  rail  occasioned  by  ex- 
treme and  intense  cold,  it  was  held  that  this  was  properly  to  be  esteemed  the 
act  of  God,  and  although  it  was  possible  to  conceive  of  rails  so  manufactured 
as  to  withstand  any  degree  of  cold,  yet  that  the  company  could  not  be  expected 
to  supply  such  rails,  and  could  not  be  held  liable  for  a  failure  to  do  so.  He- 
Fadden  v.  R.  R.  Co.,  44  N.  Y.,  478.  And  so  in  a  case  much  like  the  principal 
one,  where  an  accident  occurred  through  an  embankment  being  swept  away 
by  an  unexampled  and  extraordinary  flood,  it  was  held  that  the  railroad 
company  were  not  bound  to  provide  an  embankment  sufficient  to  withstand 
such  a  flood.  Withers  c.  North  Kent  R.  R.  Co.,  3  Han.,  969.  See  also  to  the 
same  general  effect  Stokes  c.  R.  R.,  2  F.  &  F.,  291 ;  Murray  v.  R  R.,  27  L.  T. 
(N.  S.),  762;  Mich.  Cent.  R  R  Co.  v.  Coleman,  28  Mich.,  440;  Brehm  f.  St. 
Western  R.  R.  Co.,  84  Barb.,  256;  Tyner  v.  R  R,  111  Mass.,  546;  Mobile, 
«tc.,  R.  R  V.  Ashcraft,  48  Ala.,  15. 

A  railroad  company  cannot,  of  course,  be  excused  from  the  obligation  of 
keeping  its  track  usually  in  good  order  and  repair,  and  in  proper  condition 
to  resist  all  ordinary  freshets  or  storms.  Rockwell  v.  R.  R  Co.,  64  Barb., 
438;  Read  «.  Spalding,  SON.  T.,  630;  Michaels  v,  R  R.,  id.,  564;  Manson  r. 
Davis,  20  Pa.  St.,  171.  The  principle  in  question  only  relieves  it  from  obli- 
gation to  provide  a^inst  such  extraordinary,  violent  and  unexpected  nata- 
ral  events  as  may  fairly  be  denominated  *'  acts  of  God." 

The  reason  of  this  rule  is  obvious.  It  would  be  unwise  and  contrary  to 
public  policy  to  enforce  liability  for  failure  to  provide  against  such  contingen- 
cies as  those  last  named.  Such  a  course  would  retard  business,  check  tbe 
growth  of  railways,  and  on  the  whole  rather  interfere  with  than  promote  the 
public  advantage. 

The  question  of  evidence  involved  in  the  principal  case  seems  clear.  The 
testimony  offered  did  not  fall  within  the  proper  limits  of  *^  admissions  by 
servants  or  agents, "and  was  therefore  clearly  improperly  admitted. 


Philadelphia  &  KiiADma  B.  B.  Clo. 

V. 

BOYEB. 

(Adocmce  mm,  Pennsylvania,    January  81,  1881.) 

The  duty  of  a  carrier  company  to  its  passengers  is  to  use  the  greatest  posable 
care ;  hence,  to  enable  a  passenger  to  recover  for  injuries  from  a  com}|any 
whose  train  came  into  collision  with  the  car  upon  which  he  was  travelling, 
it  must  appear  that  the  carrier  company  did  not  fail  in  its  duty  to  bim. 

In  such  a  case  the  duty  of  the  non-carrying  company  is  merely  ordinary  care, 
according  to  the  circumstances. 

lYhere  the  track  of  a  horse-car  company  crosses  the  track  of  a  steam  railroad 
company  at  grade,  the  duty  of  the  conductor  or  driver  of  the  horse-car 
company  to  '*  stop,  look  and  listen,"  and  use  whatever  other  precautions. 
were  reasonably  in  his  power,  is  not  excused  by  the  fact  that  the  flasnan 
of  the  steam  railroad  company  motioned  him  to  come  on,  or  failed  to 
warn  him  not  to  come  on. 
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In  a  suit  by  the  representatives  of  one  who  was  killed  by  the  collision  of  the 
street  car  upon  which  he  was  travelling  with  the  steam  train  of  another 
company,  in  which  the  latter  company  are  defendants,  it  is  error  to 
charge  the  jury,  that,  if  they  are  satisfied  that  the  carrier  company  was 
not  guilty  of  negligence,  they  must  find  for  the  plaintiff,  because  it  with- 
draws  from  the  jury  the  question  of  the  defendant's  negligence. 

B.,  a  passenger  on  a  one-horse  street  car,  was  killed  by  a  collision  of  a  train 
of  the  P.  G.  &  N.  R.  R.,  with  the  horse-car,  at  the  point  in  the  line  of 
Broad  St.,  above  Huntingdon  St.,  where  the  street  railroad  crosses  the 
steam  road.  In  a  suit  by  the  representatives  of  B.  against  the  lessees  of  the 
P.  G.  &  N.  road,  the  testimony  was  conflicting  as  to  whether  the  flagman 
of  the  steam  road  did  or  did  not  motion  to  the  driver  not  to  come  on ; 
one  witness,  however,  did  testify  positively  that  he,  a  passer-by,  gave 
warning  of  the  danger : 

Edd  (reversing  the  ruling  of  the  court  below),  that  the  attempt  of  the  driver 
to  cross  under  the  circumstances  was  the  result  either  6f  criminal  care- 
lessness or  gross  stupidity. 

Edd^  further,  that  no  conduct  on  the  part  of  the  flamnan  would  excuse  the 
driver  from  the  exercise  of  the  necessary  precautions  before  crossing  the 
track. 

An  ordinance  of  the  city  of  Philadelphia  provides  that  all  passenger  rail- 
ways, whose  track  crosses  any  steam  railroads  at  grade,  shall,  before 
their  cars  cross  such  road,  compel  their  conductors  to  stop  all  cars,  and 
cross  such  steam  railroads  in  advance  of  the  cars,  under  a  penalty : 

EMy  that  this  ordinance  did  not  apply  to  a  car  in  the  charge  of  one  man, 
who  acted  both  as  conductor  and  driver. 

The  effect  of  the  act  of  April  4,  1868,  P.  L.,  58,  limiting  the  pecuniary  re- 
sponsibility of  railroad  companies  for  death  by  negligence,  upon  a  com- 
pany which  never  accepted  its  provisions,  and  the  effect  of  Article  lU.^ 
Sec.  21,  of  the  Constitution  upon  this  act,  not  decided. 

Error  to  the  Common  Pleas  No.  4,  of  Philadelphia  Connty. 

Case,  hy  the  widow  and  minor  children  of  Jacob  P.  Boyer, 
against  the  Philadelphia  and  Reading  Railroad  Company  for  neg- 
ligence. Plea,  "  not  guilty,"  and  Bpecially  that  the  accident  was 
caused  by  the  negligence  of  the  Thirteenth  and  Fifteenth  Streets 
Pass.  R.  R.  Co. 

On  the  trial,  before  Briggs,  J.,  the  following  facts  appeared : 
Jacob  P.  Boyer,  a  policeman  of  Philadelphia,  was  a  passenger  on 
one  of  the  one-horse  cars  of  the  Thirteenth  and  Fifteenth  Streets 
E.  R.  on  Broad  Street,  on  the  morning  of  March  6,  1877,  between 
6.30  and  7  o'clock.  The  only  other  occupants  of  the  car  were  four 
other  policemen  and  the  driver.     The  car  was  going  north.  At  the 

Eoint  where  the  Phila.,  Germantown  and  Norristown  R.  R.,  operated 
y  the  Phila.  and  Reading  R.  R.  Co.,  defendants,  crosses  Broad 
Street,  between  Huntingdon  Street  and  Lehigh  Avenue,  at  an 
acute  angle,  a  train  going  north- westwardly  toward  Germantown 
Btmck  the  car,  and  Boyer  and  one  other  of  the  passengers  were 
killed.  There  is  a  flagman  stationed  by  the  Reading  R.  R.  Co.  at 
the  intersection  of  their  road  with  Broad  Street,  on  the  east  side  of 
Broad  Street,  and  the  southeast  side  of  the  track.  The  track  of 
the  Thirteenth  and  Fifteenth  Streets  Pass.  Ry.  Co.  nins  along  the 
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east  side  of  Broad  Street,  and  crosses  the  Eeading  track  imme- 
-diately  at  the  flagman's  watchbox. 

The  testimony  of  the  surviving  passengers  of  the  horse  car  was, 
that  the  horse  car  was  coming  very  slowly  and  the  train  approach 
ing  very  rapidly ;  that  the  flagman  gave  no  signal,  bnt  came  saun- 
tering out  of  his  box  with  his  flag  under  his  arm,  that  the  passen 
gers  on  the  car  did  not  know  oi  the  approach  of  the  train  until 
instantly  before  the  horse  car  was  struck,  that  no  whistle  was  blown, 
nor  other  notice  given  by  the  Phila.  and  Eeading  Co.,  and  rhat 
just  before  the  collision  occurred  the  flagman  turned  round  and 
went  into  the  box. 

Martin  V.  Spencer,  a  colored  man,  who  was  present  at  the  time 
of  the  accideqt,  testified  that  he  saw  no  flagman,  and  "  seeing  no 
flagman  out  I  called  the  attention  of  the  driver — that  is,  the  driver 
of  the  car.  I  think  that  after  the  second  call  he  recognized  my 
signal,  and  he  came  out  in  front  of  the  car.  I  cannot  say  pcei- 
tively  that  he  was  inside  the  car.  When  he  began  winding  the 
brakes  he  was  about  four  or  five  lengths  of  his  horse  from  the 
train.  I  was  standing  on  the  steam  car  track  and  saw  both  the 
train  and  the  car  approaching.  After  I  had  hallooed  a  second 
time,  the  flagman  came  out.  I  then  stepped  off  the  track  and 
down  toward  the  curb  of  the  street,  and  the  engine  struck  the  car 
about  three  feet  from  the  rear  platform.  The  driver  had  room  to 
stop  when  I  first  called,  but  the  flagman  said,  '  let  him  come  on,' 
and  motioned  with  his  rolled-up  fla^  to  him  to  come  on." 

The  driver  testified :  "  We  left  firoad  and  Norris  Streets ;  had 
the  five  officers  in  the  car ;  both  doors  were  shut.  I  was  on  the 
front  of  my  car  all  the  way  up,  and  had  the  lines  in  one  hand  and 
the  brake  in  the  other.  I  continued  on  up  Broad  Street,  until  I 
came  to  the  watchman's  box.  I  came  op^site  to  his  box.  The 
watchman  came  out,  with  his  hands  in  nis  pockets  and  the  flag 
under  his  arm.  The  flag  was  rolled  up.  I  brought  my  horse 
down  to  a  walk,  and  I  heard  no  noise  of  an  approaching  train.  I 
then  continued  on  my  course.  As  my  horse  struck  the  south  traci, 
I  heard  the  colored  man  hallooing,  I  paid  no  attention  to  him, 
thinking,  when  I  saw  the  watchman,  that  everything  was  all  right 
I  continued  on  my  course,  and  I  struck  the  north  track.  I  paid 
no  attention  to  him,  thinking,  from  seeing  the  watchman,  that 
there  was  no  train  approaching.  When  the  horse  struck  the  north 
track,  T  seen  the  colored  man  jump  for  my  horse.  ^  I  happened  to 
cast  my  eye  down  the  track,  and  then  I  see  the  train.  I  let  go  of 
my  brake,  and  catched  hold  of  my  lines  on  a  short  hold,  and  hol- 
lered to  the  colored  man,  '  What  the  hell  are  you  doing  ?  look  out 
there  ! '  I  then  struck  the  horse  with  the  short  end  of  the  linesj 
and  I  knew  no  more  until  somebody  picked  me  up  out  of  the  car. 

There  was  no  conductor  on  the  horse  car. 

The  testimony  on  behalf  of  the  defendant  company  was,  that  the 
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train  was  approaching  on  time,  and  at  the  usual  rate  of  speed,  about 
nine  miles  an  hour,  that  the  usual  whistle  for  Broad  Street  was 
blown,  and  immediately  thereafter  a  danger  whistle,  accompanied 
liy  the  ringing  of  the  bell ;  that  the  flagman  gave  the  signal  of 
danger  by  waving  the  car  back,  but  that  ne  was  not  seen  because 
the  driver  was  not  in  his  place.  The  employees  of  the  railroad 
were  corroborated  by  a  woman  who  was  in  the  upper  window  of  a 
house  on  the  south  side  of  the  track,  just  east  of  Broad  Street.  The 
flagman  testified  that  he  did  not  turn  back  to  the  watch-box  until 
the  horse  had  gotten  upon  the  track,  and  he  saw  that  an  accident 
was  inevitable,  and  that  he  only  did  so  then  to  avoid  seeing  the 
accident. 
The  defendant  requested  the  court  to  charge,  inter  alia : 

(3)  That  it  was  the  duty  of  the  driver  oi  the  passenger-car  to 
stop  before  reaching  the  railroad,  and  to  look  and  listen  for 
approaching  trains ;  and  if  the  jury  believe  from  the  evidence  that 
he  failed  to  do  so,  the  plaintiff  cannot  recover  in  this  action,  and 
the  plaintiff  cannot  recover  in  this  action,  and  the  verdict  must  be 
for  the  defendants.  Answer :  In  view  of  the  testimony  that  the 
flagman  beckoned  to  the  driver  to  come  on,  this  point  is  declined, 
(^mth  assignment  of  error.) 

(4)  That  it  was  the  duty  of  the  conductor,  who  was  also  the 
driver  of  the  passenger  car,  to  stop  the  car  and  cross  the  tracks  of  the 
railroad  company  in  advance ;  and  if  the  jury  believe  from  the  evi- 
dence that  he  failed  to  do  so,  the  plaintins  cannot  recover  in  this 
action,  and  the  verdict  must  be  for  the  defendants.  Answer: 
This  point  is  declined,  for  the  same  reason  as  is  given  in  the  last 
answer.    (Tenth  and  eleventh  assignments  of  error.) 

In  the  general  charge,  the  court  said,  inter  alia : 

[If  you  find,  however,  from  the  evidence  before  you,  in  its  en- 
tiretv,  that  there  was  no  negligence  on  the  part  of  the  Thirteenth 
and  Fifteenth  Streets  Passenger  Railway  Company,  then  you  have 
no  trouble,  and  should,  without  a  moment's  hesitation,  reach  the 
conclusion  that  it  is  your  duty  to  find  a  verdict  against  these  defend- 
ants.] For  it  is,  beyond  all  peradventure,  a  conceded  fact,  from 
every  aspect  of  the  case,  and  by  both  counsel  in  the  case,  that  Mr. 
Boyer  was  killed  by  the  passenger  railway  car  being  thrown  vio- 
lently from  its  track  by  tne  Beading  Railroad  train  And  there 
is  no  evidence  whatever  in  the  case  for  me  to  submit  to  you  that 
tliere  was  any  negligence  on  the  part  of  Mr.  Boyer  himself  ;  that 
is  frankly  and  manfully  conceded  by  the  counsel  of  the  Reading 
Bailroad  Ck)mpany  also. 

[If  the  story  of  the  driver  is  true,  then,  gentlemen,  he  had  no 
signal.  If  the  story  of  Spencer,  the  colored  man,  is  true,  then  the 
mgmsiiiy  on  whom,  ^ntlemen,  as  great  a  responsibility  as  can .  rest 
upon  any  human  b^Log  rested,  was  guilty  of  the  grossest  negli- 
gence.] 
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But  I  say  to  you  unqualifiedly,  advisedly,  feeling  keenly  the  re- 
sponsibility that  rests  upon  me,  in  view  of  the  importance  of  the 
case  to  us  in  the  relation  it  occupies  to  this  dense  centre  of  popu- 
lation and  the  geographical  position  of  this  intersection,  known  to 
me,  and  of  which  1  am  bound  by  law  to  take  notice,  and  that  people 
are  constantly  passing  tliat  point  during  the  business  hours  of  the 
day  [that  the  highest  degree  of  care,  responsibility,  vigilance  and 
observation  rested  upon  that  flagman  that  could  possibly  be  exer- 
cised by  a  man  possessing  care,  vigilance,  and  observation,  under 
the  same  circumstances]. 

[The  law  as  to  him  is  not  ordinary  care,  it  is  extraordinary  care. 
It  is  that  care  springing  from  the  fact  that  human  life  may  be  im- 
periled if  he  does  not  exercise  it,  and  as  the  law  values  human  life, 
so  does  it  tax  him  with  the  exercise  of  his  utmost  faculties  to  pro- 
tect human  life.  There  he  stood,  a  sentinel  of  this  character,  and 
if  he  did  not  come  up  to  the  full  measure  that  the  law  affixes  to 
his  office,  then  this  defendant-company  was  not  only  guilty  of  neg- 
ligence, but  it  was  guilty  of  negligence  of  the  grossest  kind.] 

Now,  gentlemen,  I  define  the  law  sharply,  and  I  do  it  advisedly. 
I  mean  what  I  say,  and  there  must  be  no  shrinking  by  you  nor  by 
me ;  for  servants  occupying  the  relation  tliat  this  flagman  did  to 
this  deceased  man  must  be  taught  that  human  life  is  worthy  the 
exercise  of  the  utmost  of  human  vigilance.  .  .  . 

[But  if  the  driver  was  beckoned  on  by  the  flagman,  or  told  to 
come  on  by  the  flagman,  then,  gentlemen,  that  flagman  being 
stationed  there  especially  for  the  purpose  of  giving  warning,  the 
driver  was  justified  in  responding  in  action  to  the  invitation  by 
going  on.  And  if  you  find  that  to  be  so,  there  is  no  negligence  on 
the  part  of  the  passenger  railway  company,  and  the  veraict  in  that 
aspect  should  be  against  the  Reading  Kailroad  Company.] 

verdict  for  plaintifis  for  $12,000,  subsequently  reduced  by  the 
court  in  banc  to  $10,000,  and  judgment  thereon.  The  defendants 
took  this  writ,  assigning  for  error  the  answers  to  their  points,  and 
the  portions  of  the  general  charge  inclosed  in  brackets. 

The  case  was  argued  in  the  Supreme  Court  on  Feb.  12,  1SS(', 
and,  a  re-argument  naving  been  ordered,  it  was  again  heard  on  Jan. 
17  and  18,  1881. 

James  E.  Gowen,  for  plaintiff  in  error  : 

In  charging  that  the  accident  was  the  result  of  negligence,  and 
that  the  iury,  if  they  found  that  there  was  no  negligence  on  the 
part  of  the  horse-car  company,  must  find  against  the  railroad  com- 
pany, the  court  withdrew  a  material  question  of  fact  from  the 
jury.  This  was  error.  Madara  v,  Eversole,  12  Sm.,  160  ;  Huston 
V.   Barstow,   7   Har.,    169;   Tenbrooke  v.   Jahke,  27   Sm.,  392. 

In  charging  the  jury  that,  if  the  testimony  of  the  driver  was  true, 
he  had  no  signal,  his  Honor  gave  rise  to  an  inference  that  it  was 
incumbent  on  the  K.  R.  Co.  to  give  a  signal ;  this  is  not  warrant^ 
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by  the  law.  D.  L.  &  W.  E.  E.  v.  Toffey,  9  Vroom,  525.  The 
duty  of  the  flagman  was  ordinary,  not  extraordinary  care.  E.  E. 
Co.  V,  Fries,  5  Weekly  Notes,  545 ;  Frankfort  and  Bristol  Turn- 
pike Co.  V,  P.  &  T.  E.  E.,  4  Srn.,  345 ;  Adams  Express  Co.  v, 
Sharpless,  27  Sm.,  516 ;  E.  E.  Co.  v.  McTighe,  10  Wr.,  316. 

The  proposition  embodied  in  the  fourth  point  of  the  defendant 
is  drawn  from  an  ordinance  of  the  city  councils  ;  and  as  their  right 
to  impose  such  a  duty  is  undoubted,  the  failure  of  the  horse-car 
couipany  to  comply  with  its  provisions  is  negligence.  Ordinance 
of  December  31,  1875 ;  Penn.  Canal  Co.  v.  fientley,  16  Sm.,  30 ; 
Johnson  v.  Bruner,  11  id.,  58 ;  Ins.  Co.  v.  Marsh,  5  Wr.,  386. 
That  the  failure  of  the  driver  to  "  stop,  look  and  listen,"  was  con- 
tributory negligence  is  settled  by  a  host  of  authorities.  Schultz  v. 
R.  E.,  6  Weekly  Notes,  69 ;  E.  E.  v.  Beale,  23  Sm.,  504 ;  Haven 
c".  the  Eailway  Co.,  41  N.  Y.,  296;  Eailroad  Co.  v.  Houston,  5 
Otto,  697 ;  Dascomb  v.  The  E.  E.  Co.,  27  Barb.,  221 ;  Wilcox  v. 
The  E.  E.  Co.,  39  N.  Y.,  358;  Butterfield  v.  The  E.  E.  Co.,  10 
Allen,  532 ;  McCall  v.  The  E.  E.  Co.,  54  N.  Y.,  642 ;  Gorton  v. 
The  Eailway  Co.,  45  N.  Y.,  660 ;  E.  E.  Co.  v.  Hunter,  33  Ind., 
335 ;  O'Brien  v.  The  E.  E.  Co.,  3  Phila.,  76 ;  Dodge  v.  The  E.  E. 
Co.,  34  Iowa,  276 ;  Eailway  Company  v.  Mathias,  50  Ind.,  65 ; 
Skelton  v.  The  Eailway  Company,  Law  Eepts.,  2  C.  P.,  631. 

Eufus  E.  Shapley  (Wm.  C.  Gross,  with  him),  for  defendant  in 
error: 

That  one  invited  to  cross  a  railroad  by  signals  from  a  flagman  is 
justified  in  doing  so,  is  sustained  by  numerous  decisions.     Borst  v. 
Lake  Shore  E.  E.  Co.,  4  Hun.  346 ;  Cleveland  E.  E.  Co.  v.  Craw- 
ford, 24  Ohio,  631 ;  Kennavde  v.  Pacific  E.  E.  Co.,  45  Mo.,  253 ; 
Tabor  t\  Missouri  Valley  tl.  E.  Co.,  46  Mo.  353 ;  Newson  v.  N. 
Y.  Gen.  E.  E.  Co.,  29  N,  Y.,  383 ;  Beisiegel  v.  Same,  34  N.  Y., 
«22 ;  Brown  v.  Same,  32  N.  Y.,  597 ;  Sweeny  v.  Old  Colony  E. 
R.  Co.,  10  Allen,  368 ;  Spencer  v,  Illinois  Cen.  E.  E.  Co.,  29  Iowa, 
55 ;  Warner  v.  N.  Y.  Cen.  E.  E.  Co.,  45  Barb.,  299.     Flagmen 
or  other  servants  of  a  railroad  company  are  presumed  to  act  as  its 
agents,  and  hence  a  person  who,  in  compliance  with  a  notice  that 
he  can  cross,  crosses  the  track,  though  it  be  in  view  of  an  approach- 
ing train,  may  recover  of  the  company  in  case  of  injury. '  Whar- 
ton's Law  of  Negligence  (ed.  1874),  §  387.    Although  it  is  not  negli- 
gence for  a  railroad  company  to  omit  to  keep  a  flagman  at  a  cross- 
ing, jet,  if  one  is  employed,  his  neglect  to  perform  the  usual  and 
ordinary  functions  of  tne  place  may  be  suflScient  to  charge  the 
company.     If  one  approaching  a  crossing  where  there  is  a  flagman 
does  not  hear  the  bell  of  an  approacnmg  train,  and  the  flagman 
neglects  to  give  any  warning,  and  an  injury  happens,  solely  pro- 
duced by  such  negligence,  it  is  suflBcient  to  make  the  company 
liable,     feissenger  v.  N.  Y.  &  Harlem  E.  E.  Co.,  56  N.  Y.  Court 
of  Appeals,  538 ;  Eeading  E.  E.  v,  Killips,  8  Weekly  Notes,  526. 
2  A.  &  £.  R.  Gas.— 12 
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Gordon,  J. — Jacob  P.  Boyer,  to  recover  damages  for  the  loss  of 
whose  life  this  action  has  been  brought  by  his  widow  and  children, 
was,  on  the  6th  day  of  March,  1877,  a  passenger  on  a  car  of  the 
Thirteenth  and  Fifteenth  Streets  Passenger  Railway  Company,  and, 
as  this  car  was  moving  across  the  tracks  of  the  Philadelphia  and 
Reading  Railroad,  it  was  stnick  by  a  passing  locomotive ;  the  result 
was  the  wreck  of  the  car  and  the  loss  of  two  lives,  that  of  Boyer 
being  one  of  them. 

The  success  of  this  action  depends  upon  the  establishment  of 
two  assumptions :  (1)  That  the  death  o\  Boyer  resulted  directly 
from  the  carelessness  of  the  defendant's  servants;  (2)  That  the 
person  in  charge  of  the  street  car  was  chargeable  with  no  negli- 
gence. It  is  only  on  this  hypothesis  that  the  suit  can  be  main- 
tained, for  the  rule  is  that,  where  a  passenger  on  a  carrier  vehicle 
is  injured  by  a  collision  resulting  from  the  mutual  negligence  of 
those  in  charge  of  it  and  another  party,  the  carrier  alone  must  an- 
swer for  the  injury.  Lockhart  v,  Lichten thaler,  10  Wr.,  151. 
On  this  theory  the  case  was  tried,  and  the  principal  point  on  which  it 
turned  was  the  question  whether  the  driver  of  the  horse-car  wag 
or  was  not  guilty  of  contributory  negligence.  This,  of  course,  waf 
exclusively  for  the  jury,  and  it  was  error  for  the  court  to  assnine 
as  true  any  fact  upon  which  that  body  had  to  pass.  Elkins  r. 
McKean,  29  P.  F.  S.,  493.  When,  therefore,  in  answer  to  the 
defendant's  third  point,  asking  instruction,  that  it  was  the  duty  of 
the  driver  of  the  passenger  car  to  stop  before  reaching  the  rail- 
road, and  look  and  listen  for  approaching  trains,  and  if  the  jnry 
believe  from  the  evidence  he  failed  to  do  so,  the  plaintiffs  cannot 
recover — the  court  said :  "  In  view  of  the  testimony  that  the  flag- 
man beckoned  the  driver  to  come  on,  this  point  is  declined ;"  the 
rule  as  above  stated  was  violated,  for  the  court  assumed  as  trne,  the 
very  fa  t  of  all  others  upon  which  the  case  turned,  sin<»  the 
only  possible  excuse  of  the  driver  for  his  neglect  in  not  stopping 
his  car  was  the  fact,  if  fact  it  was,  that  the  flagman  did  beckon  nun 
to  cross  the  track.  His  duty  to  the  passengers  under  his  care  was 
of  the  highest  order,  whilst  that  of  the  flagman  as  an  employee  of 
the  railroad  company  was  but  secondary.  He  was  bound  to  but 
ordinary  care.  The  learned  judge,  however,  seems  to  have  in- 
verted this  order,  for  he  says :  "  The  highest  degree  of  care,  re- 
sponsibility, vigilance  and  observation  rested  upon  the  flagman, 
that  could  possibly  be  exercised  by  a  man  possessing  care,  vigilanc^^ 
and  observation,  under  the  same  circumstances,"  Had  he  applied 
this  language  to  the  driver  of  the  horse-car,  it  would  have  b^n 
unexceptionable,  but  to  apply  it  to  the  flagman  was  erroneous.  It 
is  true  that  that  care,  called  ordinary  care,  must  vary  according  to 
circumstances.  What  would  be  ordinary  care  in  handling  build- 
ing sand  would  be  gross  negligence  in  handling  gunpower ;  so,  tlie 
care  to  be  exercised  in  nmnmg  a  locomotive  Sirough  a  crowded 
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City  is  somethinfi^  very  different  from  that  required  in  driving  the 
same  kind  of  vehicle  through  the  open  country ;  nevertheless,  in 
both  cases  the  care  required  is  that  only  which  a  man  of  ordinary 
pnidence  would  exercise  under  like  circumstances.  All  this,  the 
court  might,  and  ought  to  have  told  the  Jtiry.  But  it  had  no  right 
to  impose  upon  the  company  the  duty  oi  extraordinary  care ;  that 
was  the  obhgation  resting  upon  the  driver  of  the  street  car,  and 
upon  him  alone.  From  what  has  been  said,  it  follows  that  the  de- 
fendant's second  point  should  have  been  affirmed  without  qualifi- 
cation, except,  perhaps,  to  explain  what  ordinary  care  under  the 
circumstances  would  be. 

Furthermore,  the  learned  judge  erred  in  the  following  instruc- 
tion :  "  If  you  find,  however,  from  the  evidence  before  you  in  its 
entirety,  that  there  was  no  negligence  on  the  part  of  the  Tliir- 
teentli  and  Fifteenth  Streets  Railway  Company,  then  you  have  no 
trouble,  and  should,  without  a  moment's  hesitation,  reach  the  con- 
clusion that  it  is  your  duty  to  find  against  the  defendants.'^ 

Here,  again,  is  an  assumption  in  which  the  court  ought  not  to 
have  indulged.  From  the  evidence  such  a  conclusion  might  pos- 
sibly follow,  but  it  was  for  the  jury  to  draw  it,  not  the  court. 

Affain,  the  court  said :  "  If  the  story  of  the  driver  is  true,  then, 
gentlemen,  he  had  no  signal.     If  the  story  of  Spencer,  the  colored 
man,  is  true,  then  the  flagman  on  whom,  gentlemen,  as  great  a  re- 
sponsibility as  can  rest  upon  any  human  bemg  rested,  was  guilty  of 
the  grossest  negligence.'      But  if  the  driver  had  no  signal ;  if  the 
flagman,  as  the  driver  himself  says,  came  sauntering  out  of  his  box 
with  his  flag  rolled  up,  under  his  arm,  giving  no  heed  to  the  rail- 
road or  what  was  upon  it,  what,  under  such  circumstances,  was  the 
driver's  duty  ?  Under  his  care  was  the  safety  of  his  passengers ;  up- 
on him  rested  the  superior  duty.    Surely  he  ought  to  have  stopped, 
looked  for  himself,  or  asked  the  fls^man  so  to  do ;  and  this  the 
more  so,  as  Spencer  was  doing  all  in  his  power  to  warn  him  of  the 
coming  danger.     The  fact  is,  I'esting  the  case  wholly  upon  his  own 
and  Spencer's  testimony,  the  driver  did  not  exercise  that   care 
which,  under  the  circumstances,  was  required  of  him.     He  had  the 
lives  of  fifve  men  under  his  charge.    He  was  approaching  a  place  of 
known  danger.     Had  he  stopped  for  one  moment,  he  would  have 
heard  the  noise  of  the  approaching  train.     Spencer  was  directly  in 
front  of  him,  shouting  and  gesticulating  in  order  to  induce  him  to 
stop,  and,  instead  of  needing  this  warning,  with  a  curse  he  orders 
Spencer  out  of  the  way,  and  drives  on.     Now,  suppose  the  flag- 
man did  beckon  him  on ;  tell  him  to  go  on ;  what  was  his  duty  as 
a  prudent  man  i    How  could  he  help  knowing  that  a  train  was 
coming  ?     He  was  not  only  warned  of  the  fact,  but,  had  he  used 
his  eyes,  he  might  have  seen  it.     It  is,  therefore,  well-nigh  certain 
that  his  attempt  to  cross  the  tracks  at  that  time,  even  under  the 
supposition  that  the  flagman  signalled  him  to  do  so,  was  the  re- 
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suit  either  of  criminal  carelessneBS  or  gross  stupidity.  One  man 
told  him  to  stop,  another  to  go  on ;  was  he  not  to  pause  and 
judge  between  them,  by  the  sure  witness  of  his  eye-sight.  Surely 
this  is  a  proposition  of  easy  solution,  and  one,  had  it  been  properly 
(Submitted,  that  ought  not  to  have  given  the  jury  much  trouble. 
Again,  the  answer  to  the  defendant's  fourth  point  was  wrong,  be- 
cause it  assumes  the  fact,  as  in  the  answer  to  the  third  point,  that 
the  flagman  actually  did  beckon  the  driver  on.  The  court  might 
have  refused  this  point.  It  was  not  necessary  for  the  driver  to  cross 
the  tracks  in  advance  of  his  car.  This  would  have  been  proper 
had  there  been  a  conductor  in  charge  of  this  vehicle,  but  as  there 
was  only  a  driver,  this  could  not  be  aone.  Had  he  stopped,  where 
he  could  have  had  a  proper  view  of  the  road,  and  looked  and 
listened,  he  would  have  discharged  his  whole  duty.  This  point 
embodies  the  city  ordinance,  regulating  the  passage  of  railroad 
tracks  by  street  cars ;  an  excellent  regulation,  and  one  that  shonld 
be  strictly  enforced  ;  but,  as  we  have  said  in  the  case  of  the  Eail- 
road  V,  Ervin  (36  Leg.  Int.,  244),  a  municipal  ordinance  creates  no 
new  liability  in  favor  of  one  injured  by  the  negligence  of  another; 
hence,  had  the  driver  of  the  car  observed  the  proper  precautions, 
though  they  might  not  have  conformed  strictly  to  the  directions  of 
the  ordinance,  that  w^ould  have  been  suflicient  to  have  thrown  tlie 
responsibility  of  the  accident  on  the  defendant,  if  its  servant's 
were  negligent;  nevertheless,  the  court,  having  undertaken  to 
answer  uiis  point,  should  have  done  so  in  a  proper  manner,  and 
not  by  an  assumption  of  the  prerogative  of  the  jury. 

We  do  not  deem  it  proper  now  to  discuss  the  exception  to  the 
entry  of  judgment  in  excess  of  five  thousand  dollars,  the  limit  pre- 
scribed by  the  act  of  1868.  It  does  not  appear  that  the  Philadel- 
phia and  Reading  Railroad  Company  ever  formally  accepted  the 
provisions  of  that  act  so  as  to  make  them  part  of  its  charter. 
Under  such  circumstances,  whether  the  act  applies  at  all  to  non- 
accepting  companies,  is  an  important  question,  and  a  still  more  im- 
portant question  is,  admitting  it  thus  to  apply  as  a  general  law, 
though  not  part  of  the  company's  charter,  what  effect  has  the  Con- 
stitution of  1874  upon  the  statute  by  way  of  appeal?  Should  the 
case  ever  come  before  us  again,  which  is  not  likely,  it  may  be  pre- 
sented in  a  better  shape  for  the  discussion  of  these  questions,  out 
for  the  present  we  pass  them. 

The  judgment  is  reversed,  and  a  new  venire  is  ordered. 

This  case  involves  several  points  of  interest  which  call  for  separate  and 
somewhat  extended  coDQiment. 

1.  As  to  the  right  of  a  passenger  in  the  conveyance  of  one  conoimon  carrier  to 
recover  when  injuries  by  collision  with  the  conveyance  of  another.  It  is, 
of  course,  clear  that  if  the  accident  be  owing  wholly  to  the  negligence  of  tbe 
servants  or  agents  of  the  carrier  by  whom  the  plaintiff  is  being  conveyed  he 
has  no  right  to  recover.  Vanderplank  v.  Miller,  1  Mood  &  M.,  169.  H 
the  negligence  of  both  carriers  has  caused  the  collision  some  doubt  as  to  the 
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right  of  actioa  exists.  Many  authorities  say  that  in  this  case  a  passenger  has 
no  right  of  recovery  for  the  injury  done  him  as  against  the  owners  of  the 
conveyance  with  which  that  in  which  he  is  being  conveyed  has  collided,  and 
this  because  he  is  supposed  to  have  in  some  manner  identified  himself  with 
his  own  carrier  so  as  to  preclude  himself  from  recovering  in  case  such  carrier 
is  negligent.  Bridge  t>.  Grand  Junction  Ry .  Co. ,  8  M.  &  W. ,  247 ;  Thorough- 
good  f>.  Bryan,  65  E.  C.  L.,  114;  Catlin  «.  Hills,  65  E.  C.  L.,  123;  Smith  v. 
Smith,  2  Perk.,  621;  C.  C.  &C.  Ry.  Co.  «.  Terry,  8  Ohio,  570;  Puterbaugh 
u.  Reason,  9  Ohio,  484;  Brown  «.  N.  Y.  Central  R.  R.  Co.,  81  Barb.,  385; 
Simpson  v.  Hand,  6  Wh.,  Ill ;  Lockhart  v.  Lichtenthaler,  et.  al.,  46,  Pa. 
St,  151;  Armstrongs.  Lancashire  Ry.  Co.  L.  R.,  10  Ex.,  47.  In  which  last 
case  the  subject  received  a  thorough  and  careful  consideration. 

The  weight  of  authority  in  this  country  is,  however,  to  the  contrary,  and  it 
is  generally  held  that  the  passenger  is  at  liberty  to  sue  in  such  case  both 
carriers  jointly  or  either  of  them  separately.  .  Chapman  v,  N.  Y.  «fc  N.  H.  R 
R.  Co.,  19  N.  Y.,  341;  Colegrove  t»,  N.  Y.  &  N.  H.  R.  R.  Co.,  20  N.  Y., 
492;  Webster  v.  Hudson  River  R.  R.  Co.,  38  N.  Y.,  260;  Danville,  etc.. 
Turnpike  Co.  t?.  Stewart,  2  Met.  (Ry.),  119;  Barretts.  R.  R.  Co.,  45  N.  Y., 
628;  Bennett  v.  R.  R.  Co.,  86  N.  J.,  225;  Metcalf  v.  Baker,  11  Abb.  Pr.  (N. 
8.),  431;  Louisville  R.  R.  Co.  tJ.  Case,  9  Bush.,  728;  Eaton  v,  R.  R.,  11 
Allen,  841 ;  Cleveland  R.  R.  v.  Terry,  8  Ohio  St.,  570 ;  Knapp  v.  Dagg,  18 
How.  Pr.,  165. 

For  a  full  discussion  of  this  subject  see  the  following :  The  Milan,  5  L.  T. 
R.  (N.  S.),  590;  1  Sm.  L.  C.  (6  Ed.),  266;  Redfield  on  Carriers,  §  864,  note. 
Bigelow's  Cases  on  Torts,  727 ;  "Wharton  on  Negligence,  §  395. 

2.  As  to  the  obligation  on  the  part  of  the  driver  of  the  horse-car  in  which 
plaintifTs  decedent  was  travelling  to  take  extraordinary  precaution,  etc.  The 
duty  of  a  person  crossing  a  railroad  to  stop,  look  and  listen  for  approaching 
trains  is  so  well  and  generally  understood  as  to  require  only  the  citation  of  a 
few  of  the  most  recent  authorities.  See,  as  to  this,  Stubley  v.  R.  R.,  L.  R.,  1 
Exoh.,  13;  Skelton  v.  R.  R.,  L.R.,  2C.  P.,  631 ;  Cliff  t?.  R.  R.,  52 B.,  258;  Webb 
t.K  R.,  57  Me.,  117;  Lake  Shore  R.  R.  v.  Miller,  25  Mich.,  274;  B.  &  O. 
R.  R.  8.  Brennig,  25  Md.,  378;  Pa.  R.  R.tJ.  Beale,  73  Pa.  St.,  504;  Lehigh 
V.  R.  R  V.  Hall,  61  Pa.  St.,  361;  Penn.  Canal  Co.  «.  Bentley,  66  Pa.  St., 
90;  Hanover  R.  R.  v.  Co  vie,  55  Pa.  St.,  396;  Penna.  R.  R.  v.  Heilman,  49 
Pa.  St.,  60;  Telferv.  R.  *R.,  30  K  J.,  138;  Revnolds  v.  R.  R.,  58  N.  Y., 
249;  McCall «.  R.  R.»  54  N.  Y.,  642;  Baxter  v.  R,  R.,  41  N.  Y.,  430;  Allyn 
T.  R.  R..  105  Mass.,  77;  State  v.  Manchester  R.  R.,  52  N.  H.,  528;  R.  R.  «. 
Graham,  46  Md.,  240;  Chicago  R.  R.  v.  Hatch,  79  111.,  137;  Chicago,  etc., 
R.  R.  «.  Lee,  68  RL,  576;  Chicago,  etc.,  R.  R.  v.  Bell,  70111.,  102;  111.  Cent. 
R.  R.f5.  Godfrey,  71  111..  500;  N.  O.  R.  R.  v.  Mitchell,  52  Miss.,  808;  De 
Armand  v.  R.  R.,  23  La.  Ann.,  264;  Heamev.  R.  R.,  50  Cal.,  482;  Cleveland, 
etc.,  R.R  Co.  V.  Crawford,  24  Ohio  St.,  631;  Haines  v.  R.  R.,  41  Iowa,  227; 
Flemming,  tj.  R.  R.,  49  Cal.,  253;  Pierce  on  Railroads,  343. 

The  question  is  for  the  jury  in  every  case  as  to  whether  such  duty  was  been 
adequately  discharged.    Gaynor  «j.  R.  R.,  100  Mass.,  208;  Wheelockr.  R.  R., 
105  Mass.,  203;  Chaffer  tJ.  R.  R.,  104  Mass.,  108;    Craig  v.  R.  R.,  118  Mass., 
431;  Haycroft  v.  R.  R.,  64  N.  Y.,  636;  Ewen  v.  R.  R.,  88  Wis.,  613. 

It  seems  also  clear  from  the  authorities  that  the  mere  omission  by  a  rail- 
road company  of  the  statutory  or  customary  warnings  to  passers-by  is  not 
sufficient  to  excuse  such  passers-by  from  the  duty  of  stopping,  looking  and 
listening  which  the  law  casts  upon  them.  Artz  v.  R.  R.,  84  Iowa,  160; 
Havens  c.  R.  R.,  41  N.  Y.,  296;  Ernst  v.  R.  R.,  39  N.  Y.,  61 ;  Wilcox  v.  R. 
R.  Co.,  89  N.  Y.,  358;  Baxter  v.  R.  R.,  41  N.  Y.,  502;  (irippen  v,  R.  R., 
Ibid,  84;  Fletchers?.  R.  R.,  04  Mo.,  480;  Pittsburg,  etc.,  R.  R.  v,  Vinning, 
27Ind.,  618;  RockfordR.  R.  «.  Byam,  80  111.,  528;  Chicago,  etc.,  R.  R.  v, 
Ilarwood,  80111.,  88;  Chicago,  etc.,  R.  R.  v.  Fins,  53  111.,  115;  North  Penn. 
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R.  R.  t».  Heileman,  49  Pa.  St.,  60;  Bunyan  «.  R.  R  Co.,  1  Duteh,  (N.  J.), 
558;  Morris  &  Essex  R.  R.  ©,  Henton,  4  Vroom,  (N.  J.),  189;  Gray  «r.  R,  R^. 
65  N.  Y.,  661 ;  C.  R.  I.  &  P.  R.  R.  Co.,  v.  Houston,  95  U.  S.,  697;  Langan  t. 
St.  L.  &  1 M.  R.  R.  Co.,  4  Mo.  App.,  485;  Long  «.  R  R.,  49  Iowa,  469;  Dodge 
V,  B.  C.  R.  &  M.  R.  R.  Co.,  84  Iowa,  276;  Illinois  Cent.  R.  R.  Co.  «.  Hetber- 
ington,  83  III.,  510;  Zimmerman  v.  Hannibal  &  St.  Joseph  R.  R.  Co.,  11 
Cent.  L.  J.,  96 ;  Garton  v,  Erie  Ry.  Co.,  45  N.  Y.,  660 ;  Fletcher  «.  A.  &  P. 
R.  R.  Co.,  64  Mo.,  484. 

This  doctrine  seems  to  be  analogous  to  that  invoked  in  the  principal  case, 
where  the  mere  fact  of  the  flagman^s  beckoning  plaintifTs  conveyanoe  was 
not  held  to  be  sufficient  to  exempt  the  driver  of  such  conveyance  from  taking 
the  usual  precautions.  It  should,  however,  be  remembered  that  the  circum- 
stances 01  the  case  were  very  peculiar,  that  the  driver  of  plaintiff's  coDvej- 
ance  could  have  had  an  unobstructed  view  of  the  track  if  he  had  chosen  to 
take  it,  and  that,  moreover,  he  had  the  express  warning  of  the  colored  man  in 
opposition  to  the  flagman  not  to  venture  across.  Under  these  drcumstances 
his  driving  on  was  undoubtedly  gross  negligence.  If,  however,  he  had  bad 
no  fair  chance  of  obtaining  a  view  and  no  mtimation  of  his  danger  from  & 
third  party,  he  would  have  been  justified  in  obeying  the  instructions  of  the 
flagman,  and  plaintiff  might  therefore  have  recovered.  Lunt  v.  R.  R.  L.  R, 
1  Q.  B.,  277;  Chaffer  v.  R.  R.  Co.,  104  Mass.,  108;  Wheelock  «.  R.  R.  Co., 
105  Mass.,  203;  "Warren  d.  Fitchburg  R.  R.  Co.,  8  Allen,  227. 

3.  As  to  the  obligation  on  the  part  of  a  railroad  company  to  provide  flagmen 
at  crossings  and  the  measure  of  duty  on  the  part  of  such  flagmen.  As  a  general 
rule  it  may  be  fiaid  that  it  is  not  negligence  per  se  on  the  part  of  a  railroad 
company  to  omit  the  posting  of  a  flagman  at  a  road  on  street  crossing. 
Comm.  V.  R.  R.,  101  Mass.,  201 ;  Ernst  v.  R.  R.,  39  N.  Y.,  61 ;  Warner  t.  R 
R.,  45  Barb.,  239;  8.  C,  45  N.  Y.,  465;  8.  C,  52  N.  Y.,  436;  Delaware, 
etc.,  R.  R.  V.  Toffey,  38  N.  J.  L.,  525;  R.  R.,  f>.  Smith,  11  Cox,  C.  C,  210; 
Phila.  &  R.  R  R.  Co.  v,  Kelleps,  88  Pa.  St.,  405;  Shaw  v,  Boston  &  W.  R. 
R.  Co.,  8  Gray,  45;  Weber  v.  R.  R.  Co.,  58  N.  Y.,  451;  Culhane  «.  R.  R 
Co.,  60  N.  Y.,  133;  Stapley  v,  L.  B.  &  S.  C.  R.  R.  Co.,  L.  R.,  1  Ex.,  21. 

But  it  seems  to  be  generally  conceded  that  it  is  the  duty  of  a  company 
to  post  such  a  flagman  or  to  provide  some  adequate  equivalent  at  every  cross- 
ing in  a  thickly  populated  neighborhood  where  either  trains  or  people  are 
constantly  passing  and  repassing.  Bilbee  «.  R.  R.,  18  C.  B.  (N.  8.),  564: 
Stubley  «.  R.  R.,  L.  R.,  1  Exch.,  13;  Cliff  v.  R.  R.,  L.  R,  5  Q.  B.,  258: 
Richardson  «.  R.  R.,  45  N.  Y.,  846;  New  Jersey  R  R.  v.  West,  8  Vroom, 
91;  Penn.,  R  R  v.  Matthews,  86  N.  J.,  531;  Rothe  tJ.  R.  R,  21  Wis., 
256;  St.  LouisR.  R.  Co.  v,  Dunn,  78  111.,  197;  Besiegel  v.  R  R,  40;  N.  Y., 
9;  Weber  v,  R  R,  58  N.  Y.,  451 ;  McGrath  v.  R  R,  63  N.  Y.,  528. 

The  measure  of  duty  on  the  part  of  the  flagman  when  posted  is  like  the 
duty  of  all  other  agents  and  servants  of  railroad  companies  towards  the  out- 
side world,  ordinary  and  reasonable  care  and  prudence,  not  the  extraordinary 
degree  of  watchfulness  and  care  demanded  on  the  part  of  the  companj 
towards  passengers  upon  their  line.  Beers  v.  Housatonic  R.  R,  Co.,  1^ 
Conn.,  566;  Cleveland,  C.  «fc  C.  R  R  Co.  v.  Terry,  8  Ohio  St.,  570;  Pendle- 
ton St.  R  R  V.  Shores,  18  Ohio  St.,  255;  Belief ontaine  R  R  Co.  v.  Snyder, 
24  Ohio  St.,  670;  State  v.  Bait.  &  O.  R  R  Co.,  24  Md.,  84;  Bannon  f . 
Bait.  &  O.  R  R  Co.,  24  Md.,  108;  B.  &0.  R  R  Co.  v,  Brunig,  25  Md., 
378;  B.  &  O.  R  R  Co.  i?.  Bahrs,  28  Md.,  647;  B.  &  O.  R  R  Co.  ».  Sute, 
29  Md.,  252;  New  Orleans  J.  G.  N.  R  R  Co.  «.  Bailey,  40  Miss.,  395;  Wilds 
«.  Hudson  River  R.  R  Co.,  24  N.  Y..  430;  Weber  «.  N.  Y.  Cent  R  R 
Co.,  58  N.  Y.,  451;  Shaw  v.  B.  &  W.  R  R  Co.,  8  Gray,  45;  Aurora 
Branch  Co.  v.  Grimes,  13  111.,  385;  Moore  v.  Cent.  R  R,  4  Zab.,  268; 
Macon  &  W.  R  R  Co.  ©.  Davis,  18  Ga.,  679;  Zeigler  v.  N.  E.  Ry.  Co.,  7S. 
C.  (N.  8.),  402;  Brand  «.  Schenectady  &  T.  R  R  Co.,  8  Barb.,  368- 
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All  the  foregoing  questions  it  must  be  remembered  should,  as  indicated 
in  the  opinion,  be  submitted  to  a  jury  as  elements  which  go  to  the  decision 
of  the  case. 

4.  As  to  how  far  the  violation  on  the  part  of  a  railroad  company  of  a  muni- 
cipal ordinance  constitutes  a  ground  of  liability.  As  a  rule  it  may  be  said  that 
when  such  violation  amounts  in  itself  to  an  act  of  negligence,  then  the  fact 
that  such  act  is  contrary  to  the  ordinance  may  be  submitted  to  the  jury  as 
portion  of  the  proof  of  negligence  on  the  defendant's  part.  Jetter  i>.  K.  R., 
2  Abb.  Ct.  of  App.,  458;  Besiegel  t».  R  R.,  14  Abb.  Prac.,  N.  B.,  29; 
Mttssoth  fj.  R.  R.,  64  N.  Y.,  524;  B.  <&  O.  R.  R.  Co.  «.  State,  29  Md.,  252; 
Rock  Island,  etc.,  R.  R.,  €.  Reidy,  66  111.,  44;  Briggs  u.  N.  Y.  Cent.  & 
Hudson  River  R,  R.  Co.,  72  N.  Y.,  26. 

If  on  the  contrary  the  violation  does  not  amount  to  negligence  it  cannot  be 
deemed  to  constitute  a  ground  of  civil  liability.  Phila.  &  Reading  R.  R. 
Co.  t.  Ervin,  86  Leg.  Int.,  244;  Vandyke  f>.  Cincinnati,  Disney,  582;  Atkin- 
son t.  New  Castle  Waterworks  Co.,  L.  R.,  2  Exch.  Div.,  441;  Couch  v. 
Steel,  3  E.  &  B.,  402;  Stevens  «.  Jeacock,  11  A.  &  E.,  N.  S.,  731;  Nav. 
Co.  z.  Morrison,  13  C.  B.,  581;  Kirby  c.  Boylston  Market  Ass'n.,  14  Gray, 
249;  Flynn  v.  Canton  Co.,  40  Md.,  312;  ^Chambers  t.  Ohio  L.  I.  Co.,  1  Id., 
327. 

And  the  reason  for  this  is  clear,  since  no  municipality  has  a  right  to  annex 
civil  remedies  to  its  local  police  regulations.  Heeney  o.  Sprague,  11  R.  I., 
4o6;    Phillips  «.  Allen,  5  Wr.,  481;  Butler's  Appeal,  23;  P.  P.  Smith,  448. 

5.  As  to  the  limitation  of  damages  under  the  Pennsylvania  Act  of  Assembly, 
see  Pennsylvania  R.  R.  Co.  v.  Langdon,  P.  87,  supra.  See  Pennsylvania  Co. 
!?.  Roy,  1  Am.  &  Eng.  R  R.  Cas.,  225. 


Jane  A.  Eaton 

V. 

FrrcHBTJEG  R.  R.  Co. 

(129  MasMchuKtU  Beporta,     September  10,  1880.) 

In  an  action  against  a  railroad  corporation,  under  a  declaration  alleging  that 
the  plaintiff,  while  travelling  on  the  highway,  was  injured  at  a  grade 
crossing  ''by  reason  of  the  carelessness  and  negligence  of  the  agents  and 
servants  of  the  defendant,'*  the  jury  may  consider  whether,  under  all  the 
circumstances  of  the  case,  the  defendant  was  guilty  of  negligence  in  not 
having  a  gate  or  a  flagman  at  the  crossing,  although  never  requested  by 
the  selectmen  of  the  town,  nor  ordered  by  the  county  commissioners,  to 
do  so,  under  the  St.  of  1874,  c.  372,  §  126. 

E.  D.  Sohier,  for  the  defendant. 

W.  Gaston  &  G.  A.  A.  Pevey  (F.  A.  Worcester  with  them),  for 
the  plaintiff. 

Colt,  J. — The  first  connt  in  the  plaintiff's  declaration  contains  a 
general  allegation  that  she  was  injured  at  a  grade  crossing  while 
travelling  in  the  highway, "  by  reason  of  the  cai-elessness  and  negli- 
gence of  the  agents  and  servants  of  the  defendant."  It  was  admitted 
tiiat  the  defendant  corporation  had  never  been  requested  by  the 
selectmen,  or  ordered  by  the  county  commissioners  or  other  per- 
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sons  having  authority,  to  erect  a  gate  or  place  a  flagman  at  this 
crossing. 

The  judge  ruled  at  the  trial  that,  in  passing  on  the  question  of 
the  defendant's  negligence,  it  was  competent  for  the  jury,  under 
the  declaration,  to  consider  whether  the  defendant  had  used  such 
reasonable  care,  in  addition  to  the  ringing  of  the  bell  and  blowing 
of  the  whistle  required  by  the  statutes,  as  the  safety  of  travellere 
demanded  at  this  particular  crossing.  There  was  much  evidence 
introduced  on  this  point,  and  the  jury  were  pennitted  to  view  the 
premises. 

This  niling  is  in  accordance  with  the  law  as  settled  at  an  early 
day  by  this  court,  and  as  recognized  in  many  decisions  since. 
These  cases  all  rest  on  the  common  law  rule  that,  when  there  are 
diflferent  public  easements  to  be  enjoyed  by  two  parties,  at  the 
same  time  and  in  the  same  place,  each  must  use  his  privilege  with 
due  care,  so  as  not  to  injure  Uhe  other.  The  rule  applies  to  grade 
crossings,  because  the  traveller  and  the  railroad  eacn  has  common 
rights  in  the  highway  at  those  points.  The  fact  that  the  Legislature 
has  seen  fit,  for  the  additional  safety  of  travellers,  imperativelv  to 
require  the  corporation  to  give  certain  warnings  at  such  crossings, 
does  not  relieve  it  from  the  duty  of  doing  whatever  else  may  k 
reasonably  necessary.  The  statute  makes  positive  regulations,  and 
the  defendant  at  its  peril  is  bound  to  comply  with  them ;  but  a 
compliance  does  not  relieve  it  from  any  duty  it  was  under  before, 
and  the  defendant  is  still  bound  to  take  other  precautions  if  neces- 
sary. It  is  sufficient  to  cite  a  few  of  the  earlier  and  later  cases. 
Bradley  v.  Boston  &  Maine  K.  R.,  2  Cush.,  539 ;  Linfield  v.  Old 
Colony  R  R.,  10  Cush.,  562;  Norton  v.  Eastern  R.  R.,  113  Mass., 
366  ;  Favor  v.  Boston  &  Lowell  R.  R.,  114  Mass.,  350. 

But  it  is  contended  that,  as  the  corporation  had  never  been 
required,  under  the  provisions  of  the  Gen.  Sts.,  c.  63,  §§  86-89,  and 
the  St.  of  1874,  c.  372,  §  126,  to  erect  a  gate  and  employ  a  flagman 
at  this  crossing,  the  question  whether  such  additional  precautions 
should  have  been  used  should  not  have  been  submitted  to  the  jur}'. 
The  argument  is  that  the  Legislature  has  left  it  to  the  authorities 
named  to  determine  as  to  their  necessity.  But  the  purpose  of 
these  provisions  is  to  require  imperatively  the  additional  securities 
when  m  the  opinion  of  the  selectmen  and  county  commissioners, 
the  provisions  of  the  other  statutes  do  not  afford  a  sufficient  pro- 
tection. If  no  action  is  had,  the  corporation  is  still  under  the  rule 
which  requires  the  exercise  of  reasonable  care  on  its  part ;  and  the 
jury  cannot  be  limited  in  their  inquiries  by  the  fact  that  a  gate  or 
a  flagman  has  never  been  ordered,  however  proper  it  may  oe  for 
them  to  take  that  fact  into  consideration.  Commonwealth  v.  Bos- 
ton &  Worcester  R.  R.,  101  Mass.,  201.  The  whole  question  of 
what  other  precautions  were  reasonably  necessary  being  open  to 
them,  it  is  the  duty  of  the  jury  to  consider  whether,  almough  no 
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gate  or  flagman  had  been  ordered,  it  was  not  still  the  duty  of  the 
corporation  to  provide  them. 

It  is  not  open  to  the  defendant  to  object  that  this  evidence  was 
not  admissible  under  the  declaration.  The  allegation  of  negligence, 
in  the  first  count,  is  broad  enough  to  cover  any  omissions  ot  duty 
on  the  part  of  any  agent  or  servant  of  the  corporation,  of  which 
evidence  was  offered,  affecting  the  safety  of  tliis  crossing.  The 
declaration  was  not  demurred. to.  If  the  allegation  is  too  general, 
and  the  defendant  desired  a  more  specific  statement  of  the  negli- 
gence relied  on,  it  should  have  applied  for  it  before  the  trial.  Gen. 
Sts.,  c.  129,  §  5.  Oliver  v.  Colonial  Gold  Co.,  11  Allen,  283.  If 
the  defendant  was  surprised  by  the  evidence  offered  at  the  trial,  a 
delay  should  have  been  asked  for.  It  is  suflScient  if  facts  enough 
were  proved  to  establish  a  cause  of  action  which  has  been  inform- 
allv  stated.  Lee  v.  Kane,  6  Gray,  495 ;  Clay  v.  Brigham,  8 
Gray,  161. 

Judgment  on  the  verdict. 

See  note  p.  326. 


Shabeb,  Adm'r,  etc., 

V. 

St.  Paul,  Minneapolis  &  Manftoba  R.  R.  Co. 

(Advance  ease,     Minnesota^  July  6,  1881.) 

Evidence  considered,  and  held  sufficient  to  sustain  a  finding  that  there  was 
negligence  6n  the  part  of  defendant,  and  none  on  the  part  of  the  person 
killed  at  a  railroad  crossing;  the  action  being  for  negligence  in  causing 
the  death  of  plaintiffs  intestate,  by  running  a  locomotive  over  him  at  a 
street  crossing,  the  accident  having  happened  in  the  dark,  immediately 
after  another  train,  with  a  bright  head-light,  had  passed  the  crossing. 
Hdd^  it  was  proper,  under  the  circumstances,  to  admit  evidence  how 
long  the  eye  requires,  after  looking  at  a  brilliant  light,  to  recover  its 
natural  power  of  sight.  In  an  action  under  section  2,  c.  77,  Gen.  St., 
1878,  evidence  of  the  amount  of  property  deceased  had  acquired,  his 
habits  of  industry,  his  ability  to  make  money,  and  his  success  in  busi- 
ness, is  proper  as  a  basis  for  the  damages.  In  an  action  against  a  rail- 
road company  for  negligence  in  running  over  one  at  a  street  crossing, 
evidence  that  the  company  had  no  sign  over  the  crossing  to  warn  per- 
sons approaching  of  its  presence,  is  proper,  although  there  be  no  statute 
or  ordinance  requiring  the  company  to  have  such  a  sign.  It  is  for  the 
Jury  to  say  ithether  the  omission  to  have  such  a  sign  is  negligence;  and 
It  is  for  them  to  say  whether  it  contributed  to  the  injury,  even  where 
it  appears  that  the  person  injured  was  familiar  with  the  crossing.  If 
ordinary  care  and  prudence,  and  due  regard  for  the  safety  of  third  per- 
sons, require  engines  and  trains  to  be  run  at  a  less  rate  of  speed  than 
that  limited  by  an  ordinance  of  the  city,  the  company  must  observe  such 
care  and  prudence.  When  the  rate  of  speed  at  which  the  engine  caus- 
ing the  injury  was  running  at  the  time  is  in  controversy,  upon  the  evi- 
dence, the  plaintiff,  to  sustain  his  other  evidence  on  the  point,  may  show 
that  the  engines  of  the  company  habitually  run,  under  like  circumstances 
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with  the  ODe  in  question,  at  the  rate  indicated  by  his  other  evidence. 
Evidence  that  the  company,  immediately  after  an  accident  at  a  street 
crossinpr,  adopted  certain  precautions  to  prevent  similar  accidents,  ia 
admissible  to  prove  that  such  precautions  would  have  been  proper  at  and 
prior  to  the  accident,  and  that  the  omission  of  them  was  negligence. 
An  instruction  that  it  is  not  necessarily  the  duty  of  a  traveller  approach- 
ins  a  railroad  crossing  to  stop  and  listen  before  stepping  upon  the  track, 
ana  that  whether  it  is  necessary  and  proper  for  him  to  stop  depends  oa 
the  circumstances  of  the  case,  is  not  erroneous. 

Appeal  from  order  of  District  Court,  County  of  Ramsey. 

John  B.  &  W.  H.  Sanborn,  for  respondent. 

R.  B.  Galusha  and  Bigelow,  Flandrau  &  Clark,  for  appellant. 

GiLFiLLAN,  C.  J. — Action  by  plaintiff,  as  administratrix  of  the 
estate  of  Henry  Shaber,  under  section  2,  c.  Y7,  Gen.  St.,  1878,  for 
causing  the  death  of  the  intestate  by  negligence  in  running  a  rail- 
road engine  over  him.  The  accident  occurred  at  the  place  where 
defendant's  track  crosses  Lafayette  Avenue,  a  public  street  in  the 
city  of  St.  Paul.  At  that  place  the  track  runs  nearly  north  and 
south,  tlie  avenue  nearly  east  and  west.  The  deceased  was  at  the 
time  passing  in  the  evening  on  foot  along  the  avenue  coming  from 
the  east,  and  crossing,  or  about  to  cross,  defendant's  track.  The 
engine  was  running  backwards  north  towards  and  across  the  avenue. 
There  was  evidence  tending  to  show  that  at  the  crossing  there  was 
no  flagman  or  other  person  to  warn  passers  on  the  highway  of  tlie 
approach  of  trains  or  Engines,  nor  any  precaution  to  prevent  such 
passers  crossing  the  track  as  trains  or  engines  were  approaching  ; 
that  owing  to  a  hill  and  house  and  trees  the  view  of  tlie  track  in 
the  direction  from  which  the  engine  was  coming  was  more  or  less, 
obstructed  to  one  passing  on  the  avenue  from  the  east  towards  the 
track ;  that  the  evening  was  dark,  or  rather  obscure,  cloudy,  w^ith 
a  moon  nearly  new  low  in  the  west ;  that  a  great  many  trains  and 
engines  were  constantly  passing  this  particular  point ;  that  at  the 
time  a  train  with  a  bright  head-lignt,  ringing  the  bell,  was  on 
another  track  west  of  that  on  which  the  engine  was,  going  souths 
in  the  direction  opposite  to  that  in  which  the  engine  which  killed 
deceased  was  gomg,  and  had  just  passed  the  avenue ;  that  such 
moonlight  as  there  was  cast  the  shadow  of  this  train  over  the  track 
on  which  the  engine  approached  the  crossing  ;  that  in  the  shadow 
of  this  train  the  engine  approached  the  crossing  going  at  the  rate 
of  from  12  to  15  miles  an  hour,  and  reached  the  crossing  just  as  the 
train  had  passed  ;  that  the  engine  had  a  bright  head-light,  throwing 
its  light  in  the  direction  opposite  to  that  in  which  the  engine  was 

foing,  but  no  light  looking  in  the  direction  in  which  it  was  going, 
ts  bell  was  ringing.  The  testimonv  of  the  engineer  in  charge  of 
the  engine  indicates  that  he  knew  that  owing  to  his  engine  being 
in  the  shadow  of  the  passing  train  the  approach  of  the  engine  made 
the  crossing  dangerous. 
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From  tliis  evidence  the  jury,  if  satisfied  that  the  engine  crossed 
the  street  at  the  rate  of  12  or  16  miles  an  hour,  without  any  other 
warning  than  the  ringing  of  the  bell,  the  sound  of  wliich  might  be 
confounded  with  that  of  the  bell  on  the  passing  train,  were  justiiied 
in  finding  that  there  was  negligence  on  the  part  of  the  deiendant. 
The  same  circumstances  which  tended  to  show  negligence  on  the 
part  of  defendant  point  out  how  the  jury  might  reasonably  find 
that  there  was  no  negligence  on  the  part  of  Shaber  in  attempting 
just  at  the  time  to  cross  the  track.     There  could  be  no  ground  for 
imputing  negligence  to  him  unless  he  knew  of  the  approach  of  the 
engine,  and  that  its  nearness  and  rate  of  speed  endangered  his  cross- 
ing, and,  knowing  it,  he  attempted  to  cross ;  or  unless  he  attempted 
the  crossing  without  taking  proper  care  to  learn,  without  using  his. 
senses  to  ascertain,  if  any  engine,  train  or  car  was  approaching  on 
the  track  so  near  or  so  rapidly  as  to  make  his  attempt  to  cross  dan- 
gerous.    There  are  no  circumstances  in  the  case  requiring  the  con- 
clusion that  he  knew  the  engine  was  coming  towards  the  crossing, 
or  that  he  saw  it  at  all.     Nor  does  the  fact  that  he  attempted  to 
cross,  as  it  may  be  presumed,  without  seeing  the  engine,  show  that 
he  did  not  look  to  see  if  anything  was  coming  on  the  track ;  for  lie 
might  have  used  both  sight  and  hearing  without  learning  of  its 
approach.     The  noise  of  the  train  passing  on  one  track   might 
drown  that  of  the  engine  on  the  otner.     The  sound  of  the  two 
hells  ringing  together  might  fail  to  call  attention  to  the  engine. 
The  engine  had  no  light  on  the  end  towards  him.     It  was  approach- 
ing in  tne  shadow  of  the  train.     That  he  might  have  looked  in  the 
direction  of  the  engine  without  seeing  it  is  evident  from  the  testi- 
mony of  the  fireman  on  the  engine.     He  was  looking  towards  the 
crossing.     The  engine  was  between  35  and  50  feet  from  it.     De- 
cejised  was  between  10  and  15  feet  from  it,  making  towards  it. 
The  train  was  passing  the  crossing.     Several  flat  cars  in  the  train 
just   then   passing  the  crossing  allowed  the  moonliglit  to  cover 
deceased  so  that  the  fireman  saw  him  for  a  moment.     Immediately 
some  box  cars,  in  the  train  behind  the  flat  cars,  threw  deceased 
into  tlie  shade,  so  that  though  the  fireman  knew  where  he  was,  and 
was  apparently  looking  towards  him  to  see  him,  he  could  not,  owing 
to  the  darkness,  see  him  until  just  as  the  engine  struck  him. 

The  jury  were  satisfied  in  concluding  that  as  the  shadows  of 
the  tram  prevented  the  fireman  seeing  deceased,  it  might  also 
have  prevented  deceased  seeing  the  engine.  On  the  trial,  Dr. 
Flagg,  a  witness  for  plaintiff,  was  permitted,  against  defendant's 
objection,  to  testify  how  long  the  eye,  after  looking  upon  a  daz- 
zling light  such  as  the  head-light  of  a  locomotive,  requires  to  adjust 
itsefi  to  its  natural  power  of  sight  so  as  to  be  able  to  see  in  a  more 
obscure  light.  The  only  objection  to  it  made  here  is  that  the  evi- 
dence  was  immaterial  and  irrelevant,  because  there  was  no  proof 
that  deceased  did  look  at  the  head-light  on  the  train  as  it  passed,. 
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and  also  that  if  he  did  look  at  it  and  was  dazzled,  it  was  his  duty 
not  to  go  upon  the  track  until  he  recovered  his  sight.  The  circum- 
stances were  such  that  the  jury  might  believe  the  deceased  did  as 
was  natural  for  any  man  in  like  circumstances  to  do,  to  wit,  that  he 
looked  at  so  conspicuous  an  object  in  the  darkness  as  a  locomotive 
head-light  when  it  passed  him ;  and  whether,  if  he  was  dazzled  by 
it,  it  was  negligence  in  him  to  go  on  before  his  full  power  of  giglit 
was  restored,  or  that  he  did  step  upon  the  track  before  it  was 
restored,  were  questions  for  the  jury.  The  evidence  admitted  as 
to  the  amount  of  property  deceased  nad  at  the  time  of  hismarria^, 
and  at  the  time  of  his  death,  as  to  his  habits  of  industry,  his  ability 
to  make  money,  his  success  in  business,  and  other  details  of  that 
character,  all  tend  to  show  what  was  the  reasonable  expectation 
of  pecuniary  benefit  to  his  wife  and  children  from  continuance  of 
his  life. 

Vindictive  damages,  and  damages  for  injury  to  feelings  or  lose 
of  society,  are  not  recoverable  in  actions  under  this  statute.  The 
-damages  must  be  based  on  pecuniary  loss,  actual  or  expected,  and 
43hould  be  calculated  in  reierence  to  a  reasonable  expectation  of 
pecuniary  benefit,  as  of  right  or  otherwise,  from  the  continuance 
of  the  life.  Potter  v.  C.  &  N.  W.  R.  R.  Co.,  12  Wis.,  371 ;  Evens 
V.  C.  &  N.  W.  R.  R.  Co.,  38  Wis.,  613.  There  is  no  way  of 
•showing  the  reasonable  expectation  of  pecuniary  benefit  except  by 
proof  of  circumstances  such  as  we  have  mentioned.  The  evidence 
was  proper.  Evidence  on  the  part  of  plaintiff  was  admitt-ed  agains: 
defendant's  objection  that  there  was  no  sign  over  this  crossing 
warning  pereons  approaching  it  to  look  out  for  the  ears.  This  is 
deemed  to  have  been  immaterial  for  two  reasons — First,  that  the 
charter  of  the  company,  while  it  requires  such  signs  over  highway's 
in  the  country,  leaves  it  to  the  officers  having  charge  of  streets 
in  cities  and  villages  to  require  or  not  require  it,  and  the  ofiieers 
of  the  city  of  St.  Paul  have  never  required  it ;  and,  second,  that 
deceased  was  so  familiar  with  the  crossing  that  such  a  sign  wouM 
have  imparted  no  information  to  him. 

As  to  the  first  of  these,  it  is  to  be  observed  that  the  duty  of  a 
railroad  company,  as  to  the  degree  of  prudence  to  be  exercis^,  and 
the  precautions  to  be  taken  to  operate  its  railroad  with  safety  to 
the  public,  is  not  limited  to  those  things  specially  required  by 
statute.  Whatever  precautions  a  prudent  management  of  the  road, 
with  respect  to  the  public  safety,  would  require,  it  is  the  duty  of 
the  company  to  take,  though  they  may  be  in  addition  to  those 
required  by  statute,  or  though  there  be  no  statutory  requirement 
on  the  subject.  The  specification  by  statute  of  certain  precautions 
to  be  taken,  is  not  to  be  constraed  as  a  license  to  the  company  tu 
•omit  other  precautions  that  may  be  necessary;  nor  does  the  silence 
of  the  statute  as  to  any  particular  precaution  exempt  the  company 
from  the  duty  of  taking  it  if  it  be  one  which  proper  prudence 
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requires.  So,  if  tlie  city  council  be  authorized  to  limit  the  rate  of 
speed  at  which  engines  and  trains  shall  run,  and  there  is  an  ordi- 
nance on  the  subject,  still,  if  ordinary  care  and  prudence,  and  due 
regard  for  the  safety  of  third  persons,  require  them  to  be  nin  at  a 
less  rate  of  speed,  tne  company  must  observe  such  care  and  pni- 
denee.  Sherman  &  Eedheld  on  Negligence,  570  ;  Wharton  on 
Negligence,  §  799. 

It  was  for  the  jury  to  say  whether  the  situation  of  this  particular 
crossing  was  such  that  pmdence  required  of  the  company  to  have 
a  sign  or  something  of  the  kind  as  a  notice  or  warning  to  persons 
approaching  the  crossing  along  the  street,  and  whether  the  omis- 
t^ion  of  such  a  sign  was  an  act  of  negligence  on  the  part  of  the  com- 
pany. It  was  enough,  for  the  purpose  of  making  the  evidence  admis- 
Hble,  that  the  omission  might  or  might  not,  according  to  the  circum- 
stances of  the  case,  be  negligence,  and  for  the  jury  to  say  whether  it 
was  negligence.  And  if  the  jury  found  that  the  omission  to  have 
siieli  a  sign  was  negligence,  it  was  for  them  also  to  find  out,  not  for 
the  court,  whether  it  liad  any  influence  in  bringing  about  the  death 
of  Shaber.  That  he  was  or  was  not  so  familiar  with  the  crossing 
tliat  while  approaching  it,  if  he  was  acting  as  a  pnident  man  should, 
Le  would  necessarily  have  in  mind,  without  any  warning,  such  as  a 
sign  might  give,  how  near  he  was  to  the  crossing,  was  a  question  of 
fact  to  be  passed  on  by  the  jury,  and  not  by  the  court.  The  second 
reason  for  objecting  to  the  evidence  called  on  the  court  to  pass  on 
the  fact.  The  evidence  as  to  the  fact  was  not  so  conclusive  that 
the  court  could  do  so. 

The  rate  of  speed  at  which  the  engine  was  running  was  a  con- 
tested point  on  the  trial,  the  evidence  for  plaintiff  tenaing  to  show 
that  it  was  from  12  to  15  miles  an  liour,  that  for  defendant  that  it 
was  not  more  than  five.  The  issue  is  made  by  the  pleadings.  The 
plaintiff  was  permitted,  under  objection,  to  prove  what  was  the 
cn?:tomaiT  rate  of  speed  at  which  engines  oi  defendant,  running 
backwards  across  Lafayette  Avenue  as  this  engine  was,  and  in  the 
same  direction,  run  for  a  considerable  time  prior  to  this  accident. 
There  can  be  no  doubt  that  proof  of  particular  instances  in  which 
defendant's  engines  ran  at  a  given  speed,  or  that  they  had  occa- 
sionally run  at  a  given  speed,  would  not  have  been  admissible,  for 
from  such  detached  cases  no  inference  whatever  could  be  drawn 
as  to  the  speed  of  the  engine  in  this  instance.  But  where  the  evi- 
dence is  conflicting  as  to  the  speed  in  a  particular  instance,  proof 
of  the  customary  or  habitual  speed  at  which  the  engines  of  defend- 
ant ran  under  lilce  circumstances  may  be  given  to  show  that  the 
evidence  for  plaintiff,  or  for  defendant,  is  the  more  probable.  It 
could  be  given  only  in  support  of  other  evidence  of  the  speed  in 
the  particular  case.  It  does  not  differ  materially  in  principle  from 
proof  of  a  rule  or  regulation  of  the  defendant  fixing  the  rate  of 
speed  for  its  engineers  in  such  cases.     Such  a  rule  or  regulation 
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would  not  be  independent  evidence  that,  in  any  particular  instance, 
an  en^ne  was  running  at  a  prescribed  rate;  but  it  would  be  proper, 
as  against  the  defendant,  at  any  rate,  in  support  of  other  evidence 
that  the  engine  was  going  at  that  rate.  Tiie  evidence  of  the  pre- 
cautions taken  by  defendant  after  the  accident,  to  guard  against 
.similar  accidents  at  this  crossing,  was  admissible,  under  the  deci- 
rsions  of  this  court  in  O'Leary  v.  Mankato,  21  Minn.,  65 ;  and  Phelps 
V.  Mankato,  Id.,  276. 

With  respect  to  the  degree  of  care  with  which  a  person  travel- 
ling on  a  highway  shoula  approach  a  railroad  crossing,  the  conrt 
below  was  right  in  its  instruction  to  the  jury  that  it  is  not  in  all 
<;a8es  his  duty  to  stop  and  listen  to  ascertain  if  a  train  may  be  com- 
ing ;  that  his  duty  in  that  regard  must  depend  on  the  circumstanoes 
of  the  case,  of  which  the  juiy  are  to  judge. 

Order  affirmed. 

See  note  p.  226, 


Hodges 

V, 

The  St.  Louis,  Kansas  City  &  Northern  Railway  CoHPAifT, 

Appellant. 

(71  Missouri  Eeparts,  50.     October  Term,  1879.) 

A  switch-crossing  provided  by  a  railroad  company  across  its  own  ground  for 
ingress  to  aod  egress  from  its  depot,  is  not  a  *  travelled  public  road" 
within  the  meaning  of  section  38  of  the  railroad  act.  (Wae.  Stat,  310.) 
Failure  of  a  train  approaching  such  crossing  to  ring  a  bell  or  sound  a 
whistle  does  not,  therefore,  constitute  a  violation  of  that  section;  bot 
whether  it  may  not  constitute  neglij?ence  on  the  part  of  the  comptoy 
depends  upon  the  circumstances  of  the  case,  and  is  a  question  of  fact 
for  the  jury.     (Following  Bauer  v,  K.  P.  Ry.  Co.,  69  Mo.,  219.) 

D.  C.  Allen,  for  appellant. 

W.  H.  Woodson,  for  respondent. 

Hough,  J. — ^This  was  an  action  to  recover  damages  for  injurieg 
done  to  the  plaintiflPs  wagon  by  one  of  the  defendant's  trains  at  & 
switch-crossing  provided  by  the  defendant  across  its  own  grounA 
for  ingress  to  and  egress  from  its  depot  near  Missouri  City,  m  Qay 
county.  The  plaintiff  recovered  judgment  on  the  ground  that  it 
Wiis  the  duty  oi  the  defendant's  servants  to  ring  the  bell  or  sound 
tho  whistle  of  the  engine  before  reaching  this  crossing,  and  that 
they  failed  to  do  so.  It  has  been  recenUy  decided  by  this  court 
that  a  crossing  like  the  one  in  question  is  not  a  "  travelled  public 
roud  or  street,"  within  the  meaning  of  section  38  of  the  raihoad 
act,  which  requires  a  bell  to  be  rung  or  a  whistle  sounded  at  a 
distance  of  eighty  rods  from  such  road  or  street.  Bauer  v.  The 
Kansas  Pacific  Ry.  Co.,  69  Mo.,  219,    As  it  was  not  the  duty  of 
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the  defendant's  servants,  under  the  statute,  to  ring  a  bell  or  sound 
a  whistle  before  passing  the  crossing  in  question,  whether  it  was 
their  duty  to  do  either  under  the  circumstances  of  the  case,  or  in 
other  words,  whether  they  were  guilty  of  negligence  in  failing  to 
do  either  the  one  or  the  other,  was  a  question  of  fact  for  the  jury. 
The  court  declared,  as  a  matter  of  law,  that  such  failure  constituted 
negligence,  and  in  this  committed  error.  The  judgment  must  be 
reversed  and  the  cause  remanded.    All  concur. 

See  note  p.  226. 


V, 

The  Hannibal  &  St.  Joseph  Railroad  Company,  Appellant. 

(71  Mi89auri  lUporU,  476.    April  Term,  1880.) 

If  the  plaintifi  in  an  action  for  personal  injuries  grounded  on  defendant's 
negligence,  has  himself  been  guilty  of  negligence  contributing  to  the 
injuries  complained  of,  he  cannot  recover,  though  the  defendant  be  like- 
wise guilty,  unless  the  defendant,  at  the  time  he  committed  his  negli- 
gent act,  was  aware  of  the  danger  to  which  the  plaintiff  was  exposed. 

While  failure  to  ring  the  bell  or  sound  the  whistle,  as  the  train  approaches 
a  street  crossing,  constitutes  negligence  per  se  on  the  part  of  the  railroad 
company,  it  does  not  necessarily  entitle  the  plaintiff  to  a  verdict  against 
the  company  in  a  case  where  he  was  himself  guilty  of  negligence. 

The  duty  of  ringing  or  whistling  at  a  street-crossing  ceases  as  soon  as  the 
locomotive  has  passed  the  crossing.     (R.  S.,  §  806.) 

It  cannot  be  declared,  as  a  matter  of  law.  that  a  footman  is  bound,  before 
crossing  a  railway  track,  to  stop,  in  order  to  look  and  listen  for  trains. 
That  rule  is  applicable  only  to  persons  travelling  in  wagons  or  other 
vehicles  which  make  a  noise  that  would  neressarily  interfere  with  their 
hearing. 

Every  person  about  to  go  upon  a  railway  track  is  bound  first  to  use  his  senses 
of  sight  and  hearing  to  ascertain  whether  a  train  is  approaching. 

The  rights  of  the  pubUc  are  not  subordinate  to  those  of  the  railroad  com- 
pany at  the  crossing  of  a  public  street;  but  where  the  track  runs  along 
the  street,  the  rights  of  the  public  are  subordinate,  and  persons  walk- 
ing on  the  track  must  keep  out  of  the  way  of  trains. 

Instructions  which  group  together  facts  which  there  is  evidence  to  prove, 
and  tell  the  jury  the  legal  effect  of  those  facts,  if  they  find  them  to  ex- 
ist, are  to  be  given  in  preference  to  such  as  deal  in  generalities. 
Plaintiff,  a  man  of  mature  years,  in  his  right  mind,  with  his  eyesight  unim- 
paired, but  deaf,  without  looking  to  see  if  a  train  was  coming,  went 
upon  a  railroad  track  and  started  down  the  track,  when  he  was  almost 
instantly  struck  and  injured  by  a  train  approaching  from  behind.  A 
short  distance  before  reaching  the  track  he  passed  a  point  where  the 
train  was  in  full  view;  and  a  sidewalk  for  the  use  of  pedestrians  ran 
alongside  the  track. 
Edd^  a  case  of  negligence  precluding  recovery  against  the  railroad  company 
for  the  injuries  sustained. 

Geo.  W.  Easley,  for  appellant. 
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David  Wagner  and  Hatch  &  Hatch,  for  respondent. 

Henby,  J. — This  is  a  suit  by  plaintiff  to  recover  damages  for  an 
injury  received  by  him  while  walking  on  the  defendant's  railroad 
track,  in  the  city  of  Hannibal,  where  the  railroad  runs  over  a  street 
of  said  city,  occasioned,  as  the  plaintiff  alleged,  by  the  n^lect  of 
the  employees  of  defendant  to  blow  the  whistle  or  ring  tlie  bell, 
as  required  by  the  statute.  He  obtained  a  judgment  for  $40<'>0, 
from  which  the  company  has  appealed.  The  defence  set  up  in  tLe 
answer  was  negligence  of  the  plaintiff,  which  occasioned  the  injury, 
and  a  denial  of  the  negligence  imputed  to  defendant.  The  evidence 
for  plaintiff  was  substantially  as  follows : 

Plaintiff  testified  that  he  was  about  fifty-four  years  of  age  when 
the  accident  occurred,  24th  day  of  January,  1875 ;  that  he  got  up 
early  that  morning  to  go  to  a  mill  for  bran.  There  was  lumber 
piled  up  between  his  residence  and  the  railroad ;  saw  no  train ;  did 
not  looK  around  or  back.  The  first  thing  he  knew  was  when  he 
ffot  on  the  track  the  cow-catcher  struck  him,  and  he  was  knocked 
down  and  dragged  some  distance  by  the  train.  If  the  whistle  waa 
sounded  or  the  bell  rung,  he  did  not  hear  it.  Had  been  living  in 
Hannibal  six  years,  and  been  on  the  railroad  more  or  less  every 
day ;  was  in  the  habit  of  going  over  this  crossing  every  dav  and 
walking  on  the  track.  Hearing  worse  since  the  accident.  Lp  to 
that  time  could  hear  the  signals  of  the  train.  Could  hear  it  now 
at  his  house.  Could  go  to  the  same  place  and  turn  liis  back  and 
hear  the  signals.  Did  not  attempt  to  cross  over  the  track.  Wanted 
to  go  the  quickest  way  to  the  mill.  It  was  a  better  walk  up  Col- 
lier Street.  Could  give  no  reason  why  he  did  not  cross  the  road 
and  walk  on  north  side  of  the  street.  Got  right  between  the  rail?; 
walked  up  to  the  road  from  his  residence,  and  turned  up  the  railroad 
track.  Looked  across  for  the  train  when  he  came  out  of  his  door; 
did  not  stop  and  look  after  he  crossed  the  bridge  over  the  creek,  to 
see  if  a  tram  was  coming.  His  hearing  was  as  good  then  as  now. 
It  was  light  enough  to  see  a  train,  but  couldn't  see  it  from  his  houee 
on  account  of  piles  of  lumber  on  both  sides  of  the  track.  Was 
struck  by  the  locomotive  twenty  or  twenty-one  feet  west  of  the 
crossing.  Did  not  hear  the  train  until  he  felt  the  cow-catdier. 
Felt  no  jar  on  the  track.  Didn't  look  down  the  track  to  sec  if  a 
train  was  coming.  Couldn't  tell  why.  His  eyesiffht  and  sense  of 
feeling  were  good.  Couldn't  tell  the  speed  of  the  train.  Had 
been  deaf  for  twenty-five  years. 

Dr.  Thorndyke,  the  physician  who  amputated  his  arm,  testified 
to  the  extent  of  his  injury  and  the  necessity  for  amputation ;  that 
the  injury  to  the  arm  would  not  affect  the  nearing;  did  not  know 
that  plaintiff's  hearing  was  better  before  the  accident  than  since. 

Wedgewood,  for  plaintiff,  testified :  The  train,  that  morning, 
was  going  west.  Witness,  then  an  employee  of  defendant,  sig- 
nalled it  to  go  on.    This  signal  he  gave  about  three  minutes  before 
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he  heard  plaintifPs  cry  of  distress.  Saw  plaintiff  that  morning 
coining  across  the  bridge  over  Bear  creek,  before  the  accident. 
The  train  was  then  between  the  bridge  and  Hibbert's  mill.  Did 
not  consider  he  was  in  any  danger.  Tliere  was  no  obstruction  to 
plaintiffs  view  between  tlie  place  where  witness  saw  him,  on  the 
hridge,  and  the  train.  It  was  in  fair  view.  He  could  have  seen 
it,  and  was  in  plain  and  distinct  hearing  of  it.  He  was  forty  or 
tiftv  feet  from  the  train  when  he  was  crossing  the  bridge,  and 
aUout  forty  feet  from  the  main  track  of  the  Hannibal  &  St.  Joseph 
liiiilroad,  walking  at  what  witness  called  a  common  jog.  He  further 
testified  that  plaintiff  was  deaf,  and  one  had  to  talk  to  him  very 
load  to  be  heard  by  him. 

The  testimony  offered  by  plaintiff  as  to  speed  of  train  was  con- 
flicting, one  witness  fixing  it  at  about  fifteen  miles,  another  at 
about  six  miles  an  hour.  The  defendant's  evidence  tended  to 
show  the  speed  of  the  train  to  have  been  from  six  to  eight  miles  an 
hour.  The  testimony  for  plaintiff  was  to  the  effect  that  neither 
the  bell  on  the  locomotive  was  rung  nor  the  whistle  sounded ;  while 
the  engineer  and  fireman  on  the  tram  testified  that  the  bell  was  con- 
tinuously rung  from  a  point  eighty  rods  east  of  the  crossing  to  the 
crossing,  and  that  the  whistle  was  blown  at  intervals.  They  were 
corroborated  by  a  stranger  who  was  at  the  depot  waiting  for  a  pas- 
eeiger  car. 

For  plaintiff,  the  court  gave  the  following  instructions : 

1.  It  was  the  duty  of  the  defendant's  servants  and  agents,  in  the 
management  of  its  locomotive  and  train  under  their  charge,  to  ex- 
ercise reasonable  care  and  precaution  to  prevent  injury  to  the 
f)erson  of  plaintiff,  and  the  failure  on  their  part  to  exercise  such 
reasonable  care  and  precaution  would  be  such  negligence  as  to  make 
defendant  liable  for  any  injury  resulting  from  sucli  negligence. 

2.  In  passing  upon  the  question  afi  to  whether  the  servants  and 
agents  of  the  defendant  were  or  were  not  guilty  of  negligence  in 
the  management  of  its  locomotive  and  train,  the  jury  should  take 
into  consideration  all  the  facts  and  circumstances  as  proved  by  the 
evidence  to  have  existed  at  the  time  when  and  the  place  where  the 
injury  occurred ;  and  the  jury  should  give  to  each  fact  and  circum- 
stance, and  to  the  testimony  of  each  witness,  such  weight  only  as 
the  jury  may  deem  such  fact,  circumstance  or  testimony  entitled 
to,  in  connection  with  all  the  evidence  in  the  cause. 

3.  Even  if  the  jury  should  believe,  from  the  evidence,  that  the 
plaintiff  was  guilty  of  negligence  or  carelessness  which  contributed 
to  the  injury,  yet  if  they  further  believe,  from  the  evidence,  that 
the  agents  or  servants  oi  defendant,  managing  the  locomotive  or 
machinery  of  the  defendant  with  which  tne  mjury  was  inflicted, 
Diight  have  avoided  the  said  injury  by  the  use  ot  ordinary  care  and 
caution,  the  jury  will  find  for  plaintiff. 

4.  It  was  the  duty  of  the  defendant  to  commence  ringing  the 
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bell  or  blowing  the  whistle  at  a  distance  of  eighty  rods  from  the 
crossing  of  Main  Street,  and  keep  ringing  the  bell  or  sounding  the 
whistle  until  the  locomotive  and  train  had  crossed  said  Main  Street; 
and  if  it  appears,  from  the  evidence,  that  at  the  time  of  the  accident 
no  bell  was  rung  or  whistle  blown,  the  jury  may  infer  neghgence  or 
carelessness  in  the  agent  or  employees  of  the  defendant,  in  the  mn- 
ning  and  managing  of  the  train,  and  their  verdict  should  be  ren- 
dered accordingly. 

5.  If  the  iury  find  for  the  plaintiff,  thev  will,  in  estimating  the 
amount  of  aamages,  take  into  consideration  the  age  and  sitoation 
of  the  plaintiff,  his  bodily  suffering  and  mental  anguish  resulting 
from  the  injury  received,  and  the  loss  sustained  by  t£e  want  of  the 
limb  injured  and  destroyed,  and  the  extent  to  which  he  is  disabled 
from  making  a  support  for  himself  by  reason  of  the  injury  re- 
ceived. 

6.  The  jury  are  the  sole  judges  of  the  credibility  of  the  int- 
nesses  who  have  testified  in  the  cause,  and  if  they  believe  from  the 
evidence  that  any  witness  has  wilfully  sworn  falsely  in  regard  to 
any  material  fact  at  issue  in  the  cause,  they  are  at  liberty  to  disre- 
gard the  entire  testimony  of  such  witness. 

Of  its  own  niotipn  the  court  gave  the  following : 

1.  Unless  the  jury  find,  from  the  evidence  in  the  cause,  that  the 
servants  and  agents  of  the  defendant  were  careless  or  negligent  in 
the  management  of  the  train,  and  unless  the  jury  further  find  that 
the  injury  was  caused  by  such  carelessness  or  negligence,  the  ver- 
dict should  be  for  defenaant. 

2.  If  the  jury  find,  from  the  evidence,  that  the  plaintiff  neg- 
lected to  use  a  reasonable  degree  of  care  and  caution,  under  aU  the 
circumstances,  to  avoid  the  injury,  and  that  such  negligence  on  his 
part  contributed  to  produce  the  injury,  they  should  find  for  the 
defendant,  unless  they  further  find  that  defendant's  servants  and 
employees  could,  under  all  the  circumstances,  by  the  exercise  of 
reasonable  care  and  caution  on  their  part,  in  the  management  of  the 
train,  have  prevented  the  injuiy. 

3.  The  question  as  to  whether  the  employees  of  defendant,  or  the 
plaintiff,  did,  nnder  the  circumstances,  use  a  reasonable  degree  of 
care  and  caution  to  avoid  the  injury,  is  a  question  of  fact  to  be 
passed  upon  by  the  jury,  and,  in  passing  upon  it,  they  should  con- 
sider all  the  facts  and  circumstances  proved  in  evidence. 

The  following,  asked  by  the  defendant,  were  refused : 

1.  It  was  the  duty  of  the  plaintiff,  when  he  arrived  at  the  track 
of  defendant's  railroad,  at  the  crossing  described  in  the  petition,  to 
stop  and  look  and  listen  and  ascertain  whether  any  train  was  ap- 
proaching, before  he  stepped  upon  said  track. 

2.  If  the  jury  believe,  from  the  evidence,  that  plaintiff's  hearing 
was  impaired  at  the  time  of  the  injury  in  question,  then  it  was  im- 
proper for  him  to  pass  upon  the  track  of  the  defendant's  raUroad, 
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at  the  point  described  in  the  petition,  without  first  stopping  at  said 
track  and  ascertaining  whether  any  train  was  approaching;  and  if 
tliej  further  believe,  from  the  evidence,  that  the  plaintifE,  after 
stepping  upon  said  track,  turned  and  was  walking  westerly  thereon, 
then  they  will  find  for  the  defendant,  notwithstanding  they  may 
further  believe,  from  the  evidence,  that  the  bell  was  not  ringing  at 
the  time  the  plaintiff  was  struck ;  and  notwithstanding  they  may 
further  believe,  from  the  evidence,  that  the  fireman  of  said  train 
saw  the  plaintiff  approaching  the  crossing  described  in  the  petition, 
from  seventy-five  to  one  hundred  feet  from  the  track,  on  the  fire- 
man's side  of  the  engine,  and  said  engine  was  from  one  to  two 
hundred  feet  east  of  said  crossing  at  the  time  said  fireman  saw  the 
plaintiff  approaching  said  crossing ;  and  notwithstanding  they  may 
farther  believe,  from  the  evidence,  that  said  train  was  running  at  a 
speed  not  exceeding  fifteen  miles  per  hour. 

3.  If  the  jury  believe,  from  the  evidence,  that  plaintiff  resided 
in  the  city  of  Hannib^,  on  Main  Street,  within  three  hundred 
yards  of  the  Hannibal  and  St.  Joseph  Railroad  where  it  crosses  said 
street,  and  that  he  was  in  the  daily  habit  of  travelling  said  street 
and  crossing  said  railroad  track  for  several  years ;  that  engines  and 
trains  were  frequently  passing  during  the  day ;  that  he  was  hard  of 
hearing,  and  that  there  was  no  obstruction,  for  some  distance  be- 
fore he  reached  the  road,  to  prevent  him  from  seeing  the  train 
approaching  on  the  Hannibal  &  St.  Joseph  Railroad,  if  he  had 
looked  in  that  direction ;  and  that  he  walked  up  to  the  road  and 
got  in  the  way  of  the  train  without  looking  to  see  if  the  train  was 
approaching,  then  the  injury  was  occasioned  bv  his  own  fault  and 
negligence,  and  the  jury  should  find  a  verdict  for  defendant,  unless 
they  believe  that  the  employees  in  charge  of  the  train  saw  him  and 
neglected  to  stop  the  train  before  it  struck  him,  or  to  make  diligent 
effort  to  stop  it. 

4.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff,  when 
he  approached  the  crossing  described  in  the  petition,  neglected  to 
stop  and  look  and  listen  for  an  approaching  train  before  passing  on 
the  track  of  defendant's  railroad,  they  will  find  for  the  defendant, 
notwithstanding  they  may  further  believe,  from  the  evidence,  that 
the  employees  m  charge  of  the  train  in  question  neglected  to  sound 
the  whistle  for  said  crossing,  and  also  neglected  to  ring  the  bell  as 
said  train  approached  said  crossing  and  to  keep  ringing  it  until 
said  train  had  passed  said  crossing ;  and  notwithstanding  they  may 
further  believe  that  plaintiff  was  injured  as  alleged  in  ms  petition, 
provided  the  jury  shall  further  believe,  from  the  evidence,  that 
the  employees  in  charge  of  Said  train  did  not  know  that  the  plain- 
tiff was  hard  of  hearing,  and  did  not  know  that  the  plaintiff  was 
on  the  track  at  the  time  he  got  injured. 

5.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  was 
deaf  or  that  his  hearing  was  impaired,  then  it  was  his  duty  before 
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parsing  on  the  track  of  the  defendant's  railroad,  at  the  point 
described  in  the  plaintiffs  petition,  to  stop  at  said  track  and  look 
both  up  and  down  said  tract  so  as  to  ascertain  whether  any  train 
was  approaching ;  and  if  the  jury  believe,  from  the  evidence,  that 
tlie  plaintiff  neglected  to  take  this  precaution  before  stepping  upon 
said  track,  and  after  stepping  upon  said  track  he  turned  and  was 
going  westerly  on  said  track  with  his  back  to  the  train  described  in 
said  petition,  they  will  find  for  the  defendant,  unless  tliey  shall 
further  believe,  from  the  evidence,  that  the  engineer  in  charge  of 
tlie  engine  attached  to  said  train  knew  that  the  plaintiff  was  deaf 
or  his  hearing  impaired,  and  could  have  prevented  striking  him, 
after  discovering  that  he  was  upon  said  track  as  aforesaid. 

The  questions  presented  for  determination  by  this  record  have 
been  so  often  passed  upon,  that  we  can  but  express  surprise  at  the 
utter  disregard  by  trial  courts  of  the  law,  as  announced  by  this 
court  in  repeated  adjudications. 

Instruction  No.  3  given  for  the  plaintiff  is  in  direct  conflict  with 
what  has  been  expressly  declared  to  be  the  law  in  the  following 
cases :  Karie  v.  Tlie  K.  C,  St.  Jo.  &  C.  B.  E.  K.,  55  Mo.,  476 ; 
Isabell  V.  H.  &  St.  Jo.  E.  E.  Co.,  60  Mo.,  475 ;  Harian  v.  St.  L., 
K.  C.  &  N.  E.  E.  Co.,  64  Mo.,  480 ;  Same  v.  Same,  65  Mo.,  22 ; 
Nelson  v.  A.  &  P.  E.  E.  Co.,  68  Mo.,  593 ;  Cagney  v.  E.  E.  Co., 
69  Mo.,  416.  In  Isabell  v.  The  E.  E.  Co.,  supra,  the  court  observed 
(Wagner,  J.^ :  "  In  order  to  make  a  defendant  liable  for  an  injury 
when  the  plaintiff  has  also  been  negligent,  or  in  fault,  it  shoula 
appear  that  the  proximate  cause  of  the  injury  was  the  omission  of 
the  defendant,  after  becoming  aware  of  the  danger  to  which  the 
plaintiff  was  exposed^  to  use  a  proper  degree  of  care  to  avoid  injur- 
ing him."  We  have  italicised  that  portion  of  the  paragraph  which 
the  instruction  under  consideration  ignores.  Where  negligence  of 
the  defendant  and  injury  to  the  plaintiff  are  instantaneous  and 
simultaneous,  there  is  no  propriety  in  giving  the  instruction  with 
such  a  qualification,  but  when  there  is  ne^igence  on  both  sides, 
and  sufficient  time  elapses  between  the  negligence  of  defendant 
and  that  of  plaintiff,  which  has  exposed  the  latter  to  danger,  for 
defendant  to  discover  the  danger  to  which  plaintiff  is  exposed,  and 
avoid  injuring  him,  and  there  is  evidence  on  that  point,  the  quali- 
fication of  the  instruction  above  indicated  should  be  made. 

The  fourth  instruction  for  plaintiff  as  to  the  implication  of  negli- 
gence from  a  failure  to  ring  the  bell  and  blow  the  whistle  may  be 
substantially  correct,  or  rather  what  the  court  probably  intended  to 
declare  as  the  law,  is  not  doubted,  but  the  instruction  is  so  framed 
that  it  would  likely  mislead  a  jury.  It  is  adroitly  drafted,  and  is 
creditable  to  the  ingenuity  of  the  counsel  who  prepared  it.  An 
instruction  to  the  effect  that  a  failure  of  defendant  to  ring  the 
bell  or  blow  the  whistle  is  negligence  per  se,  was  approved  in  Karle 
V.  E.  E.  Co.,  55  Mo.,  482,  but  the  fourth  instruction  for  plaintiff 
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does  not  stop  there,  but  concludes,  *'  and  their  verdict  should  be 
rendered  accordingly."  In  other  words,  if  the  company  failed  to 
comply  with  the  reauirements  of  the  statute  as  to  ringing  the  bell 
and  blowing  the  wnistle,  the  verdict  should  be  for  plaintiff,  not 
that  tlie  jury  should  find  from  this  fact  negligence  only,  for  the 
instruction  had  already  told  the  jury  to  infer  negligence  from  the 
failure  to  comply  with  this  law ;  but  that  their  verdict  should  be 
controlled  by  that  fact.  The  instruction  admits  of  that  construc- 
tion, and  should  not  have  been  given  in  that  form.  In  Karle  v.  R. 
R.  Co.,  supra,  the  court  observed :  "  It  does  not  follow,  however, 
nor  was  the  jury  so  instructed,  that  these  violations  of  law,  or  any 
one  of  them,  made  defendant  liable ;  for  in  this,  as  in  the  other 
instructions,  the  qualification  announced  in  the  first  and  principal 
instruction  on  negligence,  that  this  negligence  caused  the  injury, 
was  necessarily  implied." 

Another  palpable  error  in  this  fourth  instruction  is  the  propo- 
sition that  it  was  the  duty  of  the  defendant  to  ring  the  bell  or 
sound  the  whistle  until  the  locomotive  and  train  had  passed  the 
crossing.  Plaintiff  and  defendant's  train  were  going  west,  and 
plaintiff  was  struck  by  the  engine  west  of  the  crossing.  The  statute 
requires  that  the  bell  shall  be  rung  continuously  or  the  whistle 
blown  at  intervals  until  the  engine  shall  have  crossed  the  street  or 
road.  (R.  S.,  §  806.)  The  instruction  declares  that  negligence 
may  be  inferred  from  the  fact  that  the  bell  was  not  ringing,  or  the 
whistle  blowing  at  the  time  of  the  accident.  The  accident  occurred 
after  the  engine  crossed  the  street,  and  the  instruction  imposed  a 
dulhr  upon  defendant  not  prescribed  by  the  statute. 

The  first  instruction  for  defendant,  refused  by  the  court,  asserts 
a  proposition  not  applicable  to  the  case  at  bar.  Tliat  it  is  the 
duty  of  a  citizen  approaching  a  railroad  track,  to  look  and  listen 
for  an  approaching  train  before  venturing  upon  it,  is,  we  think 
well  settlea ;  but  in  those  cases  in  which  it  has  been  held  as  a  mat- 
ter of  law,  that  the  traveller  should  stop  and  listen  and  look,  the 
parties  were  travelling  in  wagons  or  other  vehicles  which  made  a 
noise,  that  would  necessarily  interfere  with  their  hearing  approch- 
ing  trains.  A  footman,  without  stopping,  might  as  readily  see  or 
hear  an  approaching  train  by  turning  nis  head  in  either  of  the 
directions  from  which  one  might  approach,  as  by  coming  to  a  full 
stop,  and  the  proposition  asserted  in  the  instruction,  which  is  the 
law  in  a  proper  case,  was  inapplicable  to  the  one  at  bar. 

But  it  IS  urged  that  it  is  not  the  duty  of  a  citizen,  approaching 
a  railroad  track,  to  look,  or  listen  for  an  approaching  train,  but 
that  he  may  rely  upon  the  signals  the  companv  is  required  to  give, 
and  if  not  given,  may  venture  upon  the  tracK  without  incurring 
the  imputation  of  negligence.  Kennayde  v,  Pac.  K.  R.  Co.,  45 
Ho.,  255,  is  cited  and  rened  upon  as  sustaining  that  doctrine.  The 
observations  of  the  court,  Wagner,  J.,  in  that  case,  on  this  sub- 
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ject,  were  as  follows :  "  The  citizen,  who,  on  a  public  higli^, 
approaches  a  railway  track,  and  can  neither  eee  nor  hear  any  indi- 
cations of  a  moving  train,  is  not  chargeable  with  negligence  for 
assuming  that  there  is  no  car  sufficiently  near  to  make  the  crosfiing 
dangerous."  The  expression  "  can  neither  see  nor  hear,"  implies 
an  inability  to  see  or  hear  on  account  of  the  topography  of  the 
country,  obstructions  or  other  hindrances,  and  if  the  sitoation  and 
surroundings  be  such  that  the  traveller  could  not,  even  with  proper 
endeavor,  see  or  hear  an  approaching  train,  he  may  rely  upon  the 
required  signals,  venture  upon  the  track,  and  not  be  chargeahle 
with  negligence.  This  we  take  to  be  the  clear  signification  of  the 
language  of  the  court,  but  if  its  meaning  be  as  counsel  now  contend, 
we  do  not  hesitate  to  say  that  it  has  not  the  sanction  of  an  elemen- 
tary writer  of  any  note,  or  a  well  considered  adjudication  of  any 
appellate  court  in  the  United  States. 

The  identical  language  of  the  court  in  that  case,  occurs  in  the 
opinion  of  the  court  in  the  case  of  Ernst  v,  Hudson  Kiver  R  R. 
Co.,  35  N.  Y.,  27,  in  which  the  facts  fully  justify  the  constmction 
we  have  placed  upon  it.  There  is  scarcely  a  pomt  of  resemblance 
between  that  and  the  case  at  bar.  There  the  injured  party  coold 
neither  see  nor  hear  an  approaching  train.  It  is  distiiictly  stated  by 
the  cou*rt,  as  one  of  the  facts,  that,  "  instead  of  Lis  (j)laintiff)  having, 
from  the  hotel  down,  except  opposite  the  station  house,  an  open 
view  of  the  northern  track  for  a  hundred  rods,  there  was  but  one 
place  in  the  whole  distance  where,  even  if  he  had  been  standing 
up  and  expecting  a  train,  he  could  have  seen  it  as  far  north  as  the 
ice-house,  which  was  within  five  hundred  and  ninety-four  feet  of 
the  crossing."  But  another  controlling  fact  in  that  case  was,  that 
the  station  at  which  the  accident  occurred  was  a  flag  station,  "and 
it  had  long  been  the  uniform  practice  of  the  company,  known  to 
and  relied  on  by  those  who  travelled  the  road,  to  give  warning 
when  a  train  was  sufficiently  near  to  make  the  crossing  dangerons, 
by  having  a  flagman  in  the  middle  of  the  track  holding  up  a  white 
flag  if  the  train  was  to  stop,  and  a  red  flag  if  it  was  to  pass  widiont 
stopping."  On  that  occasion  these  precautions  were  omitted  by 
the  company.  We  notice  this  case  thus  particularly,  because  ureed 
upon  our  attention  by  counsel  for  respondent  "  as  the  ablest,  fulh'st 
and  most  satisfactory  discussion  of  the  question  here  presented,  to 
be  found  in  the  books."  There  is  not  the  slightest  analogy  l)etwe<'n 
that  and  this  case,  and  nothing  in  the  opinion  there  delivered  con- 
flicts with  what  this  court  has  held  to  be  the  duty  of  a  traveller 
approaching  a  railroad  track. 

The  doctrine  contended  for  is  that,  although  a  traveller  conlu 
have  seen  if  he  had  looked,  or  heard  if  he  nad  listened,  for  an 
approaching  train,  yet,  without  looking  or  listening,  lie  may  p» 
upon  the  track  and  not  be  chargeable  with  contributory  negligen(^ 
if  run  against  and  injured  by  a  train  of  cars  passing  over  the  road; 
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that  he  may  shut  Ins  eyes  and  close  his  ears,  and  walk,  ride  or 
drive  across  or  along  a  railroad  track,  and  if  the  company  fails  to 
blow  its  whistle  or  ring  its  bell,  as  required  by  law,  his  negligence 
is  canceled  by  that  oi  the  company,  and  ceases  to  be  a  proxnnate 
cause  of  the  injury,  of  which  the  negligence  of  the  company  is 
then  to  be  regarded  as  the  sole  proximate  cause. 

Here  the  plaintiflf  had  lived  for  six  years  within  a  few  blocks  of 
where  he  was  injured ;  was  on  and  over  the  railroad  every  day ; 
knew  that  the  passage  of  a  train  over  the  road,  at  any  hour,  was 
not  an  improbability ;  could  have  seen  the  train  from  the  bridge 
over  Bear  creek,  and  if  he  had  not  been  deaf,  could  have  heard  it ; 
could  have  seen  it  when  he  walked  upon  the  track,  if  he  had  looked 
in  the  direction  from  which  it  was  approaching ;  was  in  his  right 
mind ;  his  visual  organs  were  unimpaired,  but  he  did  not  look  in 
that  direction,  and  there  were  but  two  directions  in  which  he  had 
to  look  to  see  an  approaching  train  which  could  have  injured  him. 
He  did  not  look  or  listen,  but  recklessly  pursued  his  course  upon 
the  track  of  the  railroad,  between  its  rails,  when  there  was  ample 
space  north  of  the  track  where  he  could  have  walked  in  safety ; 
and  yet  it  is  urged  that  he  was  guilty  of  no  negligence,  but  acted 
just  as  a  prudent  man  would  have  acted  under  the  circumstances. 
If,  in  sucn  a  case,  a  recovery  can  be  had  against  a  railroad  company, 
the  law  might  be  declarea  in  a  very  few  words,  that  if  any  man 
crosses  or  walks  along  a  railroad  track,  and  gets  injured,  he,  or  if 
he  be  killed,  his  representatives,  may  sue  the  company  and  recover 
damages ;  and  all  the  difficulties  and  nice  distinctions  as  to  proxi- 
mate and  remote  causes,  and  contributory  and  non-contributory 
negligence,  which  have  so  embarrassed  the  courts,  would  immedi- 
ately vanish. 

Ihat  the  rights  of  the  people  in  their  own  highways  are  not  sub- 
ordinate to  those  of  the  railway  company  may  be  conceded,  as  to 
that  part  of  the  highway  which  crosses  the  railroad,  and  that  part 
not  occupied  by  the  railroad  track,  but  as  to  so  much  of  the  high- 
way as  has  been  granted  to  the  company  for  the  track,  the  rigiits 
of  the  citizen  are  subordinate  to  those  of  the  company,  for  if  the 
rights  were  equal,  the  citizen  would  be  under  no  obligation  to  get 
out  of  the  way  of  a  passing  train,  but  the  latter  would  have  to 
stop  in  order  that  the  former  might  quietly  pursue  his  stroll.  It 
would  be  utterly  inconsistent  with  the  duties  and  obligations  of  a 
railroad  to  shippers  and  travellers  to  hold  that  they  have  no  more 
rights  on  their  track  than  any  citizen,  and  must  regulate  the  speed 
and  running  of  their  trains  to  suit  the  convenience  of  pedestrians, 
who  for  pleasure,  or  otherwise,  stroll  along  their  tracks.  In  addi- 
tion to  the  cases  and  text  books  cited  in  Fletcher  v.  The  R.  R.  Co., 
64  Mo.,  484,  in  support  of  the  doctrine  announced  herein,  we 
might  present  an  overwhelming  array  of  authorities,  but  content 
ourselves  with  a  few  additional  citations. 
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In  the  R.  E.  Co.  v,  Houston,  95,  U.  S.,  697,  in  an  able  opinion 
by  Justice  Field,  the  doctrine  is  very  clearly  stated  as  follows : 
"  The  failure  of  the  engineer  to  sound  the  whistle  or  ring  the  bell, 
if  such  were  the  fact,  did  not  relieve  the  deceased  from  the  ne<»es- 
sity  of  taking  ordinary  precautions  for  her  safety.  Negligence  of 
the  company's  employees  in  these  particulars  was  no  excuse  for 
negligence  on  her  part.  She  was  bound  to  listen  and  to  look 
before  attempting  to  cross  the  railroad  track,  in  order  to  avoid  an 
approaching  train,  and  not  to  walk  carelessly  into  a  place  of  possi- 
ble danger.  Had  she  used  her  senses,  she  could  not  have  failed 
both  to  hear  and  to  see  the  train  which  was  coming.  If  she  omit- 
ted to  use  them,  and  walked  thoughtlessly  upon  the  track,  she  was 
guilty  of  culpable  negligence,  and  so  far  contributed  to  her  injuries 
as  to  deprive  her  of  any  right  to  complain  of  others."  The  oaf* 
of  the  Continental  Improvement  Co.  v.  Stead,  95  U.  S.,  161,  deci- 
ded by  the  same  court  and  the  same  term,  October,  1877,  is  cited 
by  respondent's  counsel  as  in  conflict  with  R.  R.  Co.  z\  Houston 
We  do  not,  and  certainly  the  Supreme  Court  of  the  United  States 
did  not  think  so.  All  the  judges  concurred  in  botli  cases  except 
Justice  Harlan,  who  did  not  sit  in  the  latter  case.  But,  if  the  two 
are  irreconcilable,  we  ai*e  satisfied  that  the  latter  is  sustained  by 
reason  and  authority. 

The  same  doctrine  is  maintained  in  The  L.  S.  &  M.  S,  R.  R.  Co. 
V.  Hart,  87  111.,  529,  in  which  Fletcher  v.  The  R.  R.  Co.,  64  Mo., 
484,  and  Harlan  v.  The  R.  R.  Co.,  64  Mo.,  480,  are  cited  and 
approved ;  and  the  following  language  of  Judge  Sheldon,  who 
delivered  the  opinion  of  the  court,  is  very  pertinent  here :  "  This 
court  has  time  and  again  decided  that  it  was  the  duty  of  every  per- 
son about  to  cross  a  railroad  track  to  approach  cautiously,  and 
endeavor  to  ascertain  if  there  is  present  danger  in  crossing,  as  all 
persons  are  bound  to  know  that  such  an  undertaking  is  dangerous, 
and  that  they  must  take  all  proper  precaution  to  avoid  accident  in 
so  doing,  otherwise  they  could  not  recover  for  injury  thereby 
receivea.  With  increased  force  does  the  rule  apply,  and  a  higher 
degree  of  vigilance  is  required  when,  as  in  the  present  case,  a  prty 
is  not  lawfully  upon  the  track  at  a  crossing  or  upon  a  public  high- 
way, but  is  walking  along  laterally  upon  the  track,  as  a  way  of 
convenience,  where  it  is  exclusively  the  private  right  of  way  of 
the  railroad  company." 

The  third  instruction  asked  by  defendant  grouped  together  facts 
which  the  evidence  on  both  sides  tended  to  prove,  and  asked  the 
court  to  declare  that  those  facts,  if  found,  constituted  such  negli- 
gence on  plaintiff's  part  as  precluded  him  from  recovering.  It  is 
for  the  jury  to  find  the  facts,  but  it  is  the  province  and  duty  of  tie 
court  to  declare  whether  or  not  facts  which  there  is  evidence 
tending  to  prove  constitute  negligence.  Instructions  of  that  char- 
acter are  far  more  satisfactory  guides  to  the  jury  than  those  which 


CHICAGO   &  NORTHWESTERN   RY.  CO.    V.   DIMICK.        201 

deal  in  vagne  generalities,  such  as  those  given  by  the  court  of  its 
own  motion.  An  instruction  telling  the  jury  that  one  approaching 
a  railroad  track  is  required  to  use  a  reasonable  degree  of  care  and 
caution,  or  the  care  and  caution  which  a  reasonablv  prudent  man 
would  exercise  under  such  circumstances  to  avoid  danger,  leaves 
them  at  sea,  each  one  to  determine  for  himself  what  such  care  and 
caution  is,  while  the  court,  in  every  instance  in  which  such  an 
instruction  is  given,  has  in  its  mind  the  use  of  the  senses  of  hear- 
ing and  sight  and  feeling,  as  the  care  and  caution  which  prudent 
men  would  exercise  in  such  a  case.  It  is  by  the  use  of  these  senses 
that  prudent  men  ascertain  whether  they  are  in  danger  from  an 
approaching  train,  and  it  is  the  duty  of  the  court  so  to  declare,  and 
nof  leave  each  member  of  the  jury  to  determine  for  himself  what 
is  reasonable  care  and  caution. 

At  the  close  of  plaintiffs  case,  the  defendant  asked  and  the  court 
refused  an  instruction  in  the  nature  of  a  demurrer  to  the  evidence, 
which  should  have  been  given.  His  own  testimony,  and  that  of 
his  witness,  Wedgewood,  showed  that  plaintiff  went  upon  the 
track,  without  having  endeavored  in  any  manner  whatever  to 
asceitain  whether  there  was  a  train  approaching,  and  that  he  had 
but  to  look  east,  or  Usten,  to  learn  that  a  train  was  then  near  and 
approaching  the  crossing,  going  west,  which  would  in  a  few  sec- 
onds pass  over  that  very  portion  of  the  railroad  track  that  he  was 
about  to  walk  upon  in  going  to  the  mill.  To  uphold  a  judgment 
in  such  a  case  would  be  to'  override  w-hat  this  court,  and  a  vast 
majority  of  the  courts  of  this  country,  have  repeatedly  held  to  be 
the  law.  The  judgment  is  reversed.  All  concur,  except  Norton, 
J.,  who  thinks  that  the  only  error  committed  was  in  giving  for 
plaintiff  his  third  and  fourth  instructions. 

See  note  p.  226. 


Chicago  and  Nobthwestekn  Railway  Co. 

V, 

Fayette  T.  Dimiok,  Adm'r. 

(HUruns  JSeports^  42,  March  28.  Rehearing  denied,  Sept.  14,  1880.) 

In  an  action  to  recover  damages  resulting  from  the  alleged  negligence  of  the 
defendant,  if  it  appears  that  the  plaintiff  was  himself  guilty  of  gross  neg- 
ligence in  respect  of  the  injury  complained  of,  he  cannot  recover. 

Or  if  the  plaintiff  has  been  guilty  of  negligence,  no  recovery  can  be  had 
unless  his  negligence  was  slight,  when  compared  with  that  of  defendant, 
which  was  ^oss. 

Where  both  parties  have  been  guilty  of  negligence,  a  mere  preponderance  in 
degree  will  not  render  the  defendant  liable.  So  it  was  held  an  instruc- 
tion did  not  lay  down  the  correct  rule,  which  declared  that  although 
the  plaintiff,  by  his  own  negligence,  may  have  in  some  degree  contribut- 
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ed  to  the  injury,  yet  if  the  negligence  of  the  defendant  was  of  a  higher 
degree,  or  so  much  greater  than  that  of  the  plaintiff  that  the  negligence 
of  the  latter  was  slight  in  comparison,  the  plaintiff  might  recover. 

Where  there  is  evidence  tending  to  show  the  plaintiff  was  g^lty  of  some 
negligence  contributing  to  the  result  complained  of,  so  that  the  question 
of  comparative  negligence  is  involved,  and  the  case  is  closely  contested 
upon  that  question,  every  instruction  given  in  the  case  which  profesees 
to  lay  down  the  grounds  upon  which  a  recovery  may  or  may  not  be  iud, 
should  state  the  rule  in  regard  to  the  question  of  care  or  caution  on  the 
part  of  the  plaintiff.  It  is  not  enough  that  the  instructions  given 
for  the  opposite  party  give  the  rule  of  law  on  the  subject  fuUy  and 
accurately. 

It  is  the  duty  of  a  person  approaching  a  railroad  crossing  upon  a  hi^wajto 
look  and  listen  for  a  train  on  the  railroad,  and  it  is  negligence  to  omi: 
that  duty.  • 

The  statute  provides  that  where  either  party  desires  to  move  for  a  new  trial 
the  motion  shall  be  made  before  the  entry  of  final  judgment,  or  during 
the  term  the  judgment  is  entered. 

On  the  trial  of  a  cause  the  jury  returned  a  general  verdict  in  favor  of  the 
plaintiff,  and  also  returned  several  special  findings  on  questions  of  fact 
The  court  set  aside  the  general  verdict,  and  rendered  judgment  od  the 
special  findings  for  the  defendant.  On  appeal  that  judgment  was  re- 
versed and  the  cause  remanded.  Upon  the  reinstating  of  the  cause  in 
the  court  below,  that  court,  on  motion,  rendered  judgment  on  the  gen- 
eral verdict,  in  favor  of  the  plaintiff,  and  thereupon,  the  defendant,  at 
the  same  term,  moved  for  a  new  trial :  Hddy  the  motion  for  a  new  trial 
was  made  at  the  same  term  of  the  entry  of  the  judgment  sought  to  be 
brought  in  review,  and  was  in  apt  time. 

Where  the  jury  returns  a  general  verdict  in  favor  of  the  plaintiff,  and  also 
special  findings  upon  questions  of  fact,  and  the  defendant  moves  for 
judgment  in  his  favor  on  the  special  findings,  which  is  denied,  and  judg- 
ment is  entered  on  the  general  verdict,  for  the  plaintiff,  the  defendant 
does  not  lose  his  right  to  move  for  a  new  trial  by  reason  of  having  moved 
for  judgment  in  his  favor  on  the  special  findings  notwithstanding  the 
general  verdict. 

Appeal  from  the  Circuit  Court  of  Eock  Island  County ; 

Mr.  B.  C.  Cook,  for  the  appellant. 

Messrs.  C.  J.  &  C.  C.  Johnson,  for  the  appellee. 

Cbaig,  J. — This  was  an  action  on  the  case,  brought  by  appellee, 
administrator  of  the  estate  of  Gilbert  H.  Dimick,  deceased,  against 
appellant,  to  recover  damages  for  the  death  of  the  deceased,  caused 
by  the  negligence  of  appellant's  servants. 

On  the  trial  the  jury  returned  a  verdict  in  favor  of  plaintiff  for 
$3500,  and  under  the  statute  then  in  force  several  special  findings 
on  questions  of  fact  were  also  returned.  The  court  set  aside  the 
general  verdict  and  rendered  judgment  in  favor  of  the  defendant, 
on  the  ground  that  the  special  findings  were  inconsistent  with  the 
general  verdict.  From  that  decision  the  plaintiff  prosecuted  an 
appeal  to  this  court,  where  the  judgment  of  the  circuit  court  was 
reversed  and  the  cause  remanded.  Dimick  v.  Chicago  &  Xorth- 
westem  R.  R.  C,  80  111.,  338. 

After  the  cause  was  remanded  and  placed  upon  the  docket  in  the 
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Circuit  court,  the  court,  on  motion,  rendered  judgment  in  favor  of 
the  plaintiff,  on  the  verdict  for  $3500.  The  defendant  then  en- 
tered ite  motion  for  a  new  trial,  which  was  overruled,  and  an  ap- 
peal taken. 

It  appears,  from  the  evidence  contained  in  the  record,  that  on 
the  evening  of  July  29,  1873,  between  6  and  7  o'clock,  Gilbert  H. 
Dimick,  wLile  attempting  to  cross  appellant's  road  with  his  team 
and  wagon,  a  short  distance  east  of  Morrison,  collided  with  a  freight 
train  going  east,  and  was  killed. 

The  deceased  owned  land  on  each  side  of  the  road  where  the  ac- 
cident occurred  ;  his  home  was  but  a  short  distance  away  ;  he  was 
familiar  with  the  crossing  and  the  running  of  trains  over  the 
road,  and  on  the  day  of  the  accident  he  had  been  hauling  grain  on 
a  hay  rack  across  the  railroad,  and  when  the  accident  occurred,  the 
deceased  and  one  James  Doyle  were  riding  on  the  empty  hay  rack 
on  the  wagon,  sitting  with  their  faces  turned  towards  tne  east,  when 
the  train  came  from  the  west. 

The  negligence  relied  upon  to  sustain  the  verdict,  as  we  under- 
stand the  record,  is,  first,  tnat  no  bell  was  nmg,  or  whistle  sounded 
on  the  train  when  it  approached  the  crossing ;  second,  willow  brush 
was  allowed  to  grow  and  stand  on  the  right  of  way,  near  the  cross- 
ing, which  so  obstructed  the  view  that  a  train  could  not  be  seen  ap- 
proaching the  crossing  from  the  highway. 

On  the  other  hand,  it  is  insisted  by  appellant  that  the  deceased, 
without  looking  or  listening  for  the  approach  of  a  train,  with  a  full 
knowledge  of  the  crossing  and  its  surroundings,  without  any  regard 
for  his  safety  whatever,  recklessly  drove  upon  the  railroad  crossing, 
and  that  the  accident  was  the  result  of  nis  own  negligence. 

So  far  as  is  shown  by  the  testimony  in  this  record  there  are  but 
two  witnesses  who  are  able  to  speak  in  regard  to  the  care  used  by  the 
deceased  to  avoid  danger  before  driving  on  the  track.  The  first 
one,  James  Doyle,  said :  "  I  was  riding  on  the  wagon  with  Dim- 
ick, and  as  the  horses  stepped  upon  the  crossing  tlie  train  struck 
the  wagon  and  threw  Dimick  into  the  culvert  and  killed  him.  I 
beard  no  bell  ring  or  whistle  sound,  until  just  as  the  horses  stepped 
npon  the  crossing.  The  regular  train  passed  east  a  few  minutes 
before  we  left  the  house.  We  were  not  looking  for  this  train,  nor 
listening  for  a  train.  "We  both  sat  with  our  faces  to  the  east  and 
looking  in  that  direction." 

The  other  witness,  one  "Winters,  on  cross-examination,  said :  "  I 
was  on  west  side  of  highway  and  north  side  of  railroad,  stand- 
ing still  by  the  fence;  the  train  was  then  close  by— -one  or  twa 
or  three  roSs  from  the  crossing ;  I  told  Dimick  to  stop,  but  I  can't 
tell  whether  he  understood  me  or  not ;  his  team  was  going  on  & 
fast  step ;  I  said,  *  Stop !  Don't  go  any  further.  Hold  on  !  Stop  1 
The  train  is  coming.  Stop!'  He  did  not  stop;  I  spoke  loud 
enough  so  I  thought  he  could  hear ;  he  had  his  face  the  other  way  ; 
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I  saw  the  care  when  I  was  speaking  to  Dimick,  and  heard  their 
noise  ;  and  when  I  spoke  to  Dimick  I  stood  at  the  rail  fence,  may 
be  a  rod  or  two  from  the  board  fence ;  Dimick  sat  on  the  west  side 
of  his  wagon  facing  east;  his  servant  sat  on  east  side  of  wagon; 
was   a  hay  rack  on  the  wagon ;  no  box,  I  think." 

These  were  the  only  witnesses  who  seem  to  have  been  in  a  poei- 
tion  to  state  what  caution  was  exercised  by  the  deceased  before 
driving  on  the  track,  to  guard  against  danger,  and  if  their  evidence 
be  true,  he  neither  looked  nor  listened  for  a  train,  but  deliberately 
drove  upon  the  crossing  with  his  back  turned  to  the  direction  from 
which  the  approaching  train  came.  This  court  has  often  decided 
that  it  is  the  duty  of  a  person  about  to  cross  a  railroad  track  to  look 
and  listen  for  an  approaching  train,  and  it  is  negligence  to  omit 
that  duty.  St.  Louis,  Alton  (fe  Terre  Haute  R.  E.  Co.-w.  Manlv,5S 
111.,  300 ;  Illinois  Central  R.  R.  Co.  v.  Goddard,  72  id.,  668 ;  Chi- 
<;ago,  Burlington  &  Quincy  R.  R.  Co.  v,  Damerell,  81  id.,  450; 
Chicago  &  ]S  oi-th western  Ry.  Co.  v.  Hatch,  79  id.,  137. 

If  the  deceased  wafi  guilty  of  gross  negligence  the  plaintiff  could 
not  recover,  or  if  he  was  guilty  of  negligence,  no  recovery  could  be 
had  unless  his  negligence  was  slight  when  compared  with  that  of 
the  defendant  whicn  was  gross. 

Now,  while  there  was  evidence  which  tended  to  show  negligence 
on  the  part  of  the  deceased,  and  which  might  have  been  regarded 
by  the  jury  as  sufficient  to  defeat  a  recovery,  the  jury  were  instruct- 
ed on  behalf  of  plaintiff,  in  Nos.  1  and  8,  that  a  recovery  might 
be  had  under  the  circumstances  named  in  the  instruction,  leav- 
ing out  of  view  entirely  any  care  or  caution  on  behalf  of  de- 
'<;eased. 

The  instructions  are  as  follows : 

^'  1.  The  court' instructs  the  jury,  that  by  the  law  of  the  State  of 
Illinois,  a  bell  of  at  least  thirty  pounds'  weight,  or  a  steam  whistle, 
is  required  to  be  placed  on  each  locomotive  engine,  and  to  be  rung 
or  whistled  by  the  engineer  or  fireman  at  the  distance  of  at  least 
eighty  rods  from  the  place  where  the  railroad  crosses  any  public 
street  or  highway,  and  to  be  kept  ringing  or  whistling  until  such 
street  or  highway  is  reached ;  and  the  corporation  or  owners  of  the 
railroad  are  liable  to  any  party  injured  for  all  damages  sustsdned 
by  reason  of  the  neglect  to  comply  with  such  requirement." 

"  8.  If  the  jurv  should  find,  from  the  evidence,  tnat  the  defend- 
ant is  guilty  of  the  wrongful  act,  nefflect  or  default  as  charg<Qd  in 
the  plaintiff's  declaration,  and  that  tne  same  resulted  in  the  death 
of  Gilbert  H.  Dimick,  then  the  plaintiff  is  entitled  to  recover  in 
this  action,  for  the  benefit  of  the  widow  and  next  of  kin  of  deceased, 
such  damages  as  the  jury  mav  deem,  from  the  evidence  and  proofs. 
a  fair  and  just  compensation  for  the  pecuniary  injury  resulting  from 
fluch  death  to  such  widow  and  next  of  kin,  not  exceeding  $500'>.'' 

An  instruction  almost  identical  with  the  above  was  condeiunetl 
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in  Chicago,  Burlington  &  Quincy  R.  E.  Co.  v.  Harwood,  80  111., 
88.  It  may  l?e  said  that  the  defendant's  instructions  gave  the  law 
on  this  subject  accurately  to  the  Jury,  but  that  is  not  enough. 
Where  a  case  is  close  in  its  facts,  the  instructions  should  all  state 
the  law  accurately.  The  jury,  not  being  judges  of  law,  are  as  likely 
to  follow  a  bad  instruction  as  a  good  one. 

The  plaintiffs  ninth  instruction,  which  undertook  to  state  the 
doctrine  of  comparative  negligence,  is  erroneous  and  calculated  to 
mislead  the  jury.     It  was  as  follows : 

"  9.  The  court  further  instructs  the  jury  that  if  they  believe, 
from  the  evidence,  that  Gilbert  H.  Dimick  was  killed  by  the  de- 
fendant's locomotive  engine  and  train  while  he  was  travelling  upon 
a  highway  which  crossed  the  defendant's  railroad  there,  altliough 
the  jury  may  believe,  from  the  evidence,  that  the  deceased  was 
himself  guilty  of  some  negligence  which  may  have,  in  some  de- 
scree,  contributed  to  the  injury,  yet  if  the  jury  further  believe 
from  the  evidence  that  the  negligence  of  the  defendant  was  of  a 
higher  degree,  or  so  much  greater  than  that  of  the  deceased  that 
that  of  the  latter  was  slight  in  comparison,  the  plaintiff  is  entitled 
to  recover  in  this  action." 

Where  both  parties  have  been  guilty  of  negligence,  this  court 
has  never  held  that  the  mere  preponderance  against  a  defendant 
will  render  him  liable.  The  rule,  as  has  often  been  announced,  is 
that  although  the  plaintiff  may  have  been  guilty  of  some  negli- 
gence, still,  if  it  is  slight  as  compared  with  that  of  defendant, 
which  is  gross,  a  recovery  may  be  had.  Chicago  &  Northwestern 
Ry.  Co.  V.  Clark,  70  111.,  276. 

Without  entering  upon  any  discussion  of  the  evidence,  we  are 
of  opinion  that  the  giving  of  these  three  instructions  was  error. 
It  is  true  the  jury  were  f uTlv  instructed  on  behalf  of  the  defendant 
on  every  material  question  m  the  case,  and  if  this  was  a  case  where 
there  was  no  question  in  regard  to  the  right  of  plaintiff  to  recover, 
we  might  not  reverse  on  account  of  the  erroneous  instructions,  but 
where  a  case  is  as  close  in  its  facts  as  this  is,  justice  demands  that 
all  the  instructions  should  be  accurate. 

It  is,  however,  contended  by  appellee  that  the  questions  pre- 
sented by  appellant  cannot  be  considered  by  the  court,  for  two 
reasons :  First,  the  motion  for  a  new  trial  was  not  made  in  time ; 
second,  that  the  motion  for  judgment  on  the  special  findings  was  a 
waiver  of  the  right  to  move  for  a  new  trial.  The  statute  provides, 
where  either  pai-tv  desires  to  move  for  a  new  trial,  that  the  motion 
shall  be  made  be&re  final  judgment  be  entered  or  during  the  term 
it  is  entered.  The  motion  in  this  case  was  made  at  the  term  and 
before  final  judgment  was  rendered  on  the  general  verdict.  It  is 
true  a  judgment  had  been  entered  at  a  previous  term  in  appellant's 
favor  on  the  special  findings.  At  that  time  appellant  did  not  want 
a  new  trial.     It  would  have  been  but  an  idle  ceremony  for  it  then 
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to  have  moved  for  a  new  trial.  No  judgment  had  been  rendered 
against  it,  and  it  was  satisfied  with  the  judgment  of  the  court. 
When,  however,  that  judgjnent  was  revei'sed,  and  a  judgment  was 
<80Uffht  on  the  general  verdict,  then  the  motion  was  made  for  a  new 
trial,  and  we  think  it  was  in  apt  time. 

In  regard  to  the  next  question,  we  perceive  no  reason  to  sustain 
the  position  that  appellant  waived  its  right  to  move  for  a  new  trial 
by  moving  for  judgment  on  the  special  findings.  Oar  statute  is, 
in  substance,  like  me  statute  in  Indiana  in  regard  to  special  find- 
ings. 

The  Supreme  Court  of  Indiana,  in  passing  upon  a  question  simi- 
lar to  this,  in  Brennan  v.  May,  42  Ind.,  102,  said :  "  They  were 
answers  of  the  jury  to  particular  questions  of  fact  propounded  to 
them,  and  before  moving  for  a  new  trial  the  appellants  moved  for 
judgment  in  their  favor  on  the  special  findings,  which  motion  wag 
overruled.  The  counsel  for  appellee  claim  that  the  motion  first 
made  cut  off  the  motion  for  a  new  trial.  Several  authorities  are 
cited  to  show  that  a  motion  in  arrest  of  judgment  cuts  off  a  motion 
for  a  new  trial,  but  we  ai'e  not  aware  or  any  holding  that  a  motion 
for  judgment  in  one's  favor  on  the  special  finding  of  the  jury 
works  such  a  result.  We  think  where  there  is  a  general  verdict 
with  special  findings  by  the  jury  in  answer  to  questions  propounded 
to  them,  the  party  against  whom  the  general  verdict  is  returned 
may  move  for  judgment  in  his  favor  on  the  special  findings  not- 
withstanding the  general  verdict,  without  losing  liis  right  to  move 
for  a  new  trial  in  case  his  motion  for  judgment  should  be  over- 
ruled. The  doctrine  that  a  motion  in  arrest  of  judgment  cuts  off  a 
motion  for  a  new  trial,  though  well  settled  in  this  state,  is  some- 
what technical,  and  we  are  not  disposed  to  extend  it  to  cases  of 
motion  like  that  under  consideration." 

This  case  seems  to  be  directly  in  point,  and  we  have  no  hesita- 
tion in  approving  the  doctrine  therein  announced. 

For  the  error  indicated  the  judgment  vriU  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 

Scon,  J. — Dissenting,  as  I  do,  from  the  opinion  of  a  majority 
of  the  court,  I  deem  the  case  of  sufficient  importance  to  justify 
a  full  presentation  of  my  views  of  the  whole  case.  The  action 
was  brought  by  the  administrator  to  recover  damages  resulting 
to  the  next  of  kin  by  reason  of  the  death  of  Gilbert  H.  Diniiek, 
who  was  killed  by  a  train  on  defendant's  road  on  the  29th  dav  of 
Julv,  1873. 

The  statute  in  force  at  the  time  this  cause  was  tried,  but  sina* 
repealed,  provided  the  court,  at  the  request  of  either  party,  might 
require  the  jury  to  render  a  special  verdict  upon  any  fact  or  facts 
in  issue  in  the  cause,  and  that  when  the  special  finding  of  the 
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facts  is  iuconsistent  with  the  general  verdict,  the  former  shall  con- 
trol the  latter,  and  the  court  shall  give  judgment  accordingly. 
Both  parties,  at  the  trial  of  this  cause,  submitted  a  number  of  in- 
terrogatories, to  which  the  jury  returned  specific  answers.  The 
general  verdict  found  the  issues  for  plaintiff. 

On  the  coming  in  of  the  verdict,  aefendant  moved  the  court  for 
judgment  in  its  favor  on  the  facts  specifically  found  by  the  jury  in 
their  special  verdict,  as  requested  by  defendant,  which  motion  was 
by  the  court  allowed,  and  final  judgment  was  rendered  against 
plaintiff,  notwithstanding  the  general  verdict  was  in  his  favor.  On 
plaintiff's  appeal  that  judgment  was  reversed,  because  it  was 
thought,  when  all  the  special  findings  of  fact,  as  well  those  for 
plaintiff  as  for  defendant,  were  construed  together,  nothing  in  them 
was  found  to  be  inconsistent  with  the  general  verdict,  and  both 
might  stand  together.  On  the  remandment  of  the  cause  the  court 
rendered  judgment  for  plaintiff  for  the  sum  found  by  the  general 
verdict,  and  now  defendant  brings  the  case  to  this  court  on 
appeal 

The  principal  points  made  against  the  judgment  are,  first,  that 
neither  the  general  nor  special  verdict  is  sustained  by  the  evidence ; 
and  second,  that  the  court  gave  improper  instructions  at  the  in- 
stance of  plaintiff  hurtful  to  defendant. 

The  first  question  presented  is,  whether  defendant  ought  to  be 
allowed  to  prosecute  its  appeal  after  having  made  a  motion,  as  was 
done,  for  judgment  in  its  favor  on  the  special  findings  of  fact,  not- 
withstandmg  the  general  verdict  was  tor  plaintiff.  One  reason 
assigned  why  the  appeal  should  not  be  allowed  is,  that  no  motion 
for  a  new  trial  was  made  at  the  term  at  which  the  trial  was  had. 
This  position  is  not  tenable.  No  final  judg-ment  was  rendered 
against  defendant  until  after  the  reversal  of  the  judgment  against 
plaintiff.  Of  course  defendant  desired  no  new  trial  while  that 
judgment  stood  in  its  favor  unrevei-sed.  The  motion  for  a  new 
trial  was  made  at  the  term  at  which  judgment  was  rendered 
apinst  defendant,  and  that,  I  think,  was  in  apt  time.  The  prin- 
ciple of  Constantino  v.  Foster,  67  111.,  40,  is  conclusive  as  to  this 
objection. 

It  is  said  defendant,  by  moving  for  judgment  at  the  May  term, 
1874,  on  the  special  findings  of  fact  by  the  jury,  notwithstanding 
the  general  verdict  was  for  plaintiff,  waived  its  right  thereafter  to 
make  a  motion  for  a  new  trial,  and  this  presents  a  question  of  some 
difficulty.  The  argument  is,  that  after  making  a  motion  of  this 
cliaracter,  a  motion  for  a  new  trial  comes  too  late,  and  that  the 
motion  itself  is  an  admission  the  verdict  is  in  accordance  with  the 
weight  of  the  evidence — in  analogy  to  the  rule  that  after  a  motion 
in  arrest  of  judgment  a  motion  for  a  new  trial  is  not  allowable.  It 
seems  ^uite  clear  the  making  of  the  motion  under  the  statute  is  an 
admission  the  special  findings  of  fact  were  warranted  by  the  evi- 
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to  this  testimony  is,  that  it  is  apparently  conflicting,  but  much  of 
it  is  entirely  consistent.  It  is  true  that  from  some  points  on  the 
highway  a  person  travelling  south,  as  deceased  was,  after  passing 
the  cornfield  could  undoubtedly,  if  intent  upon  observing  it,  stc 
the  approach  of  a  train  from  the  west ;  but  it  is  equally  tnie  that 
from  other  points  on  the  road  he  could  not  see  a  coming  train  un 
account  of  brush  standing  on  the  right  of  way.  Several  of  the 
witnesses  tried  the  experiment.  Some  of  them,  according  to  tlie 
stations  selected,  could  obtain  such  a  view  as  would  enable  them  to 
see  a  train  coming  from  the  west,  but  others  could  not.  One  wit- 
ness, who  was  familiar  with  the  topography  of  the  locality,  made 
an  examination  the  next  day  after  the  accident,  and  states  that  no 
view  could  be  obtained  until  after  the  cornfield  was  passed,  but 
between  that  point  and  the  crossing  there  was  a  space  where  the 
view  from  the  highway  was  "  wholfy  obstructed"  by  brush  stand- 
ing on  the  right  of  way.  The  witness  adds,  and  it  seems  to  be  a 
sensible  view,  that  if  a  pei-son  was  standing  still  and  endeavoring 
to  peer  through  the  bushes  he  could  probably  discover  a  train,  ii 
one  were  coming ;  but  a  person  on  a  wagon,  or  in  motion,  wonlJ 
not  be  likely  to  discover  an  approaching  train,  unless  particularly 
called  to  observe  it. 

There  is  one  fact  testified  to  by  the  fireman,  a  witness  called  by 
and  friendly  to  defendant,  whicn  is  important,  and  is  well  nio:n 
conclusive  on  this  point  in  the  case.  After  coming  out  of  tlie 
cut  west  of  the  crossing  the  witness  states  he  saw  the  team  going 
along  the  road  and  kept  looking  at  them  "  until  they  got  about 
down  to  the  bushes."  When  he  "  noticed  them  again  Uiey  were 
just  going  on  to  the  track."  There  was,  then,  a  moment  of  time 
tlie  witness  did  not  see  the  team.  His  explanation  is,  he  ''  must 
have  taken  his  eyes  off  them,"  but  the  better  reason  is,  the  brush 
on  the  right  of  way  obstructed  the  view  until  the  instant  tlie  team 
came  upon  the  track  in  front  of  the  train,  when  it  was  too  late  to 

five  decedent  warning  that  might  enable  him  to  avoid  danger, 
'he  brush  on  the  right  of  way  was  over  thirteen  feet  high  on  an 
average.  That  it  obstructed  the  view  of  approaching  trains  from 
the  west,  from  the  public  road,  when  near  the  crossing,  admits  of 
no  doubt.  All  the  witnesses  concur  that  had  deceased  seen  the 
train  just  before  driving  on  the  track,  there  was  room  enough  for 
him  to  have  turned  aside  in  safety ;  but  on  account  of  the  brush 
near  the  track  he  did  not  and  could  not  see  the  coming  train  until 
it  was  too  late  to  avoid  the  fatal  collision. 

Under  the  circumstances  the  omission  to  ring  the  bell  or  sound 
the  whistle  was  gross  negligence  on  the  part  oi  the  employees  in 
charge  of  the  train.  It  may  well  be  concluded  that  deceased  both 
looked  and  listened  for  signals  of  danger  before  driving  on  the 
crossing,  but  could  hear  none,  because  none  were  given,  andhe  could 
see  none,  because  the  view  was  obstructed.     Possibly  deceased 
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mi^ht  have  seen  the  train  immediately  after  he  passed  the  cornfield 
spoken  of  by  the  witnesses,  but  further  on  in  the  direction  of  the 
crossing  he  could  not,  unless  he  had  been  particularly  called  to 
ob>erve  it.  A  railroad  company  has  no  right  to  permit  its  right  of 
way,  in  the  vicinity  of  a  highway  crossing  its  track,  to  be  in  such 
condition  that  the  slightest  mdiscretion  on  the  part  of  the  traveller 
will  prove  fatal. 

In  Indianapolis  and  St.  Louis  R.  E.  Co.  v.  Smith,  78  111.,  112, 
this  court  said  it  was  neffligence  in  the  company  to  permit  or  suf- 
fer weeds  or  anything  else  to  grow  upon  its  right  of  way  to  such  a 
height  as  would  materially  obstruct  the  view  of  the  highway.  The 
safety  of  persons  and  property  alike  make  it  necessary  the  company 
ehould  keep  its  right  of  way  free  from  obstructions,  so  that  persons 
approaching  the  crossing  may  readily  ascertain  whether  there  is 
danger,  and  the  employees  in  charge  may  be  enabled  to  discover 
whether  there  is  anything  approaching  the  crossing.  That  princi- 
ple has  its  just  application  to  the  facts  of  this  case. 

As  before  stated,  there  was  a  moment  of  time  when  the  stoker 
did  not  see  the  team,  and  the  evidence  fully  justifies  the  belief  it 
was  because  of  the  bunches  of  willows  erowing  by  the  side  of  the 
track  that  obstructed  the  view.  I  attach  no  importance  to  the  fact 
the  willows  were  cut  down  after  the  happening  of  the  accident, 
nor  as  to  the  reason  for  removing  them.  "When  standing  they 
were  an  obstruction,  cutting  ofiE  the  view  of  the  traveller,  at  least 
from  some  points  on  the  highway,  and  were  one  of  the  principal 
caoses  of  this  fatal  accident. 

This  case,  in  many  of  its  facts  and  features,  bears  a  most  striking 
likeness  to  Chicago,  Burlington  and  Quincy  E.  R.  Co.  v.  Lee,  87 
111.,  454.  The  grounds  of  negligence  on  the  part  of  the  companies, 
in  both  cases,  are  identically  the  same,  viz.:  omission  to  ring  a  bell 
or  sound  a  whistle,  and  permitting  brush  to  grow  on  the  right  of 
wav  that  in  a  measure  obstructed  the  view  of  the  railroad  from  the 
highway.  In  this  case  the  facts  are  much  more  fully  established 
than  in  the  case  cited,  and  it  does  not  seem  possible  that  the  cases 
can  be  distinguished  in  principle.  Reference  can  with  great  pro- 
priety be  made  to  the  "  Lee  case"  for  a  discussion  of  the  principles 
of  law  applicable  to  the  facts  of  the  case  in  hand. 

On  a  careful  examination  of  the  instructions  given  for  plaintiff, 
it  is  not  perceived  they  contain  anything  seriously  hurtful  to 
defendant.  The  first  and  eighth  instructions,  to  which  the  same 
objection  is  taken,  state  the  law  correctly  as  expressed  in  the 
statute,  and  we  do  not  understand  the  principle  stated  in  the 
instmctions  is  condemned  in  Chics^o,  Burlington  &  Quincy  R. 
R.  Co.  V.  Harwood,  80  HI.,  88.  "No  doubt  it  could  have  been 
added  with  great  propriety,  it  must  appear  plaintiff  was  observing 
reasonable  care  for  his  personal  safety  before  a  recovery  could  be 
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had ;  but  that  principle  was  fully  stated  in  other  instructions  given 
for  plaintiflE. 

It  is  not  understood  a  party  must  state  every  fact  necessary  to  a 
recovery  in  a  single  instruction.  The  principle  defendant  contends 
for  was  repeatedly  and  fully  declared  in  numerous  other  instruc- 
tions, and  it  is  impossible  the  jury  did  not  fully  understand  it. 

It  is  by  no  means  shown  there  is  no  evidence  on  which  to  predi- 
cate the  second  instruction  for  plaintiflE.  Facts  are  proven  from 
which  the  jury  might  fairly  infer  decedent  observed  at  least  some 
of  the  usual  precautions  a  prudent  person  would  adopt  before  driv- 
ing on  the  track,  and  that  is  enough  to  warrant  the  giving  of  the 
instruction.  It  may  be  there  is  very  slight,  if  any  evidence  on 
which  to  base  one  branch  of  the  seventh  instruction,  but  as  it 
declares  a  correct  principle  of  law,  it  is  not  believed  it  could  have 
misled  the  jury.  If  the  hypothetical  case  stated  was  not  fully 
proved,  it  was  of  that  character  it  is  hardly  probable  the  jnry  would 
be  influenced  by  it.  The  ninth  instruction  is  inartistically  and 
curiously  wordea,  and  may  not  have  stated  the  doctrine  of  com- 
parative negligence  with  entire  accuracy,  but  it  is  not  perceived 
now  it  could  by  any  possibility  have  been  hurtful  to  the  defence. 
As  respects  the  other  instructions  riven  for  plaintiff,  it  may  be 
safely  said  they  state  the  law  applicable  to  the  facts  of  the  case  with 
sufficient  accuracy. 

On  behalf,  and  at  the  request  of  defendant,  the  court  gave  thirty- 
three  instructions,  stating  the  law  in  almost  every  conceivable  way 
as  defendant  contends  it  is.  Every  principle  of  law  that  connsel 
insists  is  applicable  to  the  facts  of  the  case  is  contained  in  some  one 
or  more  of  the  numerous  propositions  submitted,  and  as  favorably 
to  the  theory  of  the  defence  as  defendant  could  expect. 

As  no  error  affecting  the  merits  of  the  case  appears  in  the  record, 
I  am  of  opinion  the  judgment  should  be  afl^rmed. 

See  note  p.  226. 


Hekze 

V. 

The  St.  Louis,  Kaitsas  Cnr  &  Noetheen  Ry.  Co.,  Appdlant. 

(71  Missouri  BeportSy  686.    April  Term,  1880.) 

A  traveller  approaching  a  railroad  track  is  bound  to  use  his  eyes  and  enr^. 
BO  far  as  there  is  an  opportunity,  and  where,  by  the  use  of  these  organs, 
danger  may  be  avoided,  notwithstanding  the  neglect  of  the  railroad  ooc- 
pany's  servants  to  give  the  signals,  the  omission  of  the  plaintiff  to  use  h:$ 
senses  to  avoid  the  danger  is  concurring  negligence  entitling  defeod&Dt 
to  a  nonsuit. 

In  an  action  against  a  railroad  company  for  the  killing  of  plaintifiTs  hnsbud 
and  infant  son  at  a  public  crossing,  the  testimony  of  plaintiffs  witneaes 
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showed  that  the  deceased  was  drivine,  in  a  two-horse  wagon,  at  a  slow 
walk,  aloD^  a  highway,  which  crossed  the  railroad,  when  they  were  run 
over  and  killed  by  a  train ;  and  that  the  train  was  an  extra,  not  running 
on  regular  time.  The  witnesses  were  not  agreed  as  to  whether  the  hus- 
band could  have  seen  the  train  as  he  approached  the  crossing,  but  their 
testimony  showed  that  while  no  bell  was  rung  or  whistle  sounded,  the 
train  made  plenty  of  noise,  and  the  deceased  could  have  heard  it  if  he  had 
stopped  and  listened;  that  he  did  not  stop  to  look  or  listen,  or  take  any 
other  precaution  to  avoid  danger ;  that  as  he  approached  the  track  he 
was  holding  the  lines  loosely  in  his  hands,  apparently  taking  no  notice  of 
anything;  that  the  roadway  was  dry  and  hard,  and  the  rattling  of  the 
wagon  interfered  with  the  sound  of  the  train.  Held,  that  a  demurrer  to 
the  evidence  was  well  taken,  and  should  have  been  sustained.  Napton 
and  Norton,  JJ.«  dissenting. 

If  the  record  shows  that  a  motion  requiring  notice  was  heard  by  the  trial 
court  less  than  five  days  after  the  service  of  notice  upon  the  parties, 
this  court  will  presume  that  such  practice  is  permitted  by  the  rules  of  the 
trial  court,  unless  the  contrary  appear  by  the  record.  Section  3507, 
Revised  Statutes,  while  prescribing  five  days  as  the  general  rule,  author- 
izes the  trial  courts  to  shorten  the  time  to  less  than  five  days. 

If  a  motion  for  new  trial  filed  in  due  time  be  continued  to  a  succeeding  term 
of  court,  a  bill  of  exceptions  filed  at  ^he  term  at  which  the  motion  is 
determined  will  preserve  exceptions  taken  at  the  trial. 

Wells  H.  Blodgett,  Jno.  F.  "Williams  and  Charles  A. Winslow,  for 
appellant :  Cited :  Shear.  &  Red.  on  Neg.  (3d  ed.),  sects.  488  and 
458  a,  and  cases  cited ;  Harlan  v.  St.  Louis,  K.  C.  &  N.  Ry.  Co., 
64  Mo.,  480 ;  see  also  same  on  motion  for  rehearing,  65  Mo.,  22  ; 
Fletcher  v,  A.  &  P.  R.  R.,  64  Mo.,  484 ;  Dascomb  v.  Buffalo,  etc., 
R.  R.,  27  Barb.,  221 ;  Wilcox  v.  Rome,  W.  &  Oswego  R.  R.,  39 
^'.  Y.,  358 ;  Brooks  v.  B.  &  M.  R.  R.,  25  Barb.,  600  ;  Haring  v. 
X.  Y.  &  Erie  R.  R.,  13  Barb.,  9 ;  Brand  v.  S.  &  T.  R.  R.,  8  Barb., 
3U9 ;  Spencer  ^^  Utica  &  S.  R.  R.,  5  Barb.,  337 ;  Hanover  R.  R. 
r.  Coyle,  55  Penn.  St.,  396 ;  Lehigh  V.  R.  R.  v.  Hall,  61  Penn. 
i>t.,  361 ;  Reeves  v.  Del.  &  L.  R.  R.,  30  Penn.  St.,  464 ;  N.  Penn. 
R.  R.  V.  Heileman,  49  Penn.  St.,  63  ;  Butterfield  v.  W.  R.  R.  Cor., 
10  Allen.,  Mass.,  532;  Benton  v.  Cent.  R.  R.  of  Iowa,  42  Iowa, 
192 ;  Willoughby  v.  C.  &  N.  W.  Ry.,  37  Iowa,  432 ;  Carlin  v. 
€.  R.  L  &  P.  R.  R.,  37  Iowa,  316 ;  Del.,  L.  &  W.  R.  R.  v.  Toffey, 
3S  ]S\  J.,  525  ;  Runyan  v.  Cent.  R.  R.,  25  N.  J.,  558 ;  Telfer  ^^  X. 
R.  R.  Co.,  30  N.  J.,  208  ;  T.  W.  &  W.  R.  R.  v.  Goddard,  25  Ind., 
197;  Trow  v.  Ver.  Cent.  R.  R.,  24  Ver.,  494;  Slate  v.  M.  &  L. 
R.  R.,  52  N.  H.,  528 ;  Grows  v.  Maine  C.  R.  R.,  67  Me.,  100 ;  L. 
S.  &  M.  S.  R.  R.  V.  Miller,  25  Mich.,  274 ;  Mil.  ife  C.  R.  R.  v. 
Hunter,  11  Wis.,  160;  C.  &  A.  R.  R.  Co.  v.  Jacobs,  63  111.,  178 ; 
C.  &  A.  R.  R.  Co.  V.  Gretzner,  46  111.,  82 ;  C.  C.  &  I.  R.  R.  v. 
Crawford,  24  Ohio  St.,  631 ;  Macon  &  W.  R.  R.  v,  Winn,  19  Geo., 
440;  Jacobs,  Adm'r.  v.  L.  &  N.  Ry.,  10  Bush.  (Ky.),  264;  Nichols 
r.  G.  W.  R\\,  27  Upper  Ca.  (Q.  B.),  382 ;  Besergel  v.  K.  Y.  Cent. 
R.  R.,  34  N.  T.,  628 ;  Garton  v.  Erie  R.  R.,  45  N.  Y.,  660  ;  Penn. 
B.  R.  v.  Beale,  73  Penn.  St.  503 ;  Morris  &  Essex  R.  R.,  v.  Has- 
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Ian,  33  N.  J.,  149;  Benton  v.  Central  R  E.,  42  Iowa,  192;  Dodee 
V.  Burlington,  etc.,  E.  E.,  34  Iowa,  280 ;  Fleraming  v,  W.  P.  K., 
49  Col.,  253 ;  Ernst  v,  H.  Eiver  E.  E.,  39  N.  Y.,  61 ;  Havens  v, 
Erie  R.  E.,  41  N.  Y.,  296 ;  Baxter  v.  Trov  &  B.  E.  E.,  41  K.  Y. 
502 ;  Steves  v.  Oswego  &  S.  E.  E.,  18  N.  Y.,'  422 ;  Gerrety  r. 
P.  W.  &  B.  E.  E.,  81  Penn.  St.,  274 ;  Butterfield  v.  W.  E!^  E. 
Cor.,  10  Allen.  (Mass),  532 ;  Moore  v.  C.  E.  E.  Co,,  24 N.  J.,  268; 
T.  W.  &  W.  E.  E.  V.  Shuckman,  50  Ind.,  45 ;  Bellefontaine  r. 
Hunter,  33  Ind,,  335;  G.  &  C.  E.  E.  Co.  v.  Dill,  22  111,265; 
C.  &  E.  I.  E.  E.  Co.  V.  McKean,  40  111.,  218;  St.  L.,  A.  &  T.  E 
E.  E.'  V,  Morely,  58  111.,  300 ;  C.  C.  &  I.  E.  E.  v.  ElUott,  28  Oliio 
St.,  341 ;  B.  &  O.  E.  E.  Co.  v,  Breinig,  25  Md.,  378 ;  P.  &  M.  R.K. 
V.  Hoehl,  12  Busli.(Ky.),  41 ;  C.  E.  1.  &  P.  E.  E.  Co.  v.  Honston, 

5  Otto.,  697 ;  Gahogan  v.  B.  &  L.  E.  E.,  1  Allen,  190 ;  Allyn  c.  B. 

6  A.  E.  E.,  105  Mass.,  77 ;  Hinckley  v.  Cape  Cod  E.  E.,  120  Mass., 
257;  Lucas  Adm'r  v.  T.  &  N.  B.*E.  E.,  6  Gray,  70;  Detroit  i 
Mil.  E.  E.  V.  Von  Stemburg,  17  Mich.,  119 ;  Carlin  v.  0.  R.  I.  & 
P.  E.  E,  37  Iowa,  316;  Nelson  v.  C.  E.  I.  &  P.  E.  E.,  38  Iowa, 
564 ;  Way  v.  111.  Centi-al  E.  E.,  40  Iowa,  341 ;  C.  B.  &  Q.  R  K 
Co.  V.  Hagood,  26  111.,  373 ;  C.  B.  &  Q.  E.  E.  v.  Daraerell,  SI 
111.,  4^0 ;  Pierce  on  Am.  E.  E.  Law,  272  ;  Mercier  v,  N.  0.  &  C. 
E.  E.,  23  La.  (Ann.),  264 ;  2  Ecdfield  on  the  Law  of  Eys.  (5th 
ed.)  pp.  268,  673 ;  Pierce  on  Am.  E.  E.  Law,  p.  262 ;  C.  B.  &  Q. 
E.  E.  V.  Damerell,  81  111.,  450 ;  C.  B.  &  Q.  E.  E.  v.  Lee,  AdmV., 
68  111.,  576 ;  Haring  v.  Ey.  Co.,  13  Barb.,  9 ;  Hinckley  v.  Cape 
Cod  E.  E.  E.  Co.,  120  Mass.,  257 ;  Murphy  v.  C.  E.  I.  &  P.  R.  R, 
45  Iowa,  663,  and  cases  cited  ;  2  Eedfield  on  the  Law  of  Eys.  (5tli 
ed.),  p.  273  ;  Thorogood  v.  Bryan,  8  C.  B.,  115  ;  Bellefontaine  R. 
E.  V.  Snyder,  24  Ohio  St.,  670 ;  Glassy  v.  P.  Ey.Co.,  7  P.  F.  Smith, 
172 ;  Harlan  v.  St.  Louis,  K.  C.  &  IS^.  Ey.,  64  Mo.,  480 ;  Fletcher 
V.  A.  &  P.  E.  E.,  64  Mo.,  484. 

J.  L.  Smith,  L.  C.  Krauthoff,  Eudolph  Hirzel,  H.  W.  Johnson 
and  Forrist,  for  respondent. 

Henry,  J. — Eetuming  from  Jonesborough  in  a  a  two-hor&e 
wagon,  Fred  Ilenze  and  his  son,  about  six  years  of  age,  in  passini: 
over  defendant's  railroad  at  a  public  crossing  in  Montgomery 
county,  known  as  Holland's  crossing,  were  struck  and  killed  by  tht* 
engine  of  a  passenger  train  running  west.  Plaintiff,  the  widow  of 
Henze  and  mother  of  the  lad,  sued  defendant  for  $10,000,  allesriTiiT 
that  the  death  of  her  husband  and  son  was  occasioned  by  the  n^li- 
gence  of  the  defendant's  employees  in  running  and  managing  the 
ti-ain.  She  obtained  a  judgment  for  $10,000,  from  which  the 
defendant  has  appealed. 

There  was  a  conflict  in  the  evidence  for  plaintiff,  as  to  whether 
the  deceased  could  have  seen  an  approaching  train  after  he  turned 
south  from  the  Boonslick  road,  until  he  got  upon  the  track,  a  dis- 
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tance  of  100  yards.  Some  of  plaintiffs  witnesses  testified  that, 
if  lie  had  looked,  he  conld,  and  others  that  he  could  not  have  seen 
a  train  approaching  from  the  east ;  but  that  he  could  have  heard 
the  train  if  he  had  stopped  and  listened  was  proven  by  John 
Thompson,  Albert  Kilgore,  Anthony  Horton,  Khoda  Brooks,  James 
Fer^son,  Thomas  Kimbal  and  Mrs.  Drew,  witnesses  for  plaintiff. 
Katie  Wood,  Douglas  Kilgore,  Thomas  Patton  and  G.  W .  Lehne 
testified  that  they  did  not  near  it.  Thomas  Patton  was  laying  a 
floor  in  a  corn  crib,  on  the  side  of  the  road  running  south  to  the 
railroad  track,  working  with  an  axe,  and  the  noise  he  made  at  his 
work  would  probably  nave  prevented  him  from  hearing  the  noise 
made  by  the  train.  G.W.  Lenne  was  150  vards  north  of  the  crossing, 
travelling  in  a  wagon,  and  the  noise  madfe  by  his  wagon  may  have 
prevented  hun  from  hearing  that  made  by  the  train.  Douglas  Kil- 
gore was  130  yards  south  of  the  crossing,  and  Katie  Wood  was 
crossing  the  railroad  track  at  a  point  west  of  the  Holland  crossing, 
and  did  not  hear  the  train  approaching  until  it  came  very  near  her. 
The  positive  testimony  oi  the  witnesses  who  heard  the  train  is 
not  contradicted  by  that  of  those  who  did  not  hear  it,  and  estab- 
lishes the  fact  that  Henze  could  have  heard  the  train  if  he  had 
stopped  and  listened.  Whether  one  does  or  does  not  hear  so  that 
he  can  testify  to  a  given  sound  depends  upon  the  degree  of  atten- 
tion he  maj  give  to  its  source.  The  familiar  example  of  several 
persons  being  in  a  room  where  there  is  a  clock,  one  or  more  of  whom 
state  that  thev  heard  it  strike,  while  the  others  testified  that  they 
did  not  hear  it,  is  an  apt  illustration  of  the  difference  between  mere 
negative  and  contradictoiy  evidence.  If  the  witnesses  are  equally 
credible,  although  the  number  of  those  who  say  they  did  not  hear 
it  exceeds  that  of  those  who  say  they  did,  yet  the  testimony  of  the 
latter  is  to  be  regarded  as  establishing  the  fact,  because  it  is  con- 
sistent with,  and  not  contradictory  of,  the  negative  evidence.  If 
the  others  had  testified  also  that,  for  some  particular  reason,  their 
attention  was  called  to  the  clock  when  it  should  have  struck,  and 
that  they  did  not  hear  it,  a  conflict  of  evidence  would  be  presented. 
The  witnesses  here  simply  stated  that  they  did  not  hear  the  train, 
and  their  testimony  does  not  contradict  that  of  the  other  witnesses, 
or  the  inference  to  be  drawn  from  it,  that,  if  Henze  had  stopped  to 
listen,  he  could  have  heard  it.  Besides,  all  of  the  witnesses  who 
said  they  did  not  hear  the  train,  except  Katie  Wood,  stated  addi- 
tional facts  which  explain  why  they  did  not  hear  it.  The  witnesses 
who  heard  the  train  testified  as  follows :  Albert  Kilgore,  that  he 
was  south  of  the  Holland  railroad  crossing  100  or  150  yards.  John 
Thompson,  that  he  was  thirty-five  or  forty  yards  south  of  the  cross- 
ing and  heard  the  train  coming  one-fourth  of  a  mile.  Anthony 
Horton,  that  he  was  100  yards  west  of  the  crossing  and  thirty  or 
forty  south  of  the  road,  and  heard  the  train,  and  that  it  "made 
plenty  of  noise."    Rhoda  Brooks  was  thirty  yards  west  of  thci 
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crossing,  and  heard  it  "  rattle  a  good  way  off."  James  Ferguson, 
who  was  north  of  the  road,  distinctly  heard  it  seventy-five  yards 
distant  from  him. 

The  plaintiflPs  evidence  shows  that  Henze,  the  husband,  "was 
sitting  straight  in  the  wagon,  facing  the  railroad,  holding  the  lines 
loosely  in  his  hands  and  driving  in  a  slow  walk,  not  seeming  to 
take  particular  notice  of  anything,  and  appearing  like  one  driving 
two  liorees  where  there  was  no  danger ;"  and  the  same  witness 
stated  that  "  the  rattling  of  Henze' s  wagon  interfered  with  the  sound 
of  the  train."  Henze  stopped  neither  to  look  nor  listen,  but  drove 
on  to  the  track  without  taking  any  precaution  whatever  to  ffuard 
against  danger.  The  evidence  for  plaintiff  showed  that  neiuier  a 
bell  was  rung  nor  whistle  blown  on  the  train.  A  demurrer  to  the 
evidence  was  overruled. 

We  see  nothing  in  this  case  to  distinguish  it  from  Fletchen?. 
Atlantic  &  Pacific  R.  R.  Co.,  64  Mo.,  484,  and  Harlan  v,  St.  L 
K.  C.  &  N.  Ry.  Co.,  65  Mo.,  22.  The  only  difference  in  the  facts 
betwixt  this  and  the  Fletcher  case  is  that,  in  the  latter,  it  was 
clearly  established  that,  for  some  distance  before  he  di'ove  upon  tlie 
railroad  track,  Fletcher,  by  looking,  could  have  seen  the  approach- 
ing train,  but  the  same  principle  is  applicable  here,  if  it  be  the  lav, 
at  this  court  has  held,  that  "  a  traveller  approaching  a  railroad  track 
is  bound  to  use  his  eyes  and  ears,  so  far  as  there  is  an  opportunity, 
and  when,  by  the  use  of  these  senses,  danger  may  be  avoided,  not- 
withstanding the  neglect  of  the  railroad  servants  to  give  the  signak 
the  omission  of  the  plaintiff  to  use  his  senses  to  avoid  the  danger 
is  concurring  negligence  entitling  defendant  to  a  nonsuit 
Fletcher  v.  A.  &  r.  R.  R.  Co.,  supra.  If  Henze  had  used  the 
precaution  which  common  prudence  dictates,  it  is  not  likely  that 
the  calamity  would  have  occurred.  If  he  had  stopped  to  look  and 
listen  when  near  the  track,  and  could  neither  see  nor  hear  the  ap^ 
approaching  train,  on  account  of  the  cut  or  other  obstructions,  and 
no  signal  was  given  from  the  train,  he  would  have  been  justifiable 
in  attempting  to  cross,  and  no  negligence  would  have  been  imputa- 
ble to  him.  But  he  had  no  right  to  drive  along  over  a  dry,  bard 
road  in  a  two-horse  wagon,  the  noise  of  which  might  prevent  him 
from  hearing  an  approaching  train,  and,  without  stopping  an  in- 
stant to  see  or  hear,  go  upon  the  railroad  track,  except  at  his  o\ni 
peril. 

This  and  the  case  of  the  Pa.  R.  R.  Co.  v.  Beale,  73  Pa.  St., 
504,  are  as  nearly  alike  in  their  facts  as  any  two  cases  to  be  found 
in  the  books,  and  the  supreme  court  of  rennsylvania  there  held 
that,  "  if  the  traveller  cannot  see  the  track  by  looking  out,  whether 
from  fog  or  other  cause,  he  should  get  out,  and,  if  necessary,  lea<i 
his  horse  and  wagon."  We  are  not  called  upon,  in  this  case,  to 
assert  so  stringent  a  rule  against  the  traveller  as  that,  but  the  views 
we  have  expressed  are  fully  sustained  by  Benton  v.  The  Central 
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R.  R.  of  Iowa,  42  Iowa,  193,  and  the  Lake  Shore  &  Micln'gan 
Southern  R.  R.  Co.  v.  Miller,  25  Mich.,  274,  two  cases  similar  to 
this ;  also  by  Batterfield  v.  Western  R.  R.  Corporation,  10  Allen, 
532.  In  Illinois,  where  the  doctrine  of  comparative  negligence  is 
recognized,  in  the  case  of  St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  Manly, 
58  111.,  306,  a  case  analogous  to  this  in  its  facts,  the  court  observed : 
"  That  the  fearful  result  of  the  sad  accident  must  be  attributed 
most  largely  to  his  (deceased's)  own  want  of  proper  care."  In 
R.  R.  Co.  -u.  Houston,  95  U.  S.,  702,  the  court  observed,  Held,  J.: 
''  The  failure  of  the  engineer  to  sound  the  whistle  or  ring  the  bell, 
if  such  were  the  fact,  did  not  relieve  the  deceased  from  the  neces- 
sity of  taking  ordinary  precautions  for  her  safety.  Negligence  of 
the  company's  employees  in  these  particulare  was  no  excuse  for 
negligence  on  her  part.  She  was  bound  to  look  and  listen  before 
attempting  to  cross  the  railroad  track,  in  order  to  avoid  an  ap- 
proaching train,  and  not  to  walk  carelessly  into  the  place  of  possi- 
ble danger."  See,  also,  Morris  &  Essex  R.  R.  Co.  v,  Haslan,  33 
N.  J.  L.,  149;  Flemming  v.  W.  P.  R.  R  Co.,  49  Cal.,  253.  The 
authorities  cited  fully  sustain  the  doctrine  announced  by  this  court 
in  Fletcher  t?.  A.  &  P.  R.  R.  Co.,  and  Harlan  v.  St.  L.,  K.  C.  & 
^.  Ry.  Co.,  and  adhering  to  what  was  held  in  those  cases,  we  re- 
verse this  judgment.  Snerwood,  0.  J.,  and  Hough  J.,  concur ; 
Xapton  and  Norton,  JJ.,  dissent. 

!N"apton,  J.,  Dissenting. — I  entirely  concur  in  the  general  prin- 
<?iples  govering  cases  of  tnis  character  asserted  in  the  opinion  of  the 
majority  of  the  court,  but  I  doubt  their  application  to  the  facts  of 
this  case.  The  deceased  was  driving  in  a  slow  walk,  and  the  ques- 
tion is,  whether  we  can  say,  as  a  matter  of  law,  that  he  was  guilty 
of  neghgence  in  not  stopping  his  wagon,  in  order  to  place  himself 
in  a  better  position  for  hearing,  at  a  time  when  no  train  was  due. 
It  is  plain  that  he  neither  heard  nor  saw  the  train,  and  it  is  plain 
tliat  our  law  was  disregarded  by  the  defendant  in  neither  rins:- 
mg  the  bell  or  sounding  the  whistle.  W  as  it  then  the  duty  of 
a  traveller  to  assume  tliat  the  railroad  company  would  disregard 
the  plain  provisions  of  our  statute,  especially  in  running  an  extra 
train,  and,  therefore,  he  should  not  trust  merely  to  his  eyes  and 
ears,  but  must  put  them  in  a  position  in  which  it  could  be  ascer- 
tained with  certainty  whether  such  total  disregard  of  the  statute 
would  or  would  not  occur  ?  I  doubt  if  our  previous  decisions  re- 
quire us  to  go  so  far.  I  concede  that  a  traveller  has  no  right  not 
merely  to  disregard  his  own  safety  but  the  safety  of  the  passengers 
on  the  road  by  a  reckless  courae ;  he  must  use  his  eyes  and  ears,  and 
although  the  positive  requirements  of  our  statute  are  disregarded, 
he  has  no  redress,  if  the  injury  occurs  through  his  own  reckless- 
ness ;  but  the  question  of  negligence  is  one  of  fact  as  well  a£  law, 
and  although,  where  the  evidence  clearly  establishes  such  negU- 
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genoe  the  court  may  at  once  pronounce  it  to  to  be  such  as  precludes 
all  relief,  there  may  be  cases  in  which  it  must  be  left  to  a  jury  to 
say  whether  under  the  facts  there  was  negligence  or  not  this 
was,  in  my  opinion,  such  a  case.  The  instructions  were  confessedly 
correct,  and  I  am  not  prepared  to  say  that  the  verdict  was  without 
evidence.  I,  therefore,  am  in  favor  of  affirming  the  judgment. 
Judge  Norton  concurs  in  tlys  view. 

On  Rehea/nng. 

Shebwood,  C.  J. — This  case  has  been  re-argued,  not  upon  the 
merits,  however,  but  upon  the  point  of  the  sufficiency  of  the  bill 
of  exceptions,  i.e.,  whether  it  is  to  be  regarded  as  part  of  the  record 
in  consequence  of  the  steps  taken  in  the  lower  court  with  that  ob- 
ject in  view. 

1.  Conceding  that  the  original  entry  of  record  was  insufficient 
to  authenticate  the  bill  of  exceptions  and  show  that  it  was  "  filed," 
we  are  all  of  opinion  that  any  defect  in  this  regard  was  remedied 
by  the  nunc  pro  tunc  entry  made  at  a  subsequent  term.  It  is  in- 
sisted by  counsel  for  plaintiff  that  the  entry  just  mentioned  did 
not  have  the  effect  designed,  for  the  reason  that  the  requisite  notice 
was  not  given  as  required  by  law.  The  record  shows  that  notice 
of  the  intended  application  was  served  on  one  of  plaintiff's  attor- 
neys of  record  two  days  prior  to  the  time  fixed  for  hearing  the 
application,  and  one  day  before  such  application  upon  another  of 
plaintiff's  attorneys  who  resided  in  the  town  where  the  court  was 
neld.  The  statute  with  regard  to  notices  in  general  provides  that: 
"  Notices  shall,  unless  a  different  time  is  prescribed  by  law  or  the 
practice  of  the  court,  be  given  at  least  five  days  before  the  time 
appointed  for  the  hearing  of  the  motion,  pleading  or  otlier  pro- 
ceeding." This  statute,  it  will  be  observed,  only  fixes  five  days  as 
a  general  rule,  for  fjiving  notices,  and  that  this  general  rule  is  to 
prevail,  "  unless  a  different  time  is  prescribed."  Doubtless  a  dif- 
ferent time  could  have  been  prescribed  by  the  practice  of  tlie 
Audrain  circuit  court  for  the  service  of  notices,  other  than  that 
fixed  by  general  statutory  regulation  ;  and,  if  such  practice  were 
at  all  consistent  with  reason,  we  would  not  interfere  with  it.  It  i& 
to  be  presumed  that,  in  making  the  corrective  entry,  the  court  con- 
formed to  a  different  time  prescribed  by  its  own  practice  for  the 
giving  of  notices  in  such  cases.  Such  presumptions  are  constantly 
indulged  in,  in  respect  to  the  action  of  the  circuit  courts.  If  the 
action  of  the  lower  court  in  the  present  instance  did  not  conform 
with  its  rules  of  practice,  it  would  be  very  easy  to  show  it,  and  thus 
overthrow  the  course  taken  by  that  court  in  making  the  amenda- 
datory  entry  in  question.  As  there  is  nothing  appearing  to  combat 
the  presumption  above  mentioned,  as  the  party  who  alleges  error  in 
this  regard  has  not  proved  it,  such  presumption,  in  accordance 
with  a  familiar  nile,  must  continue  to  prevail  and  give  sanction 
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and  validity  to  the  conrse  in  this  respect  which  the  circuit  court 
took 

2.  But  it  is  pressed  upon  our  attention  that,  even  if  the  nunc 
pro  tunc  entry  accomplished  all  it  was  designed  to  accomplish,  the 
plight  of  the  defendant  is  not  bettered  thereby,  because,  although 
a  motion  for  a  new  trial  was  filed  at  the  term  the  trial  occurred, 
and  was  continued  over  and  not  determined  until  the  next  terra, 
that  no  bill  of  exceptions  having  been  filed  at  the  trial  term,  when 
certain  exceptions  were  taken,  tnat  such  exceptions  could  not  be 
saved  or  preserved  by  a  bill  of  exceptions  filed  at  the  next  term, 
upon  the  overruling  of  the  motion  for  a  new  trial,  which  motion 
was  incorporated  in  such  bill.  The  contrary  view  has  twice  been 
held  by  this  court,  and  a  number  of  years  ago,  Eiddlesbarger  v. 
McDaniel,  38  Mo.,  138 ;  Gray  v.  Parker,  lb.,  160 ;  and  we  see  no- 
reason  to  depart  from  the  raling  then  made,  especially  as  no  case 
is  to  be  found  in  our  reports  making  a  different  ruling  to  that  made 
in  the  cases  just  cited ;  in  fact,  until  now  the  precise  point  pre- 
sented in  the  two  cases  in  38  Mo.,  supra,  has  never  been  before  this^ 
court.  The  statute  requires  that  "  all  exceptions  taken  during  the 
trial  of  a  cause  or  issue  before  the  same  jury  shall  be  embraced  in 
the  same  bill  of  exceptions,"  but  it  was  certainly  never  designed, 
where  a  motion  for  a  new  trial  is  made  and  then  continued  to  the 
next  term,  that  a  bill  of  exceptions  should  be  filed  at  the  trial 
term  to  preserve  the  exceptions  then  taken,  and  then  another 
bill  of  exceptions  should  be  filed  at  the  next  term,  whose  sole  oflBce 
would  be  to  preserve  the  motion  for  a  new  trial.  And  yet  this  must 
be  plaintiff's  position,  if  a  motion  for  a  new  trial,  when  con- 
tinued, has  not  the  effect,  as  decided  in  38  Mo.,  supra,  of  keeping 
the  cause  in  the  breast  of  the  court,  by  reason  of  tiie  pendency  of 
the  motion,  until  the  motion  is  determined. 

The  case  of  the  State  v.  Ware,  69  Mo.,  332,  bears  no  analogy  to 
this  one,  for  the  reason  that  there  the  exception  not  saved  by  bill 
at  the  proper  term  was  one  occurring  on  a  preliminary  motion  for 
a  change  of  venue,  and  besides,  the  trial  did  not  take  place  at  tliat 
term,  and  consequently  no  motion  for  a  new  trial  was  made  and 
continued  so  as  to  carry  the  case  over.  These  features  distinguish 
that  case  very  broadly  from  this.  It  has  been  the  constant  practice 
in  this  state  to  file  a  motion  for  a  new  trial,  and  to  let  the  same  go 
over  for  determination  to  the  next  terra,  under  the  belief  that  the 
pendency  of  the  motion  would  operate  as  above  indicated.  In 
njany  instances,  where  the  terms  of  the  court  are  brief,  or  the 
verdict  is  returned  near  the  end  of  the  term,  if  the  matters  occur- 
ring at  the  trial  could  not  be  carried  over  in  this  way,  especially 
if  the  trial  involved  the  taking  of  a  great  deal  of  testimony  and 
the  saving  of  numerous  exceptions,  the  practical  result  would 
be  the  affirmance  of  the  judgment  of  the  lower  court.    We  shall 
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adhere  to  our  former  rulings  in  this  regard,  and  doing  so,  the  judg- 
ment must  be,  as  at  first  ordered,  reversed.     All  concur. 

See  note  p.  226. 


The  Pennsylvania  Railboad  Company,  Plaintiffs  in  Error, 

V. 

"William  A.  Righteb  and  Wife,  Defendants  in  Error. 

(42  New  Jersey,  180.     March  Term,  1880). 

It  is  a  part  of  the  rule  of  contributory  negligence  that  the  plaintif  s  negli- 
gent act  must  proximately  contribute  to  his  injury ;  but  if  it  so  con- 
tribute, the  comparative  degrees  of  the  plaintifTs  and  defendant's  negli- 
gence will  not  be  considered. 

If  the  case  presents  a  fairly  debatable  question  whether  the  plaintiffs  negli- 
gent conduct  did  so  contribute,  the  solution  of  that  question  is  for  the 
jury ;  but  if  it  clearly  appears  that  such  conduct  did  contribute,  then 
the  court  should  direct  a  nonsuit. 

It  is  a  primary  rule  of  legal  caution  that  a  person  about  to  cross  a  railroad  is 
bound  to  use  his  eyes  and  ears,  to  watch  for  sign-boards  and  signals,  to 
listen  for  bell  and  whistle,  and  to  guard  against  the  approach  of  trains 
by  looking  each  way  before  crossing. 

The  failure  of  the  company  to  provide  or  give  a  statutory  signal  will  not  re- 
lieve a  person  from  making  this  observation,  if  he  has  an  opportunity,  bjr 
a  view  of  the  road,  to  avoid  danger. 

A  servant  driving  a  carriage  along  a  street  crossing  a  railroad,  and  having. 
)yhile  yet  at  a  point  distant  over  thirty  feet  from  the  railroad  track,  a 
view  of  the  same  for  a  mile  to  the  south,  drove  across  the  track,  and  the 
rear  of  his  wagon  was  struck  by  a  train  coming  from  the  south,  and  the 
wagon  was  demolished  and  the  persons  within  it  injured.    Hdi— 

1.  That  the  negligent  act  of  the  servant  contributed  to  the  injury. 

13.  That  the  fact  that  a  train  was  just  starting  from  a  station  one-quarter  of  & 
mile  north,  and  blowing  a  whistle  could  not  have  distracted  the  servant's 
attention  so  as  to  relieve  him  from  his  duty  to  look  south. 

An  action  was  brought  by  Mr.  Eighter  and  wife  against  the 
Pennsylvania  Railroad  Company,  for  damages  occafiioned  by  a  col- 
lision between  a  train  of  the  company  and  a  carriage  of  the  plain- 
tiffs below,  driven  by  his  servant,  and  containing,  as  occupants. 
Mrs.  Righter  and  two  daughters. 

At  the  trial  a  verdict  was  returned  in  favor  of  the  plaintiffs 
The  present  writ  of  error  brings  up  the  judgment  thereon  and  the 
record  of  the  proceedings  upon  the  trial. 

For  the  plaintiff  in  error,  John  P.  Jackson  and  E.  T.  Green 
<;ited : 

Penn.  Canal  Co.  v.  Bentley,  66  Penn.  St.,  30 ;  Penn.  R.  E.  ^'^^ 
V,  Matthews,  7  Vroom,  631 ;  Allen  v.  B.  <fe  A.  R.  R.  Co.,  105 
Mass.,  77 ;  Penn.  R.  R.  Co.  v,  Beale,  73  Penn.  St.,  604 ;  Runjon 
^.  Central  R.  R.  Co.,  1  Dutcher,  666 ;  Taff  t?.  Warman,  5  C.  B. 
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(N.  S.),  585  ;  Eliis  v.^.  W.  Co.,  2  H.  &  K,  424 ;  Cliff  v,  E.  W. 
Co.,  L.  R,  5  Q.  B.,  2oo ;  Keiinard  v.  Burton,  25  Me.,  49  ;  State  v. 
R.R.  Co.,  52  N.  II.,  528;  Robinson  v.  Cone,  22  Vt.,  213;  Gaha- 
^n  V,  R.  R.  Co.  1  Allen  187  ;  Berge  v.  Gardiner,  19  Conn.,  507  ; 
Welds  V,  R.  R.  Co.,  24  N.  Y.,  430 ;  Moore  v.  R.  R.  Co.,  4  Zab., 
284 ;  R.  R.  Co.,  v.  Haslan,  4  Vroom,  147 ;  D.,  L.  &  W.  R.  R.  Co. 
V.  Toffey,  9  Vroom,  525 ;  Harper  v,  R.  R.  Co.,  3  Vroom,  88 ; 
Runyon  v.  R.  R.  Co.,  1  Dntcher,  556  ;  Blake  v,  R.  R.  Co.,  3  Stew., 
240 ;  R.  R.  Co.  v.  Van  Horn,  9  Vroom,  133 ;  Penn.  Canal  Co.  v. 
Bentley,  ^Q  Penn.  St.,  30 ;  R.  R.  Co.  v.  Kirkpatrick,  35  Md.,  32 ; 
Flvnn  V,  R.  R.  Co.,  40  Cal.,  44  ;  R.  R.  Co.  v,  Dixon,  42  Ga.,  327 ; 
Kfein  v,  R.  R.  Co.,  17  Gratt.,  400  ;  Watson  v.  Transp.  Co.,  52  Mo., 
434;  R.  R.  Co.  v.  Godard,  25  Ind.,  185  ;  Fallon  v,  Boston,  3  Allen, 
39 ;  McCnlly  v.  Clarke,  40  Penn.  St.,  399 ;  Stinson  v,  R.  W.  Co., 
32  If.  Y.,  333  ;  Shaw  v.  B.  &  W.  R.  W.  Co.,  8  Allen,  45  ;  Baxter 
V.  R.  W.  Co.,  41  N.  Y.,  9 ;  Lake  Shore  R.  R.  Co.  v.  Miller,  25 
Mich.,  274 ;  Whart.  on  Neg.,  ch.  9,  §  300 ;  Camp,  on  Neg.,  §§ 
81-83.       ^ 

For  the  defendant  in  error,  Thomas  N.  McCarter  cited  : 
Bonnell  v  D.,  L.  &  W.  R.  R.  Co.,  10  Vroom,  189  ;  N.  J.  R.  R. 
Co.  ads.  West,  3  Vroom,  95 ;  Weber  v,  N.  Y.  Cent.  R.  R.  Co.,  58 
N.  Y.,  451 ;  Penn.  R.  R.  Co.  v.  Matthews,  7  Vroom,  531 ;  Cliff  v. 
Midland  R.  R.  Co.,  5  L.  R.,  Q.  B.  258 ;  Bilbee  v.  R.  R.  Co.,  IS 
C.  B.  (N.  S.),  584 ;  Johnson  v,  Hudson  River  R.  R.  Co.,  20  N.  Y., 
75 ;  Biesegel  v.  N.  Y.  Cent.  R.  R.  Co.,  40  N.  Y.,  12 ;  Harty  v. 
Cent.  R.  K  Co.,  42  N.  Y.,  472 ;  Richardson  v,  N.  Y.  Cent. 
R  R.  Co.,  45  N.  Y.,  846;  Eaton  v,  Erie  Railway  Co.,  51  N. 
Y.,  544;  Weber  v.  N.  Y.  Cent.  R.  R.  Co.,  57  N.  Y.,  458; 
Cordell  v,  N.  Y.  Cent.  R.  R.  Co.,  70  N.  Y.,  123 ;  Bradley  v.  Bos- 
ton  &  Me.  B.  R.  Co.,  2  Cush.,  543 ;  Longfield  v.  Old  Colony  R. 
R.  Co.,  10  Cnsh.,  569 ;  I.  &  St.  L.  R.  K.  Co.  v.  Stables,  62  III, 
3J17 ;  I.  C.  R.  R.  Co.  v.  Burton,  69  111.,  178 ;  Webb  v,  Portland  & 
Kennebec  R.  R.  Co.,  57  Me.,  134 ;  Phila.  &  Reading  R.  R.  Co.  v. 
Kelley,  19  Alb.  L.  Jour.,  263  ;  Spencer  -y.  I.  C.  R.  K.  Co.,  29  la., 
.59 ;  Artz  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  34  la.,  153 ;  Robinson 
V.  W.  P.  R.  R.  Co.,  45  Cal.,  409 ;  Belfontaine  Railway  Co.  v. 
Hurston,  33  Ind.,  335 ;  Louisville  R.  R.  Co.  v.  Commonwealth,  13 
Bush  (Ky.),  388.^ 
The  opinion  of  the  court  was  delivered  by 

Heed,  J. — The  first  and  leading  contention  of  the  counsel  for 
the  plaintiffs  in  error,  is  that  the  plaintiffs  below  should  have  been 
nonsuit^  at  the  trial. 

This  is  claimed  upon  the  ground  that,  from  the  case  there  made 
bv  the  plaintiffs,  it  clearly  appeared  that  the  negligent  act  of  the 
plaintim'  servant  contributed  to  the  causation  of  the  collision  by 
which  the  plaintiffs'  family  was  injured. 
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The  legal  rule  that  where  a  person  receiving  an  injury  has,  bv 
his  own  negligent  conduct,  partly  aided  in*  occasioning  the  injury, 
he  cannot  recover  from  the  other  party  whose  act  assisted,  has 
been  so  often  asserted  in  the  courts  oi  tliis  state,  that  a  restatement 
of  the  doctrine,  on  the  ground  upon  which  it  rests,  would  be  wasted 
labor.  Moore  v.  Central  R.  E.  Co.,  4  Zab.,  824 ;  Runyon  v.  Cen- 
tral R.  R.  Co.,  1  Dutcher,  566 ;  Telfer  v.  Northern  R.  R.  Co.,  1 
Vroom,  188 ;  Harper  v.  Erie  R.  R.  Co.,  3  Vroom,  88 ;  Mathews 
V,  Pennsylvania  R.  R.  Co.,  7  Vroom,  531 ;  ToflEey  v.  Del.,  Lack. 
&  West.  R.  R.  Co.,  9  Vroom,  525 ;  Bonnell  v.  Del.,  Lack.  &  West 
R.  R.  Co.,  10  Vroom,  300. 

It  is  settled,  as  a  part  of  this  rule,  that  the  negligent  act  of  the 
plaintiff  must  contribute,  proximately,  to  the  injuiy,  else  the  right 
of  the  plaintiff  to  recover  will  not  be  defeated  by  such  act. 

If,  in  spite  of  his  negligent  act,  the  injury  would  have  occurred 
by  means  of  the  negligent  conduct  of  the  defendant,  or  if  the  in- 
jury is  disconnected  from  his  act  by  an  independent  cause,  tlien 
there  is  no  legal  contribution  to  the  injury.  Moore  v.  Central  R 
R.  Co.,  supra ;  Van  Horn  v.  Central  R.  R.  Co.,  9  Vroom,  133 ; 
Sper.  &  Red.  on  Neg.,  §  33 ;  Whart.  on  Neg.,  §  331. 

It  is  also. settled  that  the  comparative  degrees  of  the  neffligence 
of  the  respective  parties  w^ill  not  control  the  question  of  Jiabilitr, 
but  that  if  the  plaintiff,  in  any  degree,  proximately  contributed  to 
the  injury,  he  cannot  recover.  Drake  v.  Mount,  4  Vroom,  441 ; 
Haslan  et  al.  v,  M.  &  E.  R.  R.  Co.,  Id.,  147 ;  Sper.  &  Red.  on 
Neg.,  §  37 ;  Whart.  on  Neg.,  §  334. 

It  is  also  settled  that  if  the  case  presents  a  fairly  debatable  qnes- 
tion  whether  the  plaintiffs'  negligent  conduct  so  contributed,  tlie 
solution  of  that  question  is  for  the  jury ;  but  if  it  clearly  appears 
that  such  conduct  did  contribute  to  the  production  of  the  injury, 
then  the  court  should  control  the  case  and  direct  a  nonsuit. 
Moore  v.  Central  R.  R.  Co.,  supra ;  Runyon  v.  Central  R.  R.  Co., 
1  Dutcher,  556 ;  Aycrigff  v.  New  York  &  Erie  R.  R.  Co.,  1 
Vroom,  460 ;  Harper  v.  Erie  R.  R.  Co.,  3  Vroom,  88 ;  Mattbe\?B 
V.  Penn.  Central  K.  R.  Co.,  7  Vroom,  531;  ToSeyv.  D.,  L.  & 
W.  R.  R.  Co.,  supra ;  Bonnell  v.  D.,  L.  &  W.  R.  K.  Co.,  supra; 
Whart.  on  Neg.,  §  427. 

Does  the  evidence  taken  at  the  trial,  in  this  case,  show  a  clear 
case  of  negligence  on  the  part  of  the  plaintiffs'  servant  contributiug* 
proximately,  to  the  cause  of  the  injury  in  question  ? 

The  question  of  the  presence  or  absence  of  negligence  must  be 
largely  dependent  upon  the  circumstances  surrounding  each  case. 
The  test  is  the  absence  of  such  caution  as  a  person  of  ordinary 
prudence  would  exercise  under  the  circumstances. 

The  degree  of  care  which  a  person  is  called  upon  to  exert  rises 
and  falls  with  the  danger  to  himself  and  to  others  who  are  depen- 
dent upon  his  conduct. 
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A  person  dealing  with  noxious  chemicals  or  dangerous  machinery 
is  chargeable  with  a  high  degree  of  vigilance,  because  the  natural 
result  of  a  less  degree  of  care  is  disaster  to  life  and  property. 

Upon  the  managers  of  a  railroad,  compelled  to  use  fire  and  power- 
ful engines  and  swift  trains,  which,  by  the  mismanagement,  may 
occasion  terrible  injury  to  life  and  devastation  to  property,  is 
thrown  a  liability  to  use  a  degree  of  care  commensurate  with  the 
risk.  Salmon  v.  D.,  L.  &  W .  R  R.  Co.,  10  Vroom,  299 ;  West 
'V.  N.  J.  R.  R.  &  T.  Co.,  3  Vroom,  91 ;  Klein  v.  Jewett,  11  C.  E. 
Green,  474,  12  Id.,  550 ;  Bradley  v.  Boston  &  M.  R.  R.,  2  Cush., 
539 ;  C,  B.  &  Q.  R.  R.  Co.  v.  Stump,  55  III,  367 ;  Whart.  on 
Is  eg.,  §  798.  And  inasmuch  as  the  exigencies  of  modern  life  have 
compelled  the  legalizing  of  these  means  of  commerce,  the  law  has 
imposed  upon  the  citizen  the  duty  of  exercising  the  highest  prac- 
ticable degree  of  care  in  avoiding  the  danger  to  himself  ana  the 
possible  injury  to  those  carried  likely  to  be  caused  by  a  collision 
with  or  an  obstruction  of  these  trains.  Moore  v.  Central  R.  R. 
Co.,  supra ;  Runyon  v.  Central  R.  R.  Co.,  supra ;  Telfer  v.  North- 
em  R.  R.  Co.,  supra. 

Perhaps  no  question  has  more  frequently  received  the  considera- 
tion of  the  courts  than  what  conduct  amounts  to  the  ^exercise  of 
tlie  proper  degree  of  care  in  avoiding  a  railway  collision;  and 
when  we  reflect  that  in  this  country  alone,  during  every  hour  of 
the  day  and  night,  hundreds  of  such  trains  are  speeding  through 
villages  and  across  highways,  it  is  only  marvellous  that  the  occasions 
for  tnese  judicial  examinations  are  not  still  more  frequent. 

But  the  occasions  have  been  suflSciently  frequent  to  give  the 
courts  the  opportunity  to  express  considerable  judicial  sentiment 
upon  the  question,  and  that  sentiment  has  been  formulated  into 
rules,  whidi  may  be  applied  to  the  solution  of  almost  every  kindred 
question  that  may  arise. 

A  primary  rule  of  legal  caution  is  that  a  person  about  to  cross  a 
railr(»d  is  bound  to  use  his  eyes  and  ears,  to  watch  for  sign-boards 
and  signals,  to  listen  for  bell  and  whistle,  and  to  guard  against  the 
apnroach  of  a  train  by  looking  each  way  before  crossing.  Telfer 
'V.  Northern  R.  R.  Co.,  supra;  Haslan  v,  M.  &  E.  R.  R.  Co.,  4 
Vroom,  147 ;  Cliflf  v.  Midland  R.  R.  Co.,  5  Q.  B.,  258 ;  Stiibley  v. 
London  &  K  W.  R.  R.  Co.,  L.  R.,  1  Exch.,  13 ;  Buttertield  v. 
Western  R.  R.  Co.,  10  Allen,  532 ;  Baxter  v.  Troy  &  Boston 
R.  R.  Co.,  41  N.  Y.,  502.  Nor  will  the  fact  that  the  company 
has  failed  to  provide  or  give  a  statutory  signal  relieve  the  person 
from  making  this  observation,  if  he  has  an  opportunity,  by  a  view 
of  the  road,  to  avoid  danger.  Runyon  v.  Central  R.  R.  Co., 
supra;  McCall  v.  N.  Y.  Central  R.  R.  Co.,  54  N.  Y.,  642;  Ernst 
r.  Hudson  River  R.  R.  Co.,  39  N.  Y.,  61 ;  Phelps  v.  Illinois  R.  R. 
Co.,  29  HL,  447. 
Upon  turning  to  the  testimony  in  the  present  case,  the  following 
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facts  appear :  The  wagon  of  Mr.  Righter  was,  at  the  time  of  the 
collision,  driven  by  Deany,  a  servant.  He  had  driven  along  Jef- 
ferson Avenue,  which  runs  parallel  with  tlie  railroad,  and  turned 
into  Fairmount  Avenue,  which  crosses  the  railroad.  It  was  in 
crossing  the  railroad  on  this  avenue  that  the  collision  occurred. 
The  place  where  Deany  turned  into  Fairmount  Avenue  is  akmr 
two  hundred  yards  from  the  railroad.  Before  he  reached  the  rail- 
road he  crossed  Walnut  Street,  a  street  running  parallel  with  the 
railroad,  and  crossing  Fairmount  A,venue  two  nundred  and  seven 
feet  from  the  railroad. 

There  is  a  slight  descent  from  Jefferson  Avenue  to  Walnut 
Street,  but  from  Walnut  Street  to  the  railroad  it  is  about  level. 
Fairmount  Avenue  is  eighty  feet  in  width,  and  crosses  the  railroad 
at  right  angles.  The  railroad,  where  it  crosses  Fairmount  Avenue, 
has  tliree  tracks.  The  westerly  track  is  for  trains  going  south,  the 
middle  track  for  trains  going  north,  and  the  easterly  track  is  a 
switch  and  side-track.  The  train  which  struck  the  wagon  of  the 
plaintiffs  was  going  north,  on  the  middle  track ;  the  wagon  was 
crossing  from  east  to  west. 

About  a  quarter  of  a  mile  north  from  this  crossing  is  the  North 
Elizabeth  station ;  about  a  mile  south  is  the  Central  Elizabeth 
station.     The  track  between  them  is  nearly  straight. 

In  passing  down  Fainnount  Avenue  from  Walnut  Street,  there 
was  no  difficulty  in  observing  the  approach  of  a  train  from  the 
north.  In  the  direction  of  the  North  Elizabeth  station  there  were 
neither  fences,  houses  nor  trees  to  intercept  the  vision. 

In  the  other  direction,  from  which  the  colliding  train  came,  there 
were  no  fences  or  houses,  but  there  were  some  trees.  There  were 
two  or  three  trees  growing  on  that  side  of  Fairmount  Avenue,  and 
there  were  a  few  trees  growing  on  a  line  on  the  easterly  side  of  the 
railroad,  and  about  forty-seven  feet  from  the  middle  track,  but  not 
on  the  company's  land.  Many  of  these  trees  were  small,  and 
between  some  there  was  considerable  space.  How  much  these 
trees  intercepted  the  view  of  the  track  is  not  very  clear,  nor  do  I 
think  material. 

The  railroad  caution-post  at  the  crossing  at  Fairmount  Avenue 
was  twenty-five  feet  from  the  easterly  track,  and  thirty-three  or 
thirty-eight  feet  from  the  middle  track.  Standing  on  a  line  with 
this  caution-post,  in  the  middle  of  Fairmount  Avenue,  the  track 
was  visible  lor  a  mile  to  the  south. 

This  all  appears  from  the  testimony  of  Mr.  Lehlbach,  a  witnesB 
for  the  plaintiffs. 

Into  this  avenue,  then,  Deany,  on  the  22d  of  July,  1878,  turned 
his  wagon,  and  drove  down  across  Walnut  Street.  He  says  that 
he  stopped  at  Walnut  Street  and  listened.  He  saw  a  train  standing 
at  the  North  Elizabeth  station  ;  looked  to  the  south,  and  saw  no 
train.     He  started  on  again,  and  when  he  came  within  one  hundred 
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and  twen^r  feet  of  the  road  he  stopped  again  and  palled  up  his 
horses.  He  saw  the  ti*ain  at  tlie  depot,  and  stood  andloookea  and 
listened)  and  hearing  no  hell  or  whistle,  he  started  on  again  ;  and 
when  he  got  upon  the  side  track — the  horses  on  the  other  track — 
saw  the  train  come  flying  right  into  him.  It  struck  the  rear  part 
of  the  wagon,  and  the  persons  therein  were  thrown  out  and  injured. 

Now,  it  clearW  appears  that  whatever  obstruction  there  was  to 
prevent  a  view  oi  the  track  to  the  south  at  any  point  on  Fairmount 
Avenue  from  Walnut  Street  to  the  caution-post,  yet  when  Deany 
came  opposite  that  post,  and  while  still  more  than  thirty  feet  from 
the  miaole  track,  he  had  a  clear  field  for  observation.  He  says  his 
horses  were  gentle.    He  says  he  wai3  driving  at  a  jog-trot. 

I  am  unable  to  see  any  reason  whyj  if  he  nad  usea  his  eyes  with 
any  degree  of  care,  he  could  not  have  seen  the  approaching  train 
in  time  to  arrest  the  progress  of  his  carriage  and  avoid  the  ccnlision. 
It  was  his  duty  to  approach  the  track  with  caution,  and  to  have  hi& 
horses  at  such  a  gait  and  under  such  control  as  would  allow  him  to 
arrest  their  movements  at  once.  Deany  himself  does  not  say  that 
he  looked  at  that  point.  There  is,  however,  the  testimony  of  three 
witnesses,  who  say  that  they  saw  him  look.  But  such  testimony 
cannot  aid  the  plaintifib  where  it  is  clear  that,  if  he  looked  with 
with  care,  he  must  have  seen  the  train.  If  a  traveller,  says  Dr. 
Wharton,  by  looking  along  the  road,  could  have  seen  an  approach- 
ing train  in  time  to  escape,  it  would  be  presumed,  in  case  of  col- 
lision, that  he  did  not  Iook,  or,  looking,  did  not  heed  what  he  saw. 
Vhart.  on  Neg.,  §  382. 

It  is  said,  or  was  said  below,  that  there  were  facts  which  operated 
to  interfere  with  Deany's  discovery  of  the  approaching  train. 

There  was  a  train  standing  at  the  Korth  Elizabeth  station,  which 
was  blowing  off  steam,  whidi  prevented,  or  might  have  prevented, 
his  hearing  the  beU  of  the  colhding  train.  But  it  is  obvious,  from 
the  principles  already  enumerated,  that  this  did  not  excuse  the  use 
of  his  eyes.    He  was  bound  to  watch  as  well  as  listen. 

Kor  can  the  fact  that  a  train  was  moving  from  another  direction 
have  any  weight.  When  a  person  is  connised  by  the  presence  of 
two  dangers,  and  in  endeavoring  to  avoid  one  meets  tne  other,  it 
will  then,  when  it  appears  that  such  second  danger  was  caused,  not 
by  want  of  care,  but  by  terror  or  confusion  liSely  to  result  from 
the  situation,  relieve  the  injured  person  from  the  imputation  of 
negligence.  This  train,  however,  was  a  quarter  of  a  mile  away. 
It  was  just  moving  off.  It  could  not  have  distracted  the  attention 
of  Deany  so  as  to  have  prevented  his  looking  in  the  opposite  direc- 
tion, nor  does  he  say  that  he  did.  It  is  also  claimed  that  his  view 
of  the  colliding  train  was  intercepted  by  four  platform  cars  which 
stood  on  the  sliding.  These  cars  were  so  low  as  to  conceal  only  a 
part  of  the  cars,  and  so  located  as  to  intercept  the  view  of  only  a 
part  of  the  train.  I  think  that  the  absence  of  motion  of  these 
2  A.  &  E.  R  Cas.— 16 
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platform  cars  would  only  render  the  motion  of  the  train  more  per- 
ceptible. That  the  motion  of  an  engine  and  a  train  of  passenger 
cars  could  be  so  concealed  by  these  platform  cars  as  to  prevent 
the  discovery  of  the  approaching  train  by  Deany  does  not  seem 
to  me  possible. 

I  am  compelled  to  the  conclusion  that  the  negligence  of  Deany 
was  clear,  and  that  it  proximately  contributed  to  the  collision. 

However  unfortunate  the  result  is  to  the  plaintiflfa,  yet,  by  a  well- 
settled  rule  of  law,  Deany's  negligence  is  imputable  to  his  employ- 
ers, and  they  should  therefore  nave  been  nonsuited  below. 

The  judgment  should  be  reversed. 

For  affirmance,  Dixon,  Knapp,  Scm>D£B — 3. 

For  reversal.  The  Chancellor,  Chief  Justice,  Beed,  Va5 
Syckel,  Dodd,  Geeen,  Lathbop — 7. 

See  C.  &  N.  W.  By.  Co.  «.  Dimick,  Adm^r.,  infra. 

A  traveller  approaching  a  railroad  track  in  crossing  a  highway,  is  bound  to 
exercise  ordinary  prudence — such  prudence  as  is  fairly  commensurate  with 
the  nature  of  the  risk.  If  he  can  see  for  a  lon^  distance  up  and  down  the 
track,  he  is  bound  to  look  to  see  whettier  a  train  is  approaching,  and  if  the 
track  can  only  be  seen  for  a  short  distance,  he  is  bouna  to  look  and  listen  for 
an  approachinff  train,  and  where,  by  the  exercise  of  tliese  senses,  he  might 
have  avoided  the  injury,  no  recovery  can  be  had.  No  man  has  a  right  to  de> 
pend  entirely  upon  the  care  and  prudence  of  others ;  he  is  boimd  himself  to 
exercise  due  care — care  commensurate  with  the  nature  of  the  risk  to  which 
he  is  exposed,  in  preventing  injury  to  himself  from  lack  of  proper  caution  in 
others.  But  if,  after  having  looked  and  listened  without  seeing  or  bearing 
an  approaching  train,  within  a  reasonable  distance  of  the  crossing,  he  is,  by 
reason  of  a  neglect  of  the  defendant  to  blow  the  whistle  or  ring  the  bell  at  & 
reasonable  distance  from  the  crossing,  run  upon  and  injured,  liability  attach- 
es therefor.  Wilcox  «.  Rome,  etc.,  R.  R.  Co.,  89  N.  Y.,  358;  Ernst  v,  Hud- 
son, etc.,  R.  R.  Co.,  89  N.  Y.,  61 ;  Wilds  «.  Hudson,  etc.,  R.  R.  Co.,  29 N.  Y., 
816;  Eaton  «.  Erie  R.  R.  Co.,  61  N.  Y.,  544;  Gozales  «.  N.  Y.,  etc.,  R.  R 
Co. ,  38  N.  Y.,  440 ;  Morse  c.  Erie  R.  R.  Co.,  65  Barb.,  491 ;  Bieseigel «.  X.  Y., 
etc.,  R.  R.  Co.,  40  N.  Y.,  9;  Steves  ©.  Oswego,  etc.,  R.  R  Co.,  18  N.  Y.,422; 
Bpencer  o.  Utica,  etc.,  R.  R.  Co.,  5  Barb.,  837;  Havens  v.  Erie  R.  R  Co.,  41 
K  Y.,  296;  Hartley  c.  Central,  etc.,'R.  R  Co.,  42  N.  Y.,  468;  Haight  f.  N. 
Y.,  etc.,  RRCo.,  7  Laws  (N.  Y.),  491;  Mentz,  8  Abb.  Ct.  of  App.,  Dec., 
274;  Richardson©.  N.  Y.  R  R  Co.,  45  N.  Y.,  846;  Davis  «.  N.  Y.,  etc.,  R. 
R.  Co.,  47  N.  Y.,  400;  Gorton  v.  Erie  R  R  Co.,  45  K  Y.,  660;  Levy  t.  Great 
Western  R  R  Co.,  48  N.  Y.,  675;  Stackusu.  N.  Y.,  etc.,  R  R  Co.,  7  Hun., 
(N.  Y.),  659;  Reynolds®.  N.  Y.,  etc.,  R  R  Co.,  58  N.  Y.,  248;  Brindell  r. 
Buffalo,  etc.,  RR  Co.,  27  Barb.,  534;  Bernhardt  «.  Rensselaer,  etc,  R  R 
Co.,  1  Abb.  App.,  Dec.,  131;  McGrath  o.  Hudson,  etc.,  R  R  Co.,  32  Barh, 
144;  Allyn  f>.  Boston,  etc.,  R.  R  Co.,  105  Mass.,  77;  Sweeney  «.  Old  Colony 
R  R  Co.,  10  Allen,  368;  Butterfield  «.  Western  R  A  Co.,  10  Allen,  632; 
Warren  f>,  Fitchburgh  R.  R.  Co.,  8  Allen,  227 ;  Chaffee  «.  Boston,  etc,  R  R 
Co.,  104  Mass.,  108;  Wheelock  t^.  Boston,  etc.,  R  R  Co.,  105  Mass.,  ^3; 
Linfield  v.  Old  Colony  R.  R  Co.,  10  Cush.,  662;  Moore  «.  Central  R  R  Co., 
24  N.  J.,  268;  Runyon  tj.  Central  R  R  Co.,  25  N.  J.,  557;  Railroad  Co.  c. 
Houston,  95  U.  S.,  697;  Shultz  c.  Penn,  R  R  Co.,  5  Reporter,  876;  Penn- 
sylvania R  R  Co.  D.  Bentley,  66  Pa.  8t.,  80;  Pittsburgh,  etc.,  R  R  Co-t 
«.  Dunn,  56  Pa.  St.,  280;  Pennsylvania  R.  R.  Co.  c.  Beale,  78  Pa.,  8t,  504; 
Lehigh  Valley  R  R  Co.  f>.  Hall,  61  Pa.  St.,  861;  Hanover  R  R  Co.».  Coylc, 
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55 Fa.  St,  896;  North  Pennsylvaiiia  R.  R.  Co.,  o.  Heileman,  49  Pa.  St.,  60; 
Pennsylvania  R.  R  Co.  v.  Ackerman,  74  Pa.  St.,  265;  Illinois,  etc.  R.  R.  Co. 
t.  Baches,  65  111.,  379;  Chicago,  etc.,R.  R.,  Co.«.  Still,  19 111.,  499;  Chicago, 
etc.,  R.  R.  Co.  17.  Adler,  56  111.,  844;  Chicago,  etc.,  R.  R.  Co.  v,  Jacobs,  63 
111.,  178;  St.  Louis,  etc.,  R.  R.  Co.  «.  Manly,  58  111.,  300;  Chicago,  etc.,  R. 
R.  Co.«.Kusel,  68  111.,  180;  Chicago,  etc.,  R.  R  Co.  «.  Hatch,  79  111.,  187; 
Chica^,  etc.,  R  R.  Co.  v.  McEean,  40  111.,  218;  Chicago,  etc.,  R.  R.  Co.  «. 
DanvUle,  81  111.,  450;  Rockford,  etc.,  R  R  Co.  «.  Byram,  80  111.,  528;  To- 
ledo, etc.,  R.  R.  Co.  D.  Jones,  76  111.,  311 ;  Toledo,  etc.,  R  R  Co.  f>.  Riley,  47 
III.,  514;  Belief ontaine,  etc.,  R.  R  Co.  o.  Hunter,  88  Ind.,  885;  Indianapolis 
etc.,  R  R.Co.  V.  Stout,  58  ^d.,  143;  Toledo,  etc.,  R.  R.  Co.  v.  Shuckman, 
50  Ind.,  42;  St.  Louis,  etc.,  R.  R  Co.  o.  Mathias,  50  Ind.,  65;  Artz  v,  Chica- 
go, etc.,  R  R.  Co.,  84  Iowa,  153;  Benton  «.  Central,  etc.,  R  R.  Co.,  42  Iowa, 
192;  Bodge  «.  Burlington,  etc.,  R  R  Co.,  84  Iowa,  276;  Payne  «.  Chicago, 
etc.,  R  R.  Co.,  44  Iowa,  236;  Haines 9.  Illinois,  etc.,  R  R  Co.,  41  Iowa,  227; 
Clereland,  etc.^  R.  R.  Co.  v.  Terry,  8  Ohio  St.,  570;  Marietta,  etc.,  R.  RCo. 
«.  Picksley,  24  Ohio  St.,  654;  Cleveland,  etc.,  R  R  Co..».  Crawford,  24  Ohio 
St.,  639;  Cleveland,  etc.,  R  R  Co.  v.  Elliott,  28  Ohio  St.,  340;  Baltimore,' 
etc,  R  R.  Co.  «.  Whittaker,  24  Ohio  St.,  642;  Rath  v,  Milwaukee,  21  Wis., 
256;  Pooler.  North  Carolina,  etc.,  R  R  Co.,  8  Jones,  840;  Central  RR  Co. 
f.  Dixon,  42  Ga.,  327;  Baltimore,  etc.,  R  R.  Co.  v.  Miller,  29  Md.,  252; 
New  Orleans,  etc.,  R  R.  Co.  c.  Mitchell,  62  Miss.,  808;  Mercer  t>.  New  Or- 
leans, etc.,  R.  R  Co.,  23  La.  Ann.,  264;  Lake  Shore,  etc.,  R,  R.  Co.  c.  Miller, 
25  Mich.,  274;  Leduke  «.  St.  Louis,  etc.,  R  R  Co.,  4  Mo.  App.,  485;  Whal- 
env.  St.  Louis,  etc.,  R.  R  Co.,  60  Mo.,  328;  Kennedy  o.  North  Missouri  R. 
R.  Co.,  36  Mo.,  351 ;  Fletcher  «.  Atlantic,  etc.,  R  R  Co.,  64  Mo.,  484;  Skel- 
ton  f.L.  &  N.  W.  Ry.  Co.,  L.  R.  2  C.  P.,  631 ;  Cliff  c.  Midland  Ry.  Co.,  L. 
R.,  5  Q.  B.,  258;  Stubleyv.  L.  &  N.  W.  Ry.  Co.,  L.  R  1  Exch.,  13;  see  also 
Leavenworth,  etc.,  R.  R.  Co.  <?.  Rice,  10  Ean.,  426;  Duffy  v.  Chicago,  etc., 
B.  R  Co.,  32  Wis.,  269. 

The  measure  of  care  to  be  observed  in  the  running  of  trains,  is  a  ques- 
tion for  the  court,  but  the  place  and  method  of  ffivmg  signals  is  a  ques- 
tion for  the  legislature.  The  court  can  neither  add  to  nor  detract  from 
the  requirements  of  the  law.  Its  provisions  must  be  strictly  complied 
with.  The  common  law  imposes  no  burden  so  far  as  the  giving  of  signals 
is  concerned ;  it  simply  imposes  the  duty  of  operating  the  road  with  due  re- 

rrd  to  the  rights  and  safety  of  the  public.  Grippen  «.  N.  Y.,  etc.,  R. 
Co.,  40  N.  Y..  34;  Beiseigel«.  N.  Y.,  etc.,  R  R  Co.,  40  N.  Y.,  9;  R  R 
Co. «.  Houston,  95  U.  S.,  697;  Philadelphia,  etc.,  R  R.  Co.  v,  Hagen,  47 
Pa.  St.,  244;  Pennsylvania  R.  R  Co.  «.  Bamett,  59  Pa.  St.,  259;  Pittsburg 
etc.,  R  R  Co. «.  Dunn,  66  Pa.  St.,  280;  Benwick  c.  N.  Y.,  etc.,  R  R  Co., 
86 N.  Y.,  132;  Wakefield  t^.  Connecticut,  etc.,R.R.  Co.,  37  Vt.,  330;  O'Marac. 
Hudson,  etc.,  R  R  Co.,  38  N.  Y.,  445;  Whitton  c.  Chicago,  etc.,  R  R 
Co.,  2  Bissell,  282;  James  c.  Great  Western  Ry.  Co.,  L.  R,  2  C.  P.,  634; 
Kennayde  «.  Pacific  R  R  Co.,  45  Mo.,  255;  R  R  Co.  v,  Talbot,  infra. ;  Au- 

rrta,  etc.,  R  R  Co.,  o.  McElmurry,  24  Ga.,  75;  Dodge  9.  Burlington,  etc., 
RCo.,  34 Iowa,  276. 

A  traveller  must  use  his  eyes  and  ears  as  a  prudent  man,  and  cannot  recover 
for  injuries  resulting  from  a  failure  to  do  so.  Baxter  v,  Troy,  etc.,  R.  R.  Co., 
41  N.  Y.,  502;  Nicholson  «.  Erie  R  R.  Co.,  41  N.  Y.,  525,  and  cases  cited 
above.  But  if  the  company  has  made  erections  or  left  car  or  other  obstruct- 
ions in  such  a  position  as  to  obstruct  the  view  of  the  track  in  one  direction, 
the  traveller  mil  be  excused  from  looking  in  that  direction.  He  is  only 
bound  to  look  where  to  do  so  would  aid  him  in  determing  whether  a  train  is 
approaching;  in  all  other  respects  he  has  a  right  to  rely  upon  his  ears.  Mc- 
Ooire  «.  Hudson,  etc.,  R  R  Co.,  2  Daly,  (N.  Y.),  76.  See  also  Toledo,  etc., 
B.  R  Co.  «.  Jones,  76,  111.,  311;    Brendell  «.  Buffalo,  etc.,   R  R  Co.,  27 
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Barb^  684;  Chicago,  etc.,  R.  R  Ck>. «.  Natzki,  66  111.,  455.  But  when  the 
proper  slgnalB  are  giyen,  if  a  trayeller  yentures  upon  the  track  and  miscalca- 
lates  as  to  the  chances  of  crossing,  the  risk  is  his,. unless  some  n^ligence  can 
be  imputed  to  the  company  that  has  directly  caused  the  injury — Chicago, 
etc.,  K.  R.  Co.  f>.  Fears,  58  111.,  115;  Van  Schaick  o.  Hudson,  etc,  B.K. 
Co.,  43  N.  T.,  527;  Belief ontaine,  etc.,  K.  R.  Co.  v.  Hunter,  83  Ind.,  335: 
Haines  o.  lUinois,  etc.,  R  R.  Co.,  41  Iowa,  227;  Baltimore,  etc.,  RRCo.t. 
Whittaker,  24  Ohio  St.,  642;  Finlayson  e.  R.  R  Co.,  1  Dill.,  579:  Toledo, 
etc.,  R  R  Co.  V,  Gk)ddard,  25  Ind.,  185;  Mayo  v.  Boston,  etc,  R.  RCo., 
104  Mass.,  187 — ^as,  if  the  rate  of  speed  is  fixed  by  a  city  ordinance,  if  the 
train  is  running  at  a  higher  rate  of  speed — Wasmer  v.  Delaware,  etc.,  R.  R. 
Co.,  1  Am.  &  Bng.,  R  R  Cas.,  122,  note;  Madison,  etc.,  R  R  Co.  e.  Taffe, 
37  Ind.,  864;  Chicago,  etc.,  R.  R  Co.  e.  Becker,  84  111.,  488;  Jetterv.K.Y. 
etc.,  R  R.  Co.,  2  Abb.  App.,  Dec.,  458;  Massoth «.  Delaware,  etc.,  RRCo., 
64  N.  T.,  524;  Earle  o.  Kansas,  etc.,  R  R  Co.,  55  Mo.,  476;  St.  Louis,  etc., 
R.  R  Co.  V,  Dunn,  78  HI.,  197;  or  if  the  train  is  being  run  at  twice  itBusnal 
speed  at  the  point  in  question — Richardson  «.  N.  T.,  etc,  R  R  Co.,  45  N. 
Y.,  84.  But  the  traveller  will  not  be  exonerated  from  negligence  if  be 
assumes  that  the  train  is  running  at  the  prescribed  rate  of  speed.  Jetier  o.  It. 
T.,  etc.,  R  R  Co.,  2  Abb.  App.,  Dec,  458,  8.  £.  2  Eeyes,  154;  Calligant. 
N.  Y.,  etc,  R  R  Co.,  59  N.  Y.,  651. 

The  mere  fact  that  the  train  did  not  ring  the  bell  or  blow  the  whistie  will 
not  excuse  a  traveller  from  looking  and  listening.     Garton  v.  Erie  R  R  Co., 
45  N.  Y.,  660;  Havens  v.  Erie  R  R  Co.,  41  N.  Y.,  296;  Galena,  etc,  R.  B. 
Co.  «.  Dill.,  111.,  264;  Leavenworth,  etc,  R  R  Co.  v.  Rice,  10  Ean.,  426; 
Ernst  c.   Hudson,  etc.,  R  R  Co.,  82  Barb.,  89  N.  Y.,  61;   Wilcox  «.  Rome, 
etc,  R   R  Co.,  89  N.  Y.,  858;    Harty  «.  Central  R  R    Co.,  42  N.  Y.,  468; 
Baxter  v.  Troy,  etc.,  R  R.  Co.,  41  N.  Y.,  502;  Stems  c.  Oswego,  etc,  R  R 
Co.,  18  N.  Y.,  422;    Toledo,  etc,  R  R  Co.  «.  Riley,  47  111.,  514;  Hinckley 
V.  Cape  Cod  R  R  Co.,  120  Mass.,  257.     Nor  does  the  fact  that  they  did  nog 
the  bell  or  blow  the  whistle  excuse  from  liability  in  other  respects,  as  in  the 
rate  of  si>eed  at  which  the  train  was  being  run  in  view  of  the  particular  croa^ 
ing,  excuse  them  from  liability  if  they  were  otherwise  chargeable  withblsme. 
Richardson  «.  N.  Y.,  etc.,  R  R  Co.,  45  N.  Y.,  846.     But  a  traveller  may 
assume  that  the  company  will  comply  with  the  law.    Kennayde  «.  Pacific  B. 
R.  Co.,  45  Mo.,  255.     But  if  the  company  is  boimd  to,  or  usually  does,  keep 
a  flagman  at  a  crossing,  to  warn  persons  of  approaching  trains,  its  n^lect  to 
do  so,  or  a  false  signal  given  by  the  flagman,  whereby  an  injury  happens  to& 
person   attempting    to  cross,  will  render   it  liable  for  injuries  resnltisg, 
although  the  train  was  in  plain  sight.     Sweeney  «.  Old  Colony  R.  R.  Co.,  10 
Allen,  868;   Newson  v,  N.  Y.,  etc.,  R  R  Co.,  29  N.  Y.,  888;   Spencer  t. 
Illinois,  etc,  R.  R.  Co.,  29  Iowa,  55;  New  Jersey,  etc,  Co.  v.  West,  82  N.  Jt 
91;  Kissenger  c.  N.  Y.,  etc,  R  R  Co.,  56  N.  Y.,  588;  Delaware,  etc,  B.B. 
Co.  V.  Toffey,  88  N.  J.,  525.    If  a  person  in  crossinff  a  railroad  track  in  the 
exercise  of  due  care  as  to  approaching  trains,  through  no  fault  of  his,  gets  the 
wheels  of  his  wagon  caught  in  the  track,  so  that  he  cannot  extricate  them  in 
season  to  avoid  injury  from  an  approaching  train,  he  is  not  chargeable  vith 
such  negligence  as  will  preclude  a  recovery  for  an  injury  to  his  team,  if  be 
uses  proper  means  to  endeavor  to  cause  the  train  to  be  stopped.      Pittsbarg, 
etc.,  R  R  Co.  tJ.  Dunn,  56  Pa.  St.,  280;  Milwaukee,  etc.,  R  R  Co.  «.  Him- 
tcr,  11  Wis.,  160;  Compare  Granlich  i^  R  R,  9  Phila.,  78;  Chicago,  etc.,  R. 
R.  Co.  V.  Hogarht,  88  111.,  870.    The  company  is  bound  to  keep  the  crosacf 
in  a  proper  and  safe  state  of  repair.     Pittsburg,  etc,  R.  R  Co.  «.  Dunn,  ^ 
Pa.  St.,  280;  Meyers «.  Chicago,  etc.,  R  R.  Co.,  59 Mo.,  223;  DufEyi?.  ChicacOr 
etc.,  R  R  Co.,  82  Wis.,  269;   Roberts  c.  Chicago,  etc.,  R  R  Co.,  35  Wis. 
679.    The  mere  fact  that  a  person  sees  or  hears  an  approachinff  train  does 
not  necessarily  preclude  him  from  a  recovery,  if  he  had  ample  time  to  pass, 
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«xcept  for  the  fact  that  the  train  was  being  run  at  a  much  higher  rate  of 
speed  than  usoaL  The  simple  question  is,  whether,  knowing  the  usual 
leDgth  of  time  it  took  the  train  to  reach  the  crossing,  as  a  prudent  man,  he 
■was  justified  in  making  the  attempt.  Detroit,  etc.,  R.  R  Co.  v  Steinburg, 
17  Itich.,  99.  A  person  is  not  bound  to  stop  his  team,  and  listen  or  look  for 
an  approaching  train  before  attempting  to  i)ass;  he  is  merely  bound  to  do 
that  which  is  dictated  by  conmion  prudence  in  view  of  the  peril  to  which  he 
may  be  exposed.  If  he  hears  the  signal,  but  cannot  see  the  train,  and  does  ^ 
not  know  the  distance  at  which  it  is  from  the  crossing,  as  a  prudent  man  he 
would  be  bound  to  wait  until  it  passed,  but  if  he  is  induced  to  cross  by 
reason  of  a  false  signal  ffiven  by  a  flagman,  he  cannot  be  charged  with  negli- 
gence; nor  can  he  be  charged  with  negligence  if  he  knows  tne  distance  at 
which  the  law  requires  the  signal  to  t^  given  by  the  train  before  it  reaches 
the  crossing,  and  is  injured  in  attempting  to  cross,  by  reason  of  an  increased 
nte  of  spe^  on  the  part  of  the  train,  or  in  consequence  of  a  neglect  to  give 
the  signal  as  early  as  it  should  have  been  given.  Dolan  v.  Delaware,  etc., 
Co.,  71  N.  Y.,  285;  Spencer  v.  Illinois,  etc.,  R.  R.  Co.,  27  Iowa,  66;  Havens 
«.  Erie  R.  R.  Co.,  63  Barb.,  828.  And  when  two  trains  are  approaching,  one 
of  which  can,  and  the  other  of  which  cannot  be  seen  by  the  traveller,  and 
there  is  plenty  of  time  for  him  to  cross  the  track  before  the  train  in  sight  can 
reach  the  crossing,  the  fact  that  he  might  have  seen  the  other  train  before  he 
reached  the  trac^  except  that  he  was  watching  the  other  train  with  a  view 
to  protecting  himself  from  it,  he  will  not  be  precluded  from  a  recovery  for  an 
injury  received  from  the  train  not  seen  by  him.  The  very  fact  that  two 
trains  are  permitted  to  cross  a  highway  from  opposite  directions,  both  not 
being  in  plain  sight  for  such  a  distance  away  that  a  traveller  can  see  and 
aroid  both,  is  negligence  on  the  part  of  the  company.  New  Jersey,  etc.,  R. 
R  Co.  9.  West,  8  Vroom,  91;  Bilbee  v,  London,  etc.,  Ry.  Co.,  18  C.  B.  N. 
S.,  584;  see  James  v.  Great  Western  Ry.  Co.,  L.  R.,  2  C.  P.,  684,  note;  Mc- 
Ouire  v.  Hudson,  etc.,  R.  R.  Co.;  2  Daly,  76;  Chicago,  etc.,  R.  R  Co.  v.  Lee, 
87  111.,  454;  Haycroft  v.  Lake  Shore,  etc.,  R  R.  Co.,  64  N.  Y.,  686;  Pitte- 
burg,  etc.,  R.  R.  Co.  «.  Knutson,  69  III,  103. 

Where  the  train  failed  to  display  a  light  in  the  night,  and  the  view  of 
the  track  was  obstructed,  the  company  was  held  liable.  Craig  v,  N.  Y.,  etc., 
R.  R.  Co.,  118  Mass.,  431;  Milwaukee,  etc.,  R.  R.  Co.,  v.  Hunter,  11  Wis., 
160;  Artz«.  Chicago,  etc.,  R.  R  Co.,  44  Iowa,  284;  Pennsylvania  R.  R.  Co. 
«.  Matthews,  86  N.  J.,  531;  Ohio,  etc.,  R.  R.  Co.  ©.  Clutter,  82  III.,  128. 

As  to  injuries  to  employees,  Clark  v.  Boston,  etc.,  R.  R.  Co.,  1  Am.  &  Eng. 
R.  R.  Cas.,  184-  see  Johnson  «.  Chicago,  etc.,  R.  R  Co.,  1  Am.  &  Eng.  R. 
a  Caa.,  155. 
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Michigan  Central  B.  R.  Co. 

V. 

Gilbert. 

(Adwinee  CoiSj  Michigan^  June  i^  1881.) 

In  an  action  against  a  railway  company  for  the  death  of  an  engineer  in 
consequence  of  a  collision  resulting  from  the  yard-master's  negligence  in 
sending  him  out  when  a  coming  train  was  past  due,  it  was  Md  that,  as 
bearing  upon  the  competency  of  the  yard>master,  questions  as  to  the  num- 
ber of  tracks  in  the  depot  yard,  the  number  of  engines  ordinarily 
employed  in  switching,  the  average  number  of  freight  trains  in  the  yard, 
ana  similar  questions,  were  relevant  as  tending  to  show  the  character  and 
importance  of  the  work  the  yard-master  had  charge  of,  and  the  need  of 
experience  and  skill.  The  nature  of  the  business  determines  whether  the 
degree  of  care  exercised  by  those  employed  in  it  is  such  as  the  law 
requires.  The  negligence  of  a  servant  in  a  particular  instance  cannot  well 
be  shown  by  testimony  of  his  incompetency  or  carelessness  on  other 
occasions ;  but  if  it  is  also  shown  that  the  master  knew  of  the  cases  or 
that  they  were  of  such  a  character  and  so  frequent  that  he  must  have 
known  of  them,  he,  the  master,  may  be  chargeable  with  negligence  in 
retaining  such  servant.  Where  an  employer  has  shown  due  care  in  the 
choice  of  his  servants,  no  presumption  of  the  latter's  unfitness  arises 
afterwards;  but  if  it  appears  that  a  servant  has  been  repeatedly  guilty 
of  carelessness  or  incompetency  it  is  for  the  jury  to  determine  whether 
the  master  knew  of*  it  or  would  have  known  if  he  had  exercised  ordi- 
nary care.  Evidence  that  a  railroad  employee  was  hasty,  passionate  and 
excitable  does  not  of  itself  necessarily  show  that  he  is  unfit  for  the  post 
of  yard-master;  nor  does  the  mere  fact  that  he  had  sent  an  engine  upon 
the  track  when  a  coming  train  was  overdue  conclusively  show  that  the 
company  was  negligent  in  keeping  him  in  its  service,  since  he  might  hare 
had  information  showing  that  the  train  would  not  arrive  for  some  time. 
A  locomotive  engineer's  opinion  that  if  he  had  obeyed  the  order  of  the 
y aid-master  to  place  his  engine  on  the  main  track  when  a  coming  tnun 
was  past  due,  he  would  have  gotten  into  trouble,  is  not  admissible  to 
show  that  the  railroad  company  was  negligent  in  keeping  the  yard-master 
in  its  employment  unless  the  case  had  been  brought  to  the  knowledge 
of  the  company's  officers.  Where  the  officers  of  a  railroad  company  hare 
had  their  attention  directed  to  the  intemperate  habits  of  an  employee,  it 
is  their  duty  to  make  careful  and  frequent  investigation  as  to  the  fact 
if  they  retain  him  in  their  service.  The  weight  and  importance  of  ca- 
dence that  they  knew  of  it  is  for  the  jury  to  pass  upon. 

Henry  Eussell  and  G.  V.  E.  Lothrop,  for  plaintiff  in  error. 
Edwin  F.  Conely  and  Conely  &  Lucking,  for  defendant  in  error. 

Marston,  0.  J. — On  October  10,  1879,  a  collision  occurred  on 
the  railroad  company's  road  at  Jackson  junction,  caused  by  the 
negligence  of  the  company's  yard-master  in  sending  a  switch- 
engine  and  train  of  cars  upon  the  main  track  when  the  Pacific 
express  train  was  past  due,  by  which  the  engineer,  Milton  Gilbert,  in 
charge  thereof,  without  negugence  on  his  part«  and  while  in  the  per- 


XIGHIOAN  CENTRAL  R.   R.   CO.  7).   GILBERT.  231 

fonnance  of  his  duty,  was  killed.  Three  principal  questions  are 
raised  in  this  court,  all  relating  to  the  sumciency  of  the  evidence 
introduced  to  establish  the  several  propositions  upon  which  alone  the 
plaintiff  would  be  entitled  to  recover,  and  these  may  be  stated  in 
the  language  adopted  by  counsel  for  plaintijBf  in  error  in  the  brief 
submitted,  as  follows:  (1)  That  the  sending  out  of  the  switch- 
engine  upon  the  main  track,  whereby  the  collision  occurred,  was 
an  act  of  negli^nce  directly  attributable  to  Evander  T.  Colwell,  a 
ccHJmployee  with  Gilbert,  who  was  yard-master  at  the  Jackson 
junction  yard.  (2)  That  Colwell  was  an  unfit  and  incompetent 
person  to  perform  the  duties  of  yard-master.  (3)  That  the  rail- 
road company  knew,  or  mieht  have  ]nu)wn  in  the  exercise  of 
reasonable  diligence,  that  Colwell  was  an  unfit  and  incompetent 
person  for  that  position. 

The  first  proposition  is  not  disputed,  but  the  suiBSciency  of  the 
evidence  to  establish  either  of  the  others  is^  and  questions  are  also 
raised  as  to  the  competency  of  some  of  plaintiffs  evidence  to 
establish  either.  The  questions  asked  witnesses  as  to  the  number 
of  tracks  in  the  yard  at  the  junction,  the  number  of  engines  ordi- 
narily employed  in  switching,  the  number  of  freight  trains  there 
on  an  average,  and  questions  of  similar  import,  were  in  my  opinion 
relevant  and  proper,  as  tending  to  show  tne  character  and  impor- 
tance of  the  work  Colwell  was  placed  in  charge  of,  and  that  from  its 
extent,  the  character  of  the  employment  and  the  dangers  incident 
to  it,  a  man  of  corresponding  ability  and  experience  should  be 
found  in  charge  of  it,  placed  there  by  the  company.  While  we  may 
say  as  a  ^neral  proposition  that  the  degree  oi  care  required  in  all 
cases  is  tnat  which  men  of  ordinary  care  and  prudence  exercise,  yet 
it  is  to  the  business  itself  that  we  must  loot  when  we  desire  to 
ascertain  whether  such  care  and  prudence  have  or  not  been  exer- 
cised in  a  given  case. 

Ordinary  care  and  prudence,  or  what  might  clearly  be  considered 
such,  in  a  given  case,  might  if  applied  in  like  manner,  where  the 
hazard  and  responsibility  was  greater,  fall  far  short  or  be  grossly 
neghgent.  A  man  might  be  fully  qualified  to  act  as  yard-master 
at  a  small  unimportant  station,  who  would  be  wholly  unfitted  to 
take  charge  of  a  large  yard  with  many  tracks  and  where  a  largo 
number  of  trains  were  arriving  and  departing  from  each  day. 

The  plaintiff  introduced  testimony  as  to  special  instances  of 
alleged  incompetency  or  carelessness  on  Colwell's  part,  and  this 
also  is  complained  of.  It  was  not  claimed  in  support  of  such  testi- 
mony, and  certainly  it  could  not  well  be,  that  it  nad  any  tendency 
to  prove  that  he  was  negligent  in  fact  on  the  night  of  the  collision. 
It  was,  however,  incumbent  on  the  part  of  the  plaintiff  to  show 
that  the  company  was  guilty  of  negligence  in  first  employing  Col- 
well, because  unfitted  for  the  position,  or  in  afterwards  retaining 
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lim.  This  they  could  do  by  showing  specific  acts  of  incompetency, 
and  bringing  them  home  to  the  knowledge  of  the  company,  or  by 
showing  them  to  be  of  that  nature,  character  and  frequency,  tliat 
the  company,  in  the  exercise  of  due  care  on  its  part,  must  have 
brought  them  to  its  notice. 

While  it  is  true  that  when  a  company  has  exercised  due  care  and 
prudence  in  the  choice  of  its  servants,  and  that  where  this  has  been 
done  no  presumption  of  unfitness  afterwards  arises,  yet  the  master 
cannot  shut  his  eyes,  close  his  ears,  and  rest  in  peaceful  security,  un- 
conscious and  indifferent  to  what  may  thereafter  take  place.  A  vigil- 
ance corresponding  in  degree  to  the  dangers  attending,  or  likely  to, 
careless  management,  ever  remains  on  tiie  part  of  the  master,  and 
when  the  plaintiff  has  shown  repeated  instances  of  carelessness  or 
incompetency  of  a  certain  character  on  the  part  of  the  servant,  it 
remains  for  the  jury  to  determine  whether  they  did  come  to  the 
knowledge  of  the  master,  or  would  have,  had  ordinary  care  been 
exercised  on  his  part.  Any  other  rule  would  absolve  the  master 
from  all  danger,  if  he  but  exercised  due  caution  in  the  first  place, 
unless  actual  knowledge  was  afterwards  brought  home  to  him, 
which  in  many  cases  it  would  be  most  difficult  to  prove.  Davis  v. 
Detroit,  etc.,  K.  E.  Co.  20  Mich.,  124 ;  Cooley  on  Torts,  559  and  cases 
cited. 

Were  the  specific  instances  inquired  about  in  the  present  case  of 
that  nature  as  to  bring  them  witnin  the  rule  that  would  by  impli- 
cation bring  them  home  to  the  knowled^  of  the  railway  company  i 
The  following  are  some  of  the  questions  asked  and  answered: 
Qv^estion.  "  What  was  the  character  of  Colwell  in  reference  to 
being  a  man  of  hasty  and  reckless  action ;  what  was  his  general 
conduct  in  that  respect?"  Answer,  "Colwell  was  a  very  hasty 
man  and  a  very  passionate  man  at  times ;  it  took  but  little  to  excite 
liim."  The  witness  who  gave  this  testimony  was  Joseph  H.  Saw- 
yer, who  had  been  a  switchman,  a  brakeman  and  helper  at  this 
yard,  and  who  testified  to  a  previous  occasion  when  Colwell  took 
the  risk  of  mnning  a  switch  train  on  the  main  track  when  a  train 
was  due,  but  no  accident  then  happened,  nor  was  the  fact  rejwrted. 
This  witness  was  afterwards  asked :  Question,  "  Now  I  will  ask 
you  if,  in  the  course  of  time  that  you  were  there  with  Colwell, 
there  were  other  occasions  upon  which  you  refused  to  have  your 
switch-engine  go  out  upon  the  main  track  after  the  time  the  train 
was  due  ?"  Answer,  "  x  es,  I  had  refused  him,  I  should  think,  two  or 
three  times,  when  we  went  out  and  escaped  the  Pacific."  Q,  "Do 
you  know  whether  if  you  had  obeyed  his  orders  and  ffone  out,  any 
accident  would  have  happened  ?"  A,  "  That  would  owe  to  the 
condition  of  the  track ;  it  would  owe  to  whether  he  had  any  care 
to  his  engine  or  not ;  I  did  refuse  one  night ;  I  know  if  I  had  gone 
out  with  my  cars  I  do  not  doubt  but  whit  we  would  have  gotten 
into  .trouble." 
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It  seems  veiy  difficnlt  to  me  to  Bay  that  the  first  qnestion  and 
answer  in  any  way  tend  to  show  Colwell's  unfitness  for  the  posi- 
tion. He  may  have  been  a  most  prudent  and  careful  man,  and  his 
passion  and  excitement  aroused  from  seeing  other  acts  of  rashness 
and  his  desire  to  promptly  prevent  accidents  resulting  therefrom. 
The  answer  to  the  second  question  and  the  facts  called  for  therein 
relate  but  to  the  fact  that  Colwell  had  desired  to  send  a  switch- 
engine  on  the  main  track  after  the  time  a  train  was  due.  I  do  not 
understand  from  anything  in  the  record  in  this  case  that  the  fact 
of  a  coming  train  being  past  due  in  and  of  itself  would  conclus- 
ively prevent  any  such  use  of  the  main  track.  The  evidence  shows 
that  all  trains  were  run  by  telegraph,  and  the  time  they  passed  each 
station  reported,  so  that  the  position  of  the  coming  train  and  the 
time  of  its  arrival  could  be  known  by  the  yard-master,  and  that  the 
mles  of  the  company  prevented  any  use  of  the  main  track  for  a 
certain  length  of  time  oef  ore  its  expected  arrival. 

A  train  may  be  past  due  according  to  the  schedule  time  as  under- 
stood by  the  switchman,  and  yet  it  may  be  well  known  to  the  yard- 
master  and  officers  of  the  company  that  by  reason  of  accident  or 
otherwise  it  cannot  arrive  for  perhaps  hours,  and  surely  in  sucli  a 
case  the  mere  fact  of  past  due  should  not  prevent  a  use  of  the 
track.    That  fact  alone  does  not  necessarily  imply  negligence. 

The  answer  to  the  third  question  was  mere  matter  of  opinion,  in 
a  certain  sense  purely  speculative,  and  from  the  very  nature  of  all 
such  evidence  it  could  only  be  known,  if  not  reportea  by  the  imme- 
diate actors  therein.  It  was  not  a  matter  that  could  have  been 
known  generally,  as  would  the  fact  of  an  accident ;  it  would  not 
call  for  or  lead  to  any  inquiry,  and  was  known  but  to  these  two 
persons,  so  that  no  matter  how  active  and  diligent  the  officers  of 
the  railroad  company  may  have  been,  unless  they  inquired  of  Mr. 
Sawyer  they  would  have  heard  nothing  even  to  put  them  upon 
inquiry.  I  am  very  clearly  of  opinion  tnat  such  evidence  was  not 
admissible  unless  brought  Lome  to  the  knowledge  of  the  officers  of 
the  road. 

Objection  was  taken  to  certain  questions  asked  concerning  Col- 
well's habits  of  intemperance,  and  which  it  was  claimed  was 
unknown  to  the  officers  of  the  company.  There  is  evidence  tend- 
ing to  show  that  the  officers  of  the  company  did  have  their  atten- 
tion called  to  the  fact  that  Colwell  had  at  times  used  beer  if  not 
stronger  drink.  The  evidence  may  not  be  very  strong,  but  the 
weight  and  importance  to  begiven  it  were  questions  proper  for  the 
consideration  of  the  jury.  ]£vin^had  their  attention  cdled  to  the 
fact,  in  view  of  the  great  danger  hkely  to  result  should  one  in  Col- 
well's position  be  ukely  to  indul^  in  the  use  of  intoxicating 
liquors,  it  became  their  duty  to  make  careful  and  frequent  investi- 
gation upon  the  subject.  In  my  opinion  there  was  sufficient  evidence 
to  be  suDmitted  to  the  jury  upon  this  question,  as  the  information 
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given  was  certainly  sufficient  to  pnt  the  company  upon  its  guard. 

Except  as  to  the  specific  acts  of  incompetency  as  already  noticed, 
I  am  of  opinion  that  there  was  upon  all  the  other  questions  sufficient 
evidence  to  be  submitted  to  the  jury.  Within  tiie  mle  laid  down 
in  Conely  v.  McDonald,  40  Mich.,  150,  and  as  a  new  trial  must  be 
ordered,  I  consider  it  more  prudent  not  to  enter  upon  any  extended 
discussion  of  the  evidence  in  support  of  this  view. 

A  question  was  also  raised  in  reference  to  remarks  made  by 
counsel  upon  the  final  argument  of  the  case.  I  doubt  whether  the 
question  was  properly  raised,  or  even  if  raised  whether  it  comes 
within  the  rule  laid  down  in  Scripps  v.  Eeilly,  35  Mich.,  371,  but 
as  the  question  is  not  likely  to  be  of  much  importance  upon  a  new 
trial,  no  definite  opinion  need  be  expressed. 

For  the  error  already  pointed  out  I  am  of  the  opinion  the  judg- 
ment should  be  reversed  with  costs  and  a  new  trial  ordered. 

The  other  justices  concurred. 

See  note  p.  109. 


BOTLH 
V. 

Chicago,  Eoce  Islaih)  &  Paooio  B.  R.  Co. 

{Advance  Oase,  lotoa,  June  20, 1881.) 

Evidence  of  negligence  on  the  part  of  defendant,  and  want  of  contribntoiv 

negligence  of  plaintiff,  a  railroad  laborer,  injured  while  getting  upon 

the  train  in  obedience  to  the  commandB  of  his  conductor,  held,  siuicient 

'  to  support  the  verdict^  and  that  the  questions  involved  were  properlj 

submitted  to  the  jury. 

The  plaintiff  is  a  laborer  and  an  employee  of  the  defendant.  He 
was  a  shoveller,  and  working  in  connection  with  a  gravel  or  con- 
struction train.  His  duty  required  him  to  accompany  the  train, 
and  aid  in  loading  and  unloading  the  cai'S  composing  the  train. 
The  cars  were  known  as  "  flats."  When  they  were  loaded  it  was 
the  duty  of  the  plaintiff  to  get  aboard  and  go  with  the  train  to 
where  it  was  to  be  unloaded.  The  petition  alleges  that  while 
engaged  in  loading  said  cars  the  conductor  of  the  train  directed 
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the  plaintiff  and  others  to  get  aboard  as  the  train  was  about  to  be 
moved ;  "  that  in  ol)edienee  to  said  order  lie  was  getting  on  said 
train,  climbing  on  the  rear  of  one  of  the  construction  cars,  when, 
jnst  as  he  was  climbing  on  said  car,  the  locomotive  which  moved 
said  train  moved  back  without  giving  signal,  by  ringing  the  bell  or 
otherwise,  and  suddenly  pushing  the  car  plaintiff  was  climbing  on 
back  against  another  car,  caught  the  plaintiff's  foot  and  ankle, 
■whereby  he  was  greatly  injured,"  without  fault  or  negligence  on 
plaintiff's  part.  The  defendant  pleaded  that  it  was  not  negligent, 
and  that  plaintiff  was  guilty  of  contributory  negligence.  Trial  by 
jury,  verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 

Anderson  &  Kincaid  and  Thos.  F.  Withrow,  for  appellant. 

John  F.  Lacy  and  Jas.  D.  Gamble,  for  appellee. 

Seeveks,  J. — No  objection  is  made  to  the  instructions,  and  the 
canse  was  fairly  and  fully  submitted  to  the  jury.      Counsel  for 
the  appellant  seek  a  reversal  on  the  following  grounds :  First,  "  the 
evidence  shows  by  an  overwhelming  preponderance  that  there  was 
no  negligence  in  the  movement  of  the  engine,  as  ample  time  was 
given  plaintiff  to  mount  the  train  before  the  coupling  was  made ; 
second,  the  evidence  of  plaintiff,  and  all  the  circumstances,  show 
that  he  was  guilty  of  negligence,  contributing  directly  to  the 
injury  which  he  received."     The  act  of  negligence  relied  on  in 
the  petition  is  the  failure  to  ring  the  bell,  or  otherwise  warn  the 
employees  the  engine  was  about  to  be  connected  with  the  train, 
at  the  time  the  plaintiff  was  making  the  attempt  to  get  aboard. 
There  was   evidence  tending  to  show  the  usual  custom  was  to 
ring  the  bell  on  such  occasions,  and  whether  this  was  done  was  a 
controverted  question.      There  were  several  witnesses  who  testi- 
fied they  did  not  hear  the  bell,  the  plaintiff  being  one  of  said  wit- 
nesses.    If  it  had  been  rung,  the  probability  is  they  would  have 
lieard  it      At  least,  it  was  a  question  for  the  jury  to  say  whether 
they  could  have  heard  it  or  not.     There  were  other  witnesses  who 
testified  the  bell  was  rung.     There  was,  therefore,  a  conflict  in  the 
evidence  as  to  this  question,  and  it  is  not  for  us  to  say  the  prepon- 
derance was  with  the  defendant.     If  it  was,  we  cannot  for  that 
reason  reverse  the  judgment. 

The  court  in  substance  instructed  the  jury  that  if  they  found 
the  bell  was  not  rung,  and  the  failure  to  do  so  was  the  cause  of 
the  accident,  it  was  for  them  to  sav  whether,  under  all  the  circum- 
stances, the  failure  to  ring  the  bell  was  the  cause  of  the  accident. 
This  instruction  being  the  law  of  the  case,  and  as  the  jury  found 
for  the  plaintiff,  it  is  evident  they  determined  the  conflict  above 
stated  in  his  favor.  It  may  be,  as  claimed  by  counsel,  the  prepon- 
derance of  the  evidence  is  with  the  defendant,  but  the  jury  have 
found  otherwise ;  and,  as  has  been  repeatedly  held,  we  cannot  in 
such  case  interfere. 
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2.  There  was  eTideace  tending  to  show  the  engine  had  been  dis- 
connected from  the  train  or  cars  some  time  previous  to  tie  acci- 
dent, and  had  been  moved  to  a  station  for  a  temporary  purpose. 
It  was  retnrninff  for  the  purpose  of  moving  the  train,  and  was 
stopped  a  short  distance  from  the  car  to  which  it  was  to  be  conpled. 
There  was  a  storm  approaching,  and  the  conductor  was  anxious  to 
get  the  train  moved.     Before  the  engine  was  attached,  he  gave  the 
order  to  the  plaintiff  and  the  other  employees  to  get  aboard.    There 
were  no  conveniences  for  getting  on  the  cars.     Counsel  for  appel- 
lant state  that  some  persons  "  place  a  hand  upon  each  car,  one  foot 
on  the  platform,  and  spring ;  others  place  a  hand  upon  each  car,  a 
foot  on  the  dead-wood,  and  spring ;  otners  climb  up  the  brake,  when 
available ;  and  others  yet  get  on  the  side  of  the  car  when  the  cir- 
•cumstances  are  favorable.     The  evidence  tended  to  show  the  plain- 
tiff made  the  attempt  to  put  his  foot  on  the  dead-wood ;  but,  as  we 
understand,  he  in  fact  placed  it  on  the  draw-bar,  and  it  slipped  and 
was  resting  on  the  link  between  the  draw-bars  at  the  time  the 
•engine  came  against  the  forward  car  for  the  purpose  of  being 
coupled  thereto.      This  caused  the  draw-bars  to  suddenly  come 
together,   and  the  plaintiff's  foot  and  ankle  were  more  or  less 
<5ru8hed. 

It  is  said  that  any  one  who  places  his  foot  on  the  draw-bars  or 
link  at  a  time  when  he  has  good  reason  to  believe  there  may  be  a 
sndden  movement  of  the  train  is  guilty  of  contributory  negligence. 
We  are  not  prepared  to  assent  to  this  broad  and  unqualified  propo- 
sition, but  think  it  was  for  the  jury  to  say,  under  all  the  cm»um- 
.  stances,  such  as  the  haste  required  to  get  aboard,  of  the  ground  or 
approaches,  and  the  character  of  the  cars  and  means  that  must  lie 
used  to  accomplish  that  which  the  plaintiff  was  required  to  do. 
This  is  true  also  as  to  whether  the  plaintiff  had  ample  time  to  get 
aboard  after  the  order  was  given,  and  before  the  engine  moved 
.against  the  cars.  We  fail  to  discover  any  question  in  the  record, 
•except  whether  the  verdict  is  against  the  evidence,  and  think  there 
is  evidence  upon  which  the  verdict  can  be  well  based.    A&med. 

See  note,  p.  108. 


QATJES  V.  SOtJTHEBN  HINKESOTA  B.  B.  OO.  237 


Gates,  Adm'z,  etc., 

V. 

Southern  Minnesota  B.  B.  Co. 

(Advance  CoMy  MinnMota,  July  7,  1881.) 

The  denee  of  care  and  piudenoe  which  a  master  is  bound,  as  between  him* 
sell  and  his  employee,  to  exercise  in  providing  the  tools,  machinery, 
and  appliances  for  transacting  the  business  of  the  employment,  is  that 
reasonable  care  and  prudence  in  selecting  or  ordering  what  he  requires 
in  his  business  as  every  prudent  man  is  expected  to  employ  in  providing 
himself  with  the  conveniences  of  his  occupation.  On  the  trial  of  an 
action  aeainst  a  railroad  company  to  recover  for  an  injury  resulting  in 
the  dea&  of  one  of  its  employees,  caused  by  the  track  being  in  an  un- 
safe condition  from  sand  having  washed  upon  it  in  a  storm,  the  court 
chaiged  the  jury  that  '*it  is  the  duty  of  those  who  use  hazardous 
tgencies  to  control  them  carefully,  and  to  adopt  every  ordinarv  known 
and  usually  approved  invention  to  lessen  the  danger  and  guard  against 
every  ordinary  probable  danger  by  such  means  as  ordinary  prudence 
would  suggest  or  dictate;  and  railroad  companies  are  bound  to  take 
notice  of  the  topography  of  the  country  alone  their  lines  of  road,  and  to 
take  notice  of  the  climate  in  which  their  roads  are,  and  about  the  storma 
and  floods  that  annually  occur  in  those  localities,  and  make  all  necessary 
guards  against  danger  caused  by  ordinary  and  usually  severe  storms  of 
the  locality  where  the  road  is  located.  It  was  the  duty  of  the  defendant 
to  so  construct  its  road  as  to  make  it  reasonably  safe,  and  to  guard  against 
washouts,  land-slides,  and  obstructions  which  endanger  the  lives  of  the 
passengers  and  employees  passing  over  the  same;  and  any  neglect  of 
the  defendant  in  that  behalf  would  make  it  liable  to  the  plamtifTif  such 
neglect  caused  the  injury.  It  was  also  the  duty  of  the  defendant  to 
keep  its  road  in  suitable  and  safe  repair,  and  keep  and  maintain  suit- 
able ditches  and  culverts,  at'  suitable  and  proper  places,  to  carry  off  the 
.  water  running  down  upon  the  track  or  road  of  the  defendant  company ; 
and  the  neglect  of  the  defendant  to  perform  that  duty,  if  such  neglect 
be  the  cause  of  the  accident,  will  make  the  defendant  liable.^'  ffeld, 
notwithstanding  the  court  also  in  general  terms  charged  the  jury  that 
the  deffree  of  care  and  prudence  required  of  the  defendant  in  the  case 
was  '*due  and  ordinary  care,'*  ^'reasonable  care, ''and  **  ordinary  pru- 
dence," that  the  charge,  as  a  whole,  was  erroneous,  for  the  jury  may 
have  understood  from  it  that  it  was  the  absolute  duty  of  the  defendant, 
without  regard  to  the  degree  of  care  used  by  it  to  effect  the  purpose,  to 
make  all  necessary  guards  against  danger  caused  by  ordinary  storms, 
and  to  guard  against  land-slides,  washouts,  and  obstructions  which 
might  endanger  the  lives  of  passengers  and  employees,  and  to  keep  its 
road  in  suitable  and  safe  repair. 

J.  W.  Losey  and  C.  W.  Bnnn^  for  appellant. 
M.  P.  Wing  and  W.  H.  Harris^  for  respondent. 

GiLFiLLAN,  C.J. — The  evidence  in  this  case  was  snch  that  the 
luestion  of  defendant's  negligence,  and  of  contributory  negligence 
on  the  part  of  pUdntifPs  intestate,  was  for  the  jury  to  detennine ;  and 
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it  was  not  such  that  we  can  say  the  danger  which  caused  his  death 
was  one  of  those  which  intestate  knew,  or  which,  in  the  exercise  of 
proper  care,  he  might  have  known,  to  be  one  of  those  incident  to 
the  employment  that  he  was  engaged  in,  and  the  risks  of  which  he 
had  assumed.  In  all  respects  the  case  was  a  proper  one  for  the 
jury.  But  the  charge  of  the  court  was  likely  to  mislead  the  jury 
into  applying  a  more  severe  rule  as  to  the  care  and  pnidence 
required  of  defendant  than  is  applicable  as  between  master  aiid 
servant.  The  failure  alleged  against  defendant  was  to  provide  a 
suitable,  that  is  a  safe,  track  for  the  running  of  the  train  on  wliich 
the  intestate  was  employed  at  the  time  he  was  killed.  Its  unsafe 
condition  was  caused  by  sand,  which  had  been  washed  on  it  from  a 
liill  by  the  side  of  the  track  in  a  storm.  Cocrtey  on  Torts,  j57, 
states  what  is  the  duty  of  a  master  to  his  servant  in  such  case  thus: 
"  The  law  does  not  require  him  to  guarantee  the  prudence,  skill,  or 
fidelity  of  those  from  whom  he  obtains  his  tools  or  machinery,  or 
the  strength  or  fitness  of  the  materials  they  make  use  of.  If  he 
employs  such  reasonable  care  and  prudence  in  selecting  or  order- 
ing what  he  requires  in  his  business  as  every  prudent  man  is 
expected  to  employ  in  providing  himself  with  trie  conveniences 
of  nis  occupation,  that  is  all  that  can  be  required  of  him." 

The  same  degree  of  care  is  required  of  the  master  in  keeping 
wliat  is  required  in  the  business  in  good  condition  as  in  originally 
selecting  it.  Where  the  master  entrusts  the  duty  of  providing  the 
tools,  machinery,  and  appliances  necessary  for  performing  his  busi- 
ness and  keeping  them  in  safe  condition  to  others,  he  is  responsible 
for  their  neglect  to  employ  that  degree  of  care  and  prudence.  As 
held  by  this  court  in  Drymala  v.  Thompson,  26  Minn.,  40,  those  to 
whom  a  railroad  company  entrusts  the  duty  of  placing  or  keeping 
its  track  in  safe  condition  for  the  running  of  cars  must,  in  res|)ect 
to  its  other  servants  employed  in  running  the  cars,  exercise  that 
degree  of  care  and  pruaence,  and  the  company  is  liable  to  such 
other  servants  for  injuries  caused  by  their  neglect  to  do  so.  That 
is  the  degree  of  care  and  prudence  which  determines  the  defend- 
ant's liability  in  this  case.  The  liability  is  subject  to  be  affected  by 
another  rule,  to  wit :  that  when  a  servant  accepts  or  continues  in 
an  employment  which  is  unsafe  by  reason  of  this  unsuitableness  or 
inadequacy  of  the  instrumentalities  provided  for  it  by  the  master, 
and  such  unsuitableness  or  inadequacy  is  known  to  the  servant 
or  is  so  apparent  and  open  to  observation  that  he  is  chargeable 
with  negligence  if  he  do  not  know  it,  then  he  must  be  assumed 
to  have  taken  on  himself  the  risk  incident  to  such  unsafe  condi- 
tion. Fleming  v.  Ry.  Co.,  6  N.  W.  Rep.,  448 ;  Hughes  v.  Ry.  Co-j 
id.,  553 ;  Walsh  v.  Ry-  Co.,  8  N.  W.  Rep.,  145. 

The  court  below  charged  the  jury,  among  other  things,  that  "it 
is  the  duty  of  those  who  use  hazardous  agencies  and  instrumentali- 
ties to  control  them  carefully,  and  to  adopt  every  ordinary  known 
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and  nsnallj  approved  invention  to  lessen  the  danger,  and  to  guard 
against  every  ordinary  probable  danger  by  such  means  as  ordinary 
prudence  would  suggest  or  dictate.  Kailroad  companies  are  bound 
to  take  notice  of  the  topography  of  the  countrjr  alon^  their  lines 
of  road,  and  to  take  notice  of  the  climate  in  which  their  roads  are, 
and  about  the  storms  and  floods  that  annually  occur  in  those  locali- 
ties, and  make  all  necessary  guards  against  danger  caused  by  ordi- 
nary and  usually  severe  storms  of  the  locality  where  the  road  is 
located.  It  was  the  duty  of  the  defendant  to  so  construct  its  road 
as  to  make  it  reasonably  safe,  and  to  guard  against  washouts,  land- 
slides, and  obstructions  which  endanger  the  hves  of  the  passengers 
and  emploj^ees  passing  over  the  same;  and  any  neglect  of  the 
defendant  in  that  behalf  would  make  it  liable  to  the  plaintiff  if 
such  neglect  caused  the  injury.  It  was  also  the  duty  of  the  defend- 
ant to  keep  its  road  in  suitable  and  safe  repair,  and  keep  and  main- 
tain suitable  ditches  and  culverts,  at  suitable  and  proper  places,  to 
carry  off  the  surplus  water  running  down  upon  the  tract  or  road 
of  the  defendant  company ;  and  the  neglect  of  the  defendant  to 
perform  that  duty,  if  such  neglect  was  tne  cause  of  the  accident, 
will  make  the  defendant  liable."  The  court  did  indeed  charge  in 
general  terms  that  the  degree  of  care  and  prudence  required  of 
defendant  in  the  case  was  "  due  and  ordinary  care,"  "  reasonable 
care,"  and  "ordinary  prudence."  But  this  was  not  sufficient  to 
cure  the  errors  occurring  in  the  portions  of  the  charge  we  have 
quoted ;  for  the  prevailing  tone  of  the  entire  charge  was  on  the 
plane  of  those  portions.  So  far  as  the  charge,  taken  as  a  whole, 
lavs  down  a  rule  as  to  the  degree  of  care  and  prudence  required  in 
the  case,  it  was  at  least  as  high  a  degree  of  care  and  prudence  as 
is  required  between  a  common  earner  of  passengers  and  a  pas- 
sen^r,  and  portions  of  the  charge  even  go  beyond  that. 

^  otwithstandinff  what  was  said  as  to  "  due  and  ordinary  care," 
"reasonable  care,"  and  ** ordinary  pnidence,"  the  jury  may  have 
understood,  and  probably  did  understand,  that  it  was  the  absolute 
duty  of  the  defendant  to  make  all  necessary  guards  against  danger 
caused  by  ordinary  and  usually  severe  storms,  and  to  guard  against 
washouts,  land-slides,  and  obstructions  which  might  endanger  the 
lives  of  passengers  and  employees,  and  to  keep  its  road  in  suitable 
and  safe  repair;  and  that  no  amount  of  care  and  prudence,  to 
effect  these  ends,  would  relieve  the  defendant  from  liability,  if  the 
ends  aimed  at  were  not  accomplished.  This  would  make  the 
defendant  guarantee  the  safety  of  its  track,  in  the  respects  indi- 
cated by  the  portions  of  the. charge  quoted.  Other  errors  in  the 
trial  are  alleged,  but  as  there  must  be  a  new  trial,  on  which  they 
may  not  occur  again,  we  do  not  think  it  necessary  to  specify  thenu 

Order  reversed,  and  a  new  trial  ordered. 

See  Hanley  v.  Harlem  R.  R  Co.,  1  EdmondSi  859. 
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Sr-  Paul  &  Sioux  Omr  R  R  Oa 

{MowMB  (ku6^  Minne90ta^  Jvly  8, 1881.) 

The  rule  that  in  the  contract  of  employment  in  a  dangerous  occnpstiOD,  li&e 
that  of  operating  a  railroad,  there  is  an  implied  obligation  m  law  rest- 
ing on  the  employer  or  master  which  requires  him  to  use  due  care  b 
supplying  and  maintaining  the  instrumentalities  for  the  performance  of 
the  work  he  requires  of  his  servants,  and  renders  him  liable  for  mjuries 
occasioned  by  neglect  or  omission  to  fulfil  this  obligation,  does  not 
apply  to  injuries  from  perils  which  were  known  by  the  servant  to  existf 
and  to  be  incidental  to  the  employment  when  he  entered  upon  it  If  a 
servant  enter  into  an  employment  involving  dangers  of  personal  iojarj 
which  the  master  mi^ht  have  avoided,  he  takes  upon  himself  the  risk 
of  all  the  hazards  incident  to  the  employment  the  existence  and  nature 
of  which  were  known  to  him  when  he  entered  the  service,  and  which  he 
had  no  reason  to  expect  would  be  obviated  or  removed.  The  principle 
applied  to  the  case  of  a  servant  who  was  injured  by  coming  in  contact 
with  a  roof  or  awning  projecting  from  the  side  of  an  elevator  OTer  a 
side-track  upon  which  the  servant  was  engaged  in  moving  freight  cars. 

E.  C.  Palmer,  for  appellant. 
O'Brien  &  Wilson  for  respondent. 

Clabe,  J. — The  plaintiff  bronght  this  action,  as  the  l^al  rep- 
resentative of  James  S.  Clark,  deceased,  against  the  railroad  com- 
pany, defendant,  for  damages  for  negligently  and  in  violation  of 
its  duty  subjecting  her  intestate  to  the  peril  of  being  struck  by  & 
roof  or  awning  projecting  over  its  side-track,  from  contact  with 
which  he  met  his  death,  while  engaged  in  the  service  of  the  com- 
pany. The  plaintiff  had  a  verdict,  which  the  defendant  claims  is 
erroneous  for  two  principal  reasons :  first,  the  absence  of  any  negli- 
gence or  omission  of  duty  causing  the  injury  on  the  part  of  the 
defendant ;  and,  second,  contributory  negligence,  or  the  voluntary 
assumption  of  the  risk  of  the  peril  from  which  the  injury  happened 
on  the  part  of  the  deceased.    The  evidence  is  all  before  us. 

1.  In  the  contract  of  employment  in  a  dangerous  occupation, 
like  that  of  operating  a  railroad,  there  is  an  implied  obligation  in 
law  resting  on  the  employer  or  master  which  requires  him  to  nst* 
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due  care  in  supplying  and  maintaining  the  instrumentalities  for 
the  performance  oi  the  work  which  he  requires  of  his  servants,  and 
renaere  him  liable  for  injuries  occasioned  by  neglect  or  omission 
to  fulfil  this  obligation.     I)rymala  v.  Thompson,  26  Minn.,  40. 

The  verdict  for  the  plaintiff  involves  a  finding  by  the  jury  that 
the  defendant  violated  its  obligations  or  duty  to  tne  plaintiff's  intes- 
tate by  suffering  the  elevator  roof  or  awning  to  be  constructed  and 
maintained  in  the  position  in  which  it  was  with  reference  to  the 
eide-traek  upon  which  it  was  a  part  of  the  duty  of  the  deceased,  as 
a  switchman  or  brakeman,  to  assist  in  moving  freight  cars.  The 
roof  or  awninff  was  built  out  from  the  side  of  an  elevator  at  Sha- 
kopee,  on  the  line  of  the  defendant's  railroad,  and  projected  over 
a  side-track  upon  which  freight  cars  were  accustomed  to  be  moved 
in  such  a  position  and  with  such  a  downward  pitch  or  inclination 
that  its  lowest  projection  would  strike  a  man  of  ordinary  height, 
standing  erect  upon  the  centre  of  tlie  roof  of  an  ordinary  freight 
car  moving  under  it,  in  the  head,  while  it  would  not  come  in  con- 
tact with  a  man  standing  eight  inches  or  a  foot  aside  from  the 
centre  of  the  car.  Its  object  was  to  protect  grain  from  the 
weather  while  loading  from  the  elevator  into  the  cars,  and  it  pro- 
jected a  little  beyond  the  centre  of  the  cars,  so  as  to  shed  rain  upon 
the  roof,  and  so  over  them.  It  had  been  maintained  in  this  posi- 
tion for  eight  years  or  more  at  the  time  of  the  accident.  The 
duties  of  a  brakeman  while  engaged  in  moving  cars  require  him  to 
pass  over  them,  and  a  board  about  15  inches  in  width,  called  the 
*' running-board,"  is  placed  along  the  centre  of  the  roof  to  facili- 
tate such  pa£sa^e,  the  roof  of  Sie  cars  being  constructed  with  a 
slight  pitch,  ana  therefore  difficult  to  pass  or  stand  upon  when  wet 
or  sUppery. 

The  plaintiflPs  intestate  was  struck  by  the  projecting  comer  of 
the  awning  while  engaged  in  the  line  of  nis  duty  in  moving  freight 
care  upon  the  side-tracS.  He  could  only  have  been  struck  while 
standing  erect  on  the  running-board.  If  he  had  stood  down  upon 
the  roof  of  the  car,  or  stooped,  he  would  have  escaped.  The  evi- 
dence does  not  disclose  any  necessity  for  the  construction  and 
maintenance  of  the  awning  in  such  a  dangerous  position.  Upon 
this  state  of  facts  the  jury  would  have  been  abundantly  justined, 
under  the  rule  above  mentioned,  in  reaching  a  conclusion  that  the 
defendant  had  failed  in  its  implied  obhgation  and  duty  to  the 
deceased  as  its  servant,  and  was  responsible  for  the  injury,  if  the 
deceased  had  entered  upon  the  service  relying  upon  the  obligation 
or  duty  of  the  company  to  use  due  care  in  the  construction  ana  loca- 
tion of  its  road  with  respect  to  this  structure,  and  in  ignorance  that 
it  had  failed  to  do  so,  and  had  remained  in  ignorance  of  the  neglect 
up  to  the  time  of  the  accident. 

2  A.  &  E.  B.  Gas.— 16 
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2.  But  the  element  of  knowledge  as  to  the  real  poBition  of  the 
side-track  with  reference  to  the  awning,  and  as  to  the  exact 
nature  and  degree  of  the  peril  therefrom  by  the  deceased  when 
he  entered  the  employment,  changed  the  nature  of  his  employers 
obligation  to  him.     The  employer  had  no  right  to  subject  him  to 
an  unnecessary  peril  without  his  consent ;  but  it  is  well  settled  in 
the  courts  of  this  country  and  England  that  if  a  servant  chooses  to 
enter  into  an  employment  involving  dangers  of  personal  injniy 
which  the  master  might  have  avoided,  he  takes  upon  himself  tlie 
risk  of  all  the  hazards  incident  to  the  employment  the  existence 
and  nature  of  which  were  known  to  him  when  he  entered  the  ser- 
vice, and  which  he  had  no  reason  to  expect  would  be  obviated  or 
removed.     If  a  servant  accepts  service  with  a  knowledge  of  the 
position  of  structures  from  which  he  has  occasion  to  be  apprehen- 
sive of  injury,  he  cannot  require  the  master  to  make  changes  so  as 
to  obviate  the  danger,  or  hold  him  liable  for  damages  in  ca&e  of 
injury.    These  views  are  maintained  in  the  following  cases:  Flem- 
ing V.  St.  P.  &  D.  E.  R.  Co.,  6  N.  W.  Rep.,  448 ;  Gibson  «.  Erie 
R.  R.  Co.,  63  N.  T.,  449  ;  Dillon  v.  U.  P.  K.  R.  Co.,  3  Dill.,  320; 
Owen  V,  N.  Y.,  etc.,  R.  R.  Co.,  1  Lans.,  108 ;  Hayden  v.  Southville 
Manufg  Co.,  29  Conn.,  548;  111.  Cent.  R.  R.  Co.  v.  Welch,  52  HI 
183 ;  Davitt  v.  Pacific  R.  R.  Co.,  50  Mo.,  302 ;  Baylor  v,  Delaware, 
etc.,  R.  R.  Co.,  40  N.  J.  L.,  23 ;  Holmes  v.  Clarke,  7  Hurlstone  & 
Norman,  937 ;  Woodley  v.  Metropolitan  Dist.  R.  R.  Co.,  3  Ex. 
Div.,  384. 

With  respect  to  the  knowledge  by  the  deceased  of  the  particular 
peril  from  which  the  accident  happened,  the  following  uneontro- 
verted  facts  appear  from  the  testimony :  The  deceased  was  first  in 
the  employment  of  the  company  from  August  to  November,  1S7S, 
as  a  car  repairer  and  assistant  switchman  at  Shakopee,  and  while  so 
employed  it  was  his  duty  and  he  frequently  did  assist  in  moving 
freight  cars  upon  this  elevator  track  under  tlie  awning.  He  knew 
the  position  of  the  awning  was  such  that  if  he  stood  erect  upon 
the  running-board  on  a  car  passing  under  it  he  would  be  struct; 
he  had  been  observed  to  stoop  when  passing  under  it,  and  cau- 
tioned his  fellow-servants  against  the  danger.  He  entered  the 
service  of  the  defendant  again  in  January,  1879,  in  precisely  the 
same  employment,  and  continued  in  it  till  the  accident.  Imra^ 
diately  after  the  accident  he  stated  that  the  roof  hit  him,  and 
knocked  him  off  the  car,  and  in  answer  to  a  question  if  he  did  not 
know  the  roof  was  there,  he  said,  "  Yes ;  but  I  did  not  think  of  it 
at  the  time."  It  does  not  appear  that  anything  occurred  to  di^ 
tract  the  attention  of  the  deceased,  or  that  he  was  interfered  with 
in  any  respect  bv  others,  or  that  he  stood,  by  the  direction  of  any 
one,  or  by  the  lorce  of  any  unusual  circumstances,  where  he  did 
when  he  was  stnick.     The  accident^  so  far  as  the  evidence  dis- 
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dofies,  was  the  result  of  inattention  to  a  known  peril  on  the  part 
of  deceased.  Having  entered  the  service  with  fnll  knowledge  of 
its  existence  and  namre,  4ie  mnst  be  held  to  have  taken  the  nsk  of 
injury  from  it  on  himself,  and  to  have  waived  any  obligation  on 
the  part  of  the  defendant,  and  so  far  as  he  was  concerned,  either 
to  remove  the  peril  or  to  respond  in  dama^  for  injuries  from  it. 
The  verdict  cannot  be  sustained  on  tne  uncontroverted  facts 
appearing  from  the  testimony,  and  order  denying  the  defendant's 
motion  is  reversed,  and  a  new  trial  granted. 

Bee  Michigan  Central  R  R  Co.  «.  Smithson,  1  Am.  &  Eng.  R  R  Cas., 
101 ;  Philadelpliia,  etc.,  R  R  Co.  v.  Shertle,  ante,  158. 


Wells,  Adm'z,  etc., 

V. 

BtJKLINGTON,  CeDAB  BaPIDS  &  KOBTHEBN  B.  B.  Co. 

(Advance  Ccuey  lowiy  Juns  21,  1881.) 

A  Inll  of  exceptions  should  fully  identify  the  evidence  and  instructions 
deaiied  to  be  made  part  of  the  record.  BUI  in  this  case  properly  stnick 
ont  for  failure  in  this  particular.  A  party  filing  an  additional  abstract, 
supplying  defects  and  omissions,  will  not  be  allowed  to  cladm  that  the 
testunony  is  not  presented  by  the  abstracts.  A  party  by  remaining  in 
employment  where  he  is  exposed  to  danger  will  be  presumed  to  assent 
to  the  risks  and  hazards  to  which  he  is  thereby  exposed.  Thus,  where 
a  brakeman  six  feet  tall  had  for  four  years  continued  to  brake  upon  a 
portion  of  a  railroad  where  bridges  crossed  the  track  but  five  feet  above 
the  cars,  so  that  riding  on  top  the  cars  it  was  necessary  for  him  to  stoop 
to  pass  under  them,  hSdy  that  he  would  be  deemed  to  have  taken  the  risk 
of  mjury  therefrom.  Evidence  hdd  sufficient  to  show  knowledge  of  such 
brakeman  of  the  dangerous  character  of  such  bridges. 

The  plaintiff  is  the  administratrix  of  the  estate  of  her  deceased 
hnsbana,  Victor  S.  Wells,  and  prosecutes  this  action  to  recover  the 
damages  sustained  by  reason  of  the  death  of  the  intestate  caused 
by  the  negligence  of  defendant  while  he  was  in  its  employment  as 
a' brakeman.  There  was  a  verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

J.  &  S.  K.  Tracy,  for  appellant. 

Fred.  Oilman  and  D.  F.  Gibson,  for  appellee. 

Beck,  J. — 1.  At  the  term  of  this  court  held  in  October,  1880,  at 
Dubuque,  a  motion  made  by  plaintiff  to  strike  from  the  record  the 
bin  of  exceptions  was  sustained.     On  the  day  this  order  was  made 
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defendant  moved  the  court  to  set  it  aside.  The  cause,  witli  this 
motion  and  a  motion  of  plaintiff  to  affirm  the  judgment,  was  con- 
tinued to  the  December  term,  and  defendant  had  leave,  in  open 
court,  to  file  an  amended  abstract.  At  the  December  term  plaintiff 
moved  to  strike  defendant's  amended  abstract,  filed  November  13, 
1880,  in  pursuance  of  leave  obtained  as  aforesaid.  The  cause  was 
thereupon  continued  until  the  March  term,  1881,  at  Council  BlnfEs. 
with  an  order  that  all  motions  be  submitted  with  the  case.  At  the 
March  term  the  cause,  with  the  motions,  was  finally  submitted  for 
decision. 

The  motions  first  demand  our  attention.  The  motion  to  strike 
the  bill  of  exceptions  is  based  upon  the  ground  that  it  is  a  "  skele- 
ton bill,"  and  does  not  sufficiently  identify  the  evidence  and  insimc- 
tions,  which  it  was  intended  to  present  as  parts  of  the  record. 
Under  the  rule  of  Hill  v.  Halloway,  52  Iowa,  678,  the  bill  of  excep- 
tions is  not  sufficient,  as  it  fails  to  identify  in  any  manner  the  evi- 
dence and  instructions,  the  only  proceedings  referred  to  therein. 
If  this  bill  of  exceptions  were  to  be  depended  upon  alone  to  make 
the  evidence  and  mstructions  a  part  of  tlie  record,  we  could  not 
determine  whether  they  were  truly  set  out  in  the  record.  It 
merelv  directs  the  clerk  to  copy,  as  a  part  thereof,  the  evidence 
and  the  instructions  given  and  refused,  leaving  for  the  clerk  to 
determine  what  he  shall  copy,  and  giving  no  means  of  identifica- 
tion whereby  he  may  be  directed  what  papers  he  shall  copy,  and 
whereby  errors,  if  he  should  make  any,  could  be  corrected.  The 
true  practice  in  preparing  bills  of  exceptions  is  very  simple,  and 
leaves  the  clerk  no  opportunity  for  mistakes  in  preparing  the 
transcript.  The  bill  should  identify  the  difierent  papers  intended 
to  be  made  a  part  of  the  record,  in  something  like  the  following 
manner :  "  Here  clerk  will  copy  evidence  certified  by  the  court, 
filed  in  this  case  and  marked  A."  '*  Here  clerk  will  copy  instruc- 
tion given  upon  request  of  plaintiff,  filed  in  this  case  and  marked 
B,"  etc.  A  proper  manner  of  identifying  with  certainty  papers 
intended  to  be  referred  to  in  bills  of  exceptions  will  readily  occur 
to  the  practitioner.  We  think  the  order  sustaining  plaintiff's 
motion  to  strike  the  bill  of  exceptions  was  rightly  made,  and  the 
motion  to  set  it  aside  ought  to  be  overruled. 

2.  "We  are  now  required  to  consider  plaintiff's  motion  to  strike 
the  amended  abstract  filed  by  defendant.  This  abstract  is  probably 
intended  to  set  out  more  fully  some  parts  of  the  testimony,  and  is 
especially  designed  to  present  the  instructions  given  and  refused, 
with  the  exceptions  noted  upon  the  margin  thereof.  It  is  not  un- 
usual to  allow  parties  to  file  amended  abstracts  when  they  discover 
that  their  cases  are  not  fully  presented  in  the  original  abstracts. 
This,  of  course,  is  always  done  oef  ore  the  case  is  submitted,  and  at 
such  times  that  the  other  parties  will  not  be  prejudiced  thereby. 
The  amended  abstract  of  defendant  was  filed  in  ample  time  before 
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the  snbmifision  of  the  case  for  the  plaintiff  to  present  corrections  or 
deny  its  statements.     The  motion  to  strike  it  is  overruled. 

3.  Plaintiff  moved  to  affirm  the  judgment  of  the  court  below 
upon  the  ground  that  after  the  bill  oi  exceptions  has  been  stricken 
out,  nothing  remains  to  show  the  evidence  m  the  case  or  the  errors 
in,  and  exceptions  to,  the  rulings  of  the  court  below.  "We  will 
proceed  to  consider  the  questions  arising  under  this  motion.  Sep- 
tember 1, 1880,  before  the  first  terra  at  which  the  case  appeared  in 
this  court,  plaintiff  filed  with  the  clerk  an  additional  abstract,  cor- 
recting and  making  additions  to  the  evidence  presented  in  defend- 
ant's original  abstract.  It  is  not  claimed  by  plaintiff  that  the 
original  abstract  and  plaintiff's  additional  abstract  do  not  present 
all  the  evidence  in  the  case.  Indeed,  the  inference  is  to  be  drawn 
from  the  act  of  plaintiff  in  correcting  and  adding  to  the  evidence 
as  set  out  in  the  original  abstract,  that  she  admits  that  all  evidence 
is  presented  by  the  two  abstracts.  We  have  held  that  a  party  filing 
an  additional  abstract,  purporting  to  supply  defects  ana  omissions 
in  the  original  abstracts,  cannot  deny  that  all  the  evidence  is  before 
the  court.  Star  v.  City  of  Burlington,  45  Iowa,  87 ;  Cross  v.  B. 
<k  S.  W.  R  R  Co.,  51  Iowa,  683. 

Plaintiff,  by  his  additional  abstract,  admits  that  the  evidence  was 
pr^erved  in  the  court  below,  and  presents  additions  to  the  testi- 
mony, which  she  inferentially  admits  set  out,  with  the  original 
abstract,  all  the  testimony  in  the  case.     We  will  not  permit  her  to 
deny,  after  making  the  admission,  that  the  evidence  is  preserved 
in  the  court  below,  and  that  the  parties,  by  their  several  abstracts, 
present  all  of  it  to  this  court.     Parties  to  actions  will  not  be  per- 
mitted, in  this  manner,  to  change  the  grounds  upon  which  they 
claim  tie  judgment  of  the  court,  and  deny  what  they  have  before 
admitted.     The  striking  of  the  bill  of  exceptions  does  not  take 
from  the  records  the  instructions  and  flie  exceptions  thereto,  for 
they  are  made  a  part  of  the  record  without  a  bill  of  exceptions. 
Co^e,  §  2787.     In  the  case  before  us  the  giving  and  refusing  of  the 
instructions,  and  the  exceptions,  are  noted  upon  the  margins.     This 
is  sufficient,  without  a  bill  of  exceptions,  to  authorize  this  court  to 
review  the  rulings  of  the  court  upon  the  instructions.     Cadwalider 
V,  Blair,  18  Iowa,  420  ;  Phillips  v.  Starr,  26  Iowa,  349.     We  con- 
clude plaintiff  cannot  deny  that  the  evidence  set  out  in  the  abstract 
is  all  the  testimony  in  the  case,  and  that  the  instructions  and 
exceptions  thereto  sufficientlv  appear  in  the  record  without  the  bill 
of  exceptions,  all  of  which  is  properly  presented  by  the  abstract. 
The  plaintiff's  motion  to  affirm  nmst,  therefore,  be  overruled,  and 
the  cause  must  be  considered  upon  its  merits. 

4.  Under  a  rule  of  this  court  arguments  filed  with  a  clerk  after 
a  cause  is  submitted  are  not  sent  to  the  justices.  The  plaintiff's 
counsel  did  not  file  his  argument  until  after  the  submission  of  the 
<9LUsa     In  view  of  the  fact  that  counsel  may  have  been  misled  as 
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to  the  time  when  the  cause  was  set  down  for  hearing,  and  of  other 
circumstances,  we  think  the  rule  ought  not  to  be  applied  in  thi& 
case.  We  have,  therefore,  required  the  clerk  to  supply  us  with  all 
the  arguments  in  the  case,  and  we  have  given  to  all  due  considera^ 
tion. 

6.  The  evidence  tends  to  show  that  the  plaintiflTs  intestate,  who 
at  the  time  waa  a  brakeman  in  defendant's  employment,  was  killed 
by  being  knocked  from  the  top  of  a  freight  car,  where  he  was  in 
ttie  discharge  of  his  duty,  by  the  timbers  of  a  bridge  over  which 
his  train  was  passing.  It  is  shown  that  the  bridge  timbers  were  a 
little  over  five  feet  above  the  top  of  the  car,  whue  deceased  was  a 
man  of  more  than  six  feet  in  height.  The  train  was  running  about 
eight  miles  per  hour  at  the  time  of  the  accident.  The  intestate 
had  been  employed  as  a  brakeman  for  more  than  four  years  upon 
that  part  of  tne  defendant's  road  whereon  was  the  bridge  at  which 
the  accident  occurred,  and  other  bridges  of  like  construction  and 
height ;  and,  of  course,  had  often  passed  over  them. 

The  defendant  asked  the  court  to  instruct  the  jury  to  the  effect 
that  if  they  found  the  services  of  the  intestate  as  brakeman  upon 
the  route  where  he  was  employed  was  hazardous  and  dangerous  on 
account  of  the  bridge  being  of  insufficient  height,  of  which  he  had 
knowledge  while  eraployea  upon  tliis  part  of  the  road,  and  he  con- 
tinued in  defendant's  services  without  objection,  the  law  in  such 
case  is  that  he  assumed  the  dangers  incident  to  the  services  result- 
ing from  the  bridge  in  question,  and  his  administratrix,  therefore, 
cannot  recover  on  account  of  his  death.  The  court  refused  to  give 
this  instruction.  It  should  have  been  given.  The  rule  of  the 
instruction  is  announced  in  Perigo  v.  C,  R.  I.  &  P.  E.  R.  Co.,  52 
Iowa,  276  ;  Muldowney  v.  111.  Cent.  R.  R.  Co.,  39  Iowa,  615 ;  Kroy 
V.  C,  R.  I.  &  P.  R.  R.  Co.,  32  Iowa,  357 ;  Way  v.  111.  Cent.  R.  R.  Co., 
40  Iowa,  341 ;  Lumley  v.  Caswell,  47  Iowa,  159.  The  principles 
upon  which  the  rule  is  based  are  well  stated  by  Day,  J.",  in  Perigo 
V.  C,  R.  I.  &  P.  R.  R.  Co.  Referring  to  the  otner  cases  above  cited 
he  uses  this  language :  "  The  doctrine  of  these  cases  is  that  the 
negligence  of  the  defendant  in  furnishing  defective  or  improperly 
constructed  machinery  and  implements  is  waived  by  remaining. in 
the  employment  without  protest  or  promise  of  amendment.  The 
waiver  of  the  negligence  of  the  defendant  places  the  case  in  the 
same  position  as  though  the  defendant  had  not  been  negligent,  and 
without  the  negligence  of  the  defendant  there  can  be  no  recovery. 
This  waiver  cannot  be  affected  by  the  particular  situation  in  which 
the  employee  may  be  placed,  or  the  rapidity  or  promptness  with 
which  ne  may  be  required  to  act  at  tne  time  of  the  accident. 
These  questions  may  very  properly  bear  upon  the  question  of  the 
contributory  negligence  oi  the  employee,  but  they  can  have  no- 
bearing  upon  the  question  whether  the  defendant  has  been  guilty 
of  negligence  about  which  the  employee  has  a  legal  right  to 
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complain."    This  point  of  the  case  demands  no  further  considera- 
tion. 

6.  Counsel  for  plaintiff  insist  that  the  burden  rested  upon  defend- 
ant to  show  knowledge  of  the  deceased  as  to  the  dangerous  charac- 
ter of  the  bridge,  and  that  he  had  remained  in  defendant's  employ- 
ment without  objection  or  protest,  and  that  no  evidence  was  offered 
upon  this  point.  The  position  is  based  upon  the  ground  that  the 
waiver  of  liability  of  defendant  resulting  from  the  deceased  remain- 
ing in  the  service  of  defendant  without  objection  being  a  defence, 
the  burden  of  proof  to  support  it  rests  upon  defendant.  We  think 
this  position,  as  to  the  law,  is  correct  so  far  as  it  applies  to  the 
affirmative  allegation  of  the  defence,  to  the  effect  that  deceased  had 
knowledge  of  the  danger  of  the  service.  It  is  possible,  but  the 
point  we  do  not  decide,  that  the  burden  then. changed  to  plaintiff, 
requiring  her  to  show,  in  order  to  defeat  the  waiver  of  defendant's 
liability,  that  deceased  did  make  objection  to  the  service  on  account 
of  the  daujger,  or  that  defendant  has  promised  to  remove  the  cause 
thereof.  But  we  are  of  the  opinion  that  there  was  evidence  tend- 
ing to  show  the  knowledge  of  deceased  as  to  the  dangerous  condi- 
tion of  the  bridge,  and  that  he  made  no  objection  on  account  of 
the  hazard  resulting  therefrom.  It  is  shown  that  he  had  been  em- 
ployed for  more  than  four  years  as  brakeman  on  the  part  of  the 
road  whereon  the  dangerous  bridges  were  situated,  and  that  in 
speaking  of  another  brakeman  that  was  knocked  down  by  one  of 
the  bridges,  he  expressed  the  opinion  that  the  brakeman  "  might 
have  known  that  ne  would  not  have  cleared  it "  (the  bridge).  It 
is  also  shown  by  another  brakeman,  who  was  often  with  him 
while  passing  these  bridges,  that  "  he  would  have  to  stoop  over  to 
clear  his  head."  It  is  not  shown  that  he  made  any  objection  or 
complaint  on  account  of  the  dangerous  character  of  the  bridges. 
This  evidence  tends  to  show  that  he  did  have  knowledge  of  the 
dangers  resulting  from  the  insufficient  height  of  the  bridges,  and 
surely  the  inference  may  be  drawn  from  this  testimony  that  he 
made  no  objection  to  the  services,  based  upon  these  dangers.  There 
is  reason  for  the  conclusion  that  deceased  would  not  have  remained 
for  four  years  in  the  hazardous  service  had  he  expressed  obiection 
thereto.  These  facts  are  proper  to  be  considered  and  weighed  in 
determining  the  issue  involving  the  waiver  by  the  intestate  of 
defendant's  liability  arising  from  the  dangers  of  the  bridges.  It  is 
of  course  understood  that  the  knowledge  of  the  intestate,  and  his 
failure  to  make  objections,  may  be  shown  by  circumstances  and 
inferred  from  his  conduct.  Direct  proof  upon  these  points  is  not 
required.  The  knowledge  of  the  dangerous  character  of  the  bridge 
may  be  inferred  from  opportunities  of  obtaining  such  knowledge 
in  the  exercise  of  ordinary  care.  Muldowney  v.  111.  Cent.  R.  R.  Co., 
39  Iowa,  615.  There  was  evidence  tending  to  show  thart  intestate 
possessed  such  opportunities. 
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f  We  conclade  that  there  was  evidence  tending  to  establish  the 

facts  which  would  constitute  a  waiver  of  defendant's  liability, 
under  the  instruction  refused  by  the  court.  It  ought,  therefore, 
to  have  been  given.  For  the  error  in  refusing  it  the  judgment  of 
the  Circuit  Court  is  reversed. 

See  Clark  «.  St.  Paul,  etc.,  R  R.  Co.,  ante. 


Edward  Hawley,  Respondent, 

V. 

The  Northern  Centbla^l  Railway  Company,  Appellant. 

(82  Neto  York  Beparts,  870,) 

Plaintiff,  while  in  the  employ  of  defendant  as  locomotive  engineer,  was 
injured  by  the  overturning  of  his  engine,  caused  by  the  bad  condition  of 
defendant's  road.  In  an  action  to  recover  damages,  it  appeared  that 
plaintiff  was  running  his  engine  by  express  orders  without  cars  attached 
ahead  of  a  passenger  train ;  he  knew  that  the  road  was  somewhat  out 
of  repair,  and  that  he  incurred  some  danger,  but  it  did  not  appear  con- 
clusively that  he  knew  how  badly  it  was  out  of  repair,  or  that  the 
danger  was  very  great.  Three  or  four  passenger  trains,  besides  freight 
trains,  passed  over  the  road  daily  each  way;  it  did  not  appear  th&t 
any  accident  had  previously  happened,  caused  by  the  bad  conditioa  of 
the  road.  Plaintiff  and  other  engineers  had  frequently  run  their  eogines 
over  the  road  with  safety,  in  the  same  way  plaintiff  was  running  Ms  at 
the  time  of  the  accident.  Plaintiff  was  ordered  by  competent  authority 
to  so  run  his  engine,  and  he  had  the  assurance  that  the  road  would  soon 
be  put  in  repair.  Held,  that  the  evidence  authorized  the  submission  of 
the  question  of  contributory  negligence  to  the  jury. 

(Argued  October  7,  1880;  decided  October  15,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict.  (Reported  below,  17 
Hun.,  115.) 

The  nature  of  the  action  and  the  facts  are  set  forth  sufficientlj 
in  the  opinion. 

George  M.  Diven  for  appellant :  If  the  plaintiff  knew  that  the 
track  was  so  badly  out  of  repair  that  it  was  dangerous  to  run  over 
it,  by  continuing  in  the  employment  after  such  knowledge  he 
assumed  the  risk,  and  the  corporation  is  not  liable  for  the  injury. 
Wright  V.  New  York  C.  R.  E.  Co.,  25  N.  T.,  562,  566 ;  Lanin^ 
V.  New  York  C.  E.  E.  Co.,  49  id.,  521,  534 ;  Gibson  v.  Erie  Rv. 
Co.,  63  id.,  449,  452 ;  Kelley  v.  Silver  Spring  Bleaching  &  Dyeing 
Co.,  Sup.  Ct.,  (E.  I.),  18  Alb.  Law  Jour.,  354;  Wonder  i'.  K  «fe 
O.  E.  E.  Co.,  32  Md.,  411 ;  3  Am.  Eep.,  143. 

H.  Boardman  Smith  for  respondent :  The  facts  that  plaintiff 
continued  in  defendant's  employ  after  some  knowledge  that  its 
road  was  not  in  good  order  did  not  authorize  the  court  to  take  tlie 
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question  of  plaintiflPs  contributory  negligence  from  the  jury  by 
nonsuiting  the  plaintiff.  Bemhard  v.  E.  &  S.  K.  R.  Co.,  1  Abb. 
Ct.  App.,Dec.  131,  134;  Greenleaf  v.  111.  Cent.  E.  E.  Co.,  29 
Ind.,  14;  Gibson  v.  Erie  Ev.  Co.,  63  N.  Y.,449;  9  Abb.,  L. 
J.,  165 ;  Lewis  v.  St.  Louis  &  Iron  Mount.  Ey.  Co.,  8  Am.  Ey. 
Kep.,  450 ;  Laning  v.  N.  T.  C.  E.  E.  Co.,  49  IS .  Y.,  521 ;  Malone 
V.  Hathaway,  64  id.,  5  ;  10  Abb.,  L.  J.,  343 ;  Eedfield  on  Eailways, 
387 ;  Greenleaf  v.  Dubuque  &  Sioux  City  E.  E.  Co.,  33  Ind.,  52. 
The  question  whether  ordinary  prudence  forbade  that  plaintiff 
should  continue  in  defendant's  employ  may  be  determined  by 
proof  of  what  other  men  did  under  the  same  circumstances. 
Twomley  v.  Central  Park  N.  &  E.  E.  E.  Co.,  69  K  Y.,  158,  197 ; 
Mehan  v.  Syracuse  B.  &  N.  Y.  E.  E.  Co.,  73  id.,  585 ;  S.  C,  more 
fully  reported,  6  Weekly  Dig.,  362;  Laning  v.  N.  Y.  C.  E.  E. 
Co.,  49  JSr.  Y.,  521.  The  question  of  plaintiffs  contributory 
negligence  upon  the  proof  in  this  case  was  peculiarly  a  question 
for  the  jury.  Weber  v.  N.  Y.  C.  &  H.  E.  E.  E.  Co.,  58  N.  Y., 
455 ;  Thurber  v.  Harlem  B.  M.  &  F.  E.  E.  Co.,  60  id.,  330,  331 ; 
McCanley  v,  Msljot^  etc.,  of  N.  Y.,  4  Weekly  Dig.,  135,  Court  of 
Appeals;  Laning,  v.  N.  Y.  C.  E.  E.  Co.,  49  N.  Y.  The  negli- 
gence of  a  fellow  servant  only  defeats  an  action  when  the  company 
is  free  from  negligence.  Keegan  v.  Western  E.  E.  Co.,  4  Seld., 
170;  70  K  Y.,  173 ;  2  Lans.,  '506. 

Eakl,  J. — The  plaintiff  was  a  locomotive  engineer  in  the  employ- 
ment of  the  defendant,  and  was  injured  by  the  overturning  of  his 
engine  in  consequence  of  the  bad  condition  of  defendant  s  road. 
This  action  was  brought  to  recover  for  the  injuries  thus  sustained, 
and  a  recovery  was  had.  The  defendant  now  seeks  a  reversal  of 
plaintiffs  judgment  upon  the  sole  ground  of  his  •  contributory 
negligence ;  and  the  claim  is,  that  he  should  have  been  nonsuited 
on  ttSt  ground. 

The  learned  counsel  for  the  defendant  contends  that  the  undis- 
puted evidence  showed  that  the  plaintiff  knew  of  the  bad  and 
dangerous  condition  of  the  road  when  he  ran  the  engine,  and  that 
he  was  negligent  in  running  it  with  such  knowledge. 

We  are  of  opinion  that  tne  alleged  contributory  negligence  was 
not  60  clearly  proven  as  to  authorize  a  nonsuit.  While  it  was 
incumbent  upon  the  plaintiff  to  show  that  the  road  was  in  an  unfit 
and  dangerous  condition,  the  evidence  upon  the  subject  was  some- 
what conflicting,  and  the  extent  to  which  it  was  unnt  and  danger- 
ous, as  bearing  upon  plaintiffs  negligence,  was  a  matter  to  be 
determined  by  the  jury. 

While  the  plaintiff  knew  that  the  road  was  somewhat  out  of 
repair,  and  that  he  incurred  some  danger  in  running  his  engine, 
it  does  not  appear  conclusively  that  he  knew  how  badly  it  was  out 
of  repair  or  that  the  danger  was  imminent  or  very  great.     Three 
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or  four  passenger  trains,  besides  freight  trains,  passed  over  the 
road  daily,  each  way,  and  it  does  not  appear  that  any  other  accident 
had  happened  from  the  bad  condition  of  the  road.  The  plaintiff 
and  other  engineers  had  frequently  run  their  engines  over  the  road 
in  the  same  way  in  which  the  plaintifi  ran  his  on  the  occasion  of 
the  accident  and  had  done  so  with  safety.  The  plaintifi  was 
ordered  by  competent  authority  to  run  his  engine  just  as  he  did, 
and  he  had  received  assumnce  that  the  road  would  soon  be  put  in 
repair.  We  must  take  into  account  the  plaintiffs  position.  His 
business  was  that  of  an  engineer,  and  unless  he  obeyed  orders  and 
ran  his  enmne  he  would  have  been  obliged  to  abandfon  defendant's 
service.  Of  one  thus  situated  the  law  should  not  be  too  exacting. 
We  must  assume  that  the  officers  of  defendant,  who  had  charge  of 
the  road,  and  must  have  known  its  condition,  deemed  it  safe;  and 
the  plaintiff  had  the  right  to  rely  somewhat  upon  their  judgment. 
Other  employees  of  tne  road,  and  hundreds  of  passengers,  were 
daily  tnisting  their  lives  upon  the  road,  and  on  the  day  of  the 
accident  he  was  ordered  to  and  did  precede  a  passenger  train. 
Under  such  circumstances,  was  the  plaintiff  bound  to  set  up  his 
judgment  against  that  of  all  others  ana  determine  for  himself  that 
the  road  was  absolutely  unsafe  for  the  passage  of  his  engine,  and 
abandon  his  position  as  en^neer,  or  take  upon  himself  the  risk 
caused  by  defendant's  negligence?  We  think,  under  all  the 
circumstances,  and  upon  ail  the  evidence  given  on  both  sides,  that 
it  was  a  question  for  the  jury  to  determine,  whether  the  plaintiff 
acted  witn  reasonable  prudence  and  discretion  in  venturing  to  run 
his  engine  over  the  road. 

But  aside  from  all  other  considerations,  the  plaintiff,  on  the 
occasion  of  the  accident,  ran  his  engine,  without  any  cars  attached, 
ahead  of  a  passenger  train,  at  the  rate  of  twenty  miles  per  hour, 
over  a  road  which  defendant's  officers  knew  to  be  in  a  bad  con- 
dition, by  the  express  orders  of  the  defendant.  It  would  be  a  very 
imjust  rule  which  would  allow  a  master  to  shield  himself  from 
responsibility  for  the  consequences  of  his  own  negligence  bv 
alleging  those  acts,  not  inevitably  or  imminently  dangerous,  to 
have  been  negligent  which  his  servant  performed  by  his  express 
orders.  Patterson  v.  Pittsburgh  &  Connellsville  R.  R  Co.,  76 
Penn.,  389.  Whether,  in  this  case,  the  running  of  the  engine 
was  inevitably  or  imminently  dangerous,  was  certainly  a  question 
for  the  jury. 

The  nonsuit  was  therefore  properly  denied  and  the  judgment 
should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

See  Porter  v.  Hannibal,  etc.,  R.  R.  Co.,  ante,  p.  44;  Phila.,  etc,  R  R  Co« 
v.  Shertle,  ante,  p.  158;  Walker  v.  Boston,  etc.,  R.  R.  Co.,  1  Am.  and  Eng. 
R.  R.  Cas.,  141. 
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Nathan  Pakalinbky,  an  infant,  etc.,  Beepondent, 

V. 

The  IJ'ew  York  Central  &  Hudson  Eivee  R.  R.  Co.,  Appellant, 

(82  New  TctJc  Beports,  424.) 

Where  a  person  sees  an  engine  upon  a  railroad,  and  knows,  in  time  to  ayoid 
an  injury,  that  it  is  approaching  a  crossing,  the  railroad  company  is  not 
chargeable  with  negligence  in  not  ringing  the  bell  upon  the  engine,  or 
because  of  the  absence  of  a  flagman  usually  stationed  at  the  crossing,  or 
the  absence  of  a  light  upon  tne  en^ne  &  the  night-time ;  as  the  sole 
object  of  ringing  the  bell  or  of  keeping  a  flagman  or  of  haying  a  light, 
so  far  as  trayellers  upon  a  highway  are  concerned,  is  to  notify  them  of 
the  approach  of  trains. 

Plaintiff,  m  attempting  to  cross  the  tracks  of  defendant's  road  after  dark, 
caught  his  foot  between  a  rail  and  the  planking,  and  before  he  could 
extricate  himself  was  struck  by  the  tender  of  an  engine  backing  upon  the 
track,  and  injured.  In  an  action  to  recoyer  damages  the  negligence 
charged  was  that  the  bell  of  the  engine  was  not  rung ;  that  there  was  no 
flagman  at  the  crossing,  although  one  had  usually  been  stationed  there ; 
that  the  regular  fireman  was  not  at  the  time  upon  the  engine ;  and  that 
there  was  no  light  on  the  rear  of  the  tender.  Plaintiff  testified  that  h& 
saw  the  engine  while  it  was  standing  still  and  when  it  was  backing.. 
He  could  haye  passed  oyer  the  track  in  safety  if  his  foot  had  not  caught. 
It  did  not  appear,  and  was  not  claimed,  that  the  engineer  could  haye  seen 
plaintiff  in  time  to  haye  ayoided  the  accident,  and  it  did  not  appear 
that  the  absence  of  the  fireman  in  any  way  contributed  to  the  accident. 
Hddj  that  the  eyidence  failed  to  show  any  negligence  on  the  part  of 
defendant  which  caused  or  contributed  to  the  injury ;  and  that  a  charge 
to  the  jury  that  they  could  base  a  finding  of  negligence  against  de- 
fendant on  the  absence  of  the  fiagman  was  error. 

(Submitted  October  4,  1880;  decided  Noyember  9,  1880.  , 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  fourth  judicial  department,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  set  forth  sufficiently 
in  the  opinion. 

Kennedy  &  Tracy  for  appellant :  Whether  the  bell  was  rung 
or  not  is  unimportant,  since  tne  only  object  in  ringing  a  bell  is  to 
notify  those  approaching  a  railroad  crossing  of  an  approaching 
train  (Chicago,  R.  I.  &  JP.  R.  R.  Co.  v.  Houston,  5  N.  Y.  Dig., 
No.  22,  p.  523).  The  fact  that  plaintiff  testified  that  he  did  not 
hear  the  bell  rung  furnished  no  evidence  for  the  jury  (Calhoun  v, 
N.  Y.  C.  &  EL  R.  R.  R.  Co.,  90  N.  Y.,  133 ;  Serbert  v.  Em.  R.  R. 
Co.,  49  Barb.,  584,  586).  Plaintiff's  attempt  to  cross  in  front  of 
an  approaching  engine  was  negligence  (Bellou  v.  Baxter,  54  N.  Y., 
245  ;  §  44,  chap.  140,  Laws  1850 ;  Calhoun  v.  N.  Y.  C.  R.  R.  Co.,  60 
N.  Y.,  133 ;  Sheldon  v.  Hudson  R.  R.  R.  Co.,  4  Kern.,  224).  Evi- 
dence of  the  presence  or  absence  of  a  flagman  at  the  time  the  acci- 
dent occurrea  is  wholly  unimportant,  and  it  was  error  to  instruct  the 
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jury  that  they  miffht  charge  the  defendant  with  negligence  because 
of  the  absence  of  one  (Grippen  v-  N.  Y.  C.  R.  R.  Co.,  40  N.  Y., 
34 ;  Weber  v.  K  Y.  C.  R.  K.  Co.,  58  id.,  451 ;  McGrath  v.  N.  T. 
C.  R.  R.  Co.,  59  id.,  468). 

Irving  G.  Vann  for  respondent :  The  defendant  was  guilty 
of  negligence  (Renwick  v.  N.  Y.  C.  R.  R,  Co.,  36  N.  Y.,  132; 
Gaston  v.  Erie  R.  R.  Co.,  45  id.,  660 ;  Kissenger  v.  N.  Y.  C.  A 
H.  R.  R.  R.  Co.,  56  id.,  543 ;  Cordell  v,  N.  Y.  C.  &  H.  R 
R.  R.  Co.,  64  id.,  535;  70  id.,  119;  McGovern  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  67  id.,  417;  Dolan  v.  Del.  &  Hnd.  Caual  Co., 
71  id.,  285).  Its  negligence  caused  the  injury  to  the  plaintiff 
(McGrath  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  63  jN^.  Y.,  522,  529). 
Plaintiff  was  not  guilty  of  contributory  negligence  (Morrison  r. 
•N.  Y.  C.  &'  H.  R.  R.  R.  Co.,  63  K  Y.,  643 ;  Johnson  v.  Lane, 
20  id.,  65;  Jetter  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  2  Keyes, 
154 ;  Beiseigel  v.  K  Y.  C.  R.  R.  Co.,  34  K  Y.,  622 ;  Twomblev 
V,  N.  &  E.  K.  R.  Co.,  69  id.,  158 ;  Hackford  v.  N.  Y.  C.  &  H.  K. 
R.  R.  Co.,  53  id.,  654 ;  Coulter  v.  Am.  Ex.  Co.,  56  id.,  585).  The 
questions  as  to  defendant's  negligence  and  as  to  the  contributory 
negligence  of  the  plaintiff  were  questions  of  fact  for  the  jurp 
(Wolfkiel  V.  The  Sixth  Ave.  R.  R.  Co.,  38  K  Y.,  49 ;  Ernst  t\  H. 
R.  R.  R.  Co.,  35  id.,  10 ;  Warner  v.  N.  Y.  C.  &  H.  R.  R  R  Co., 
44  id.,  465  ;  Davis  v.  Same,  47  id.,  400 ;  Beiseigel  v.  K.  Y.  C.  R 
R.  Co.,  34  id.,  622 ;  Thurber  v.  Harlem  Bridge,  M.  &  F.  R.  R.  Co., 
«0  id.,  326 ;  Bemhard  v.  Rensselaer  &  S.  K.  R.  Co.,  1  Abb.  Ct. 
App.  Dec,  131 ;  Belton  v.  Baxter,  58  N.  Y.,  411 ;  Hackford  v..  X. 
Y.  C.  &  H.  R.  R.  R.  Co.,  53  id.,  654;  Hoffman  v.  Same,  MSS. 
opinion ;  Morrison  v.  Same,  63  N.  Y.,  643 ;  Heber  v.  Same,  67 
id.,  587). 

Earl,  J. — This  action  was  commenced  to  recover  for  perBonal 
injuries  alleged  to  have  been  caused  to  the  plaintiff  by  tne  care- 
.  lessness  of  the  defendant. 

On  the  25th  day  of  September,  1875,  between  six  and  seven 
o'clock  in  the  evening,  the  plaintiff,  being  then  about  ten  years  old, 
was  passing  northerly  upon  the  sidewalk  of  Clinton  Street,  in  the 
city  of  Syracuse,  at  a  point  where  defendant's  road  crosses  tlie 
same  street  in  an  easterly  and  westerly  direction ;  and  while  he 
was  endeavoring  to  cross  the  railroad  tracks,  he  was  struck  by  the 
tender  of  an  engine  backing  easterly,  and  one  of  his  legs  was  so 
crushed  that  it  had  to  be  amputated.  The  defendant  defended  the 
action  upon  the  grounds  that  plaintiff's  negligence  contributed  to 
the  accident,  and  that  it  was  free  from  any  negligence  contributing 
to  the  accident. 

Whether  or  not  there  was  any  contributory  negligence  on  the 
part  of  the  plaintiff  was  fairly  a  question  for  the  lury,  and  was 
properly  submitted  to  them.     But  I  am  of  opinion  that  there  was 
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an  entire  failure  of  evidence  showing  any  negligence  on  the  part 
of  the  defendant. 

I  will  notice  separately  the  alleged  grounds  of  negligence  on  the 
part  of  the  defendant:  First.  It  is  said  that  the  bell  upon  the 
engine  was  not  rung  as  it  was  backing  easterly.  But  it  is  impos- 
sible to  perceive  how  that  in  any  way  contributed  to  the  accident. 
The  sole  object  of  ringing  a  bell  upon  an  engine  i&  to  notify  per- 
sons who  might  be  upon  or  near  a  railroad  crossing  of  the  approach 
of  the  engine,  so  that  they  can  get  or  keep  out  of  its  way.  if  one 
sees  the  engine  and  knows  that  it  is  approaching,  he  needs  not  the 
warning  of  the  bell,  and  as  to  him  it  is  useless  to  ring  it.  Here 
the  plamtiff  saw  the  en^ne,  at  first  standing  still,  then  starting 
and  going  westward,  ana  then  backing  easterly  toward  him,  and 
while  he  was  endeavoring  to  run  across  the  tracks,  one  of  his  feet 
became  fastened  between  a  rail  and  planking,  and  he  fell  down 
and  was  run  over.  He  thus  had  all  the  notice  the  ringing  of 
the  bell  could  have  riven  him,  and  the  omission  to  ring  it  nad 
nothing  whatever  to  do  with  the  accident.  Second.  It  is  said  that 
there  was  at  this  time  no  flagman  at  the  crossing,  although  one 
had  been  usually  stationed  there.  The  duty  of  a  flagman  is  to 
notify  travellers  crossing  the  railroad  of  the  approach  of  trains ; 
and  when  a  traveller  knows  of  the  approach  of  a  train,  and  sees  it 
approaching,  as  to  him  the  flagman  has  no  duty  to  perform.     The 

SlaintifPs  conduct  was  in  no  way  influenced  by  the  absence  of  a 
agman,  as  he  did  not  know  that  one  had  usually  been  kept  at 
that  point.  Besides,  it  was  not  the  duty  of  the  defendant  to  sta- 
tion or  keep  a  flagman  at  that  crossing ;  and  so  far  as  the  trial 
judge  in  his  charge  instructed  the  jury  tnat  they  could  base  a  find- 
ing of  negligence  against  the  defendant  on  the  absence  of  the 
flagman,  he  was  clearly  in  error.  McGrath  v.  N.  T.  C.  &  H.  R» 
R  R  Co.,  59  N.  Y.,  468 ;  S.  C,  63  id.,  522.  Third.  The  regular 
iireman  was  just  at  that  time  off  from  the  engine,  but  there  is  no 
proof  and  no  just  inference  that  that  had  anything  whatever  to  do 
with  the  accident.  It  does  not  appear  what  he  could  or  would 
have  done  if  present  to  have  avoidea  the  accident.  Fourth.  It  is 
said  that  there  was  no  light  on  the  rear  of  the  tender  which  was 
backed  upon  the  plaintiff,  although  the  night  was  dark.  But  that 
could  make  no  difference  with  the  plaintiff,  as  he  testified  he  plainly 
saw  the  engine  from  the  time  it  started.  It  does  not  appear  how 
the  light  would  have  aided  him  in  any  way.  There  was  no  proof 
showing,  and  the  claim  is  not  made,  that  the  engineer  upon  the 
engine  ought  to  have  seen  the  plaintiff,  or  that  he  could  have  seen 
him  in  time  to  have  avoided  the  accident. 

I  have  now  noticed  all  the  grounds  of  negligence,  and  it  will  be 
Been  that  none  of  them  furnishes  any  basis  for  this  action.  Upon 
the  evidence  this  was  a  pure  accident.  The  plaintiff  could  have 
passed  over  the  railroad  in  safety  if  his  foot  had  not  been  so  caught 
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that  he  could  not  pasB  on.  That  was  something  that  could  not 
have  been  anticipated  by  any  one.  It  does  not  appear,  and  there 
is  no  evidence  tending  to  show,  that  the  engine  was  carelessly  han- 
dled in  any  way.  The  injury  was  all  the  work  of  but  a  moment 
'Plaintiffs  misfortune  excites  commiseration,  but  it  cannot  jnstly 
be  visited  upon  the  defendant. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

FoLGEB,  C.J.,  Kapallo  and  Miller,  J  J.,  concur;  Andrews, 
Danforth,  and  FmcH,  JJ.,  dissent. 

Judgment  reversed. 

See  Eaton  «.  Fitchburg  R.  R.  Co.,  ante,  p.  188;  Shaher  «.  8t.  Paul,  etc., 
R.  R.  Co.,  ante,  p.  185;  Johnson  «.  Chicago,  etc.,  R  R  Co.,  1  Abl  &  Eng. 
R  R  Cas.,  165. 


Ohioaoo,  Burlington  &  Qumor  Bailboad  Co. 

V. 

Chlob  M.  Sykes,  Adm'x. 

(lainois  BepartSy  162.     September  26,  1880.) 

Where  a  railroad  company  is  guilty  of  negligence  in  leaving^  a  freight  csr 
across  a  sidewalk  leading  to  a  passenger  depot,  about  the  time  for  their- 
rival  of  a  passenger  train,  without  opening  the  freight  train  so  as  to  per- 
mit passengers  to  pass,  and  a  person  seeking  to  make  the  passenger  train 
is  also  guilty  of  neffli^ence  in  attempting  to  pass  under  the  end  of  a 
freight  car,  though  invited  or  directed  by  the  conductor  of  that  train  to 
do  so,  if  such  act  was  dangerous,  and  would  be  so  considered  by  pradent 
persons  generally,  and  the  person  in  passing  under  the  car  is  injured  by 
the  freight  train  suddenly  starting,  it  should  be  left  to  the  jury  by  the 
instructions  to  say  whether  such  person^s  negligence  was  slight,  and  that 
of  the  agents  of  the  company  gross,  in  obstructing  the  passage  to  the 
depot  and  in  inviting  the  passeneer  to  pass  under  the  freight  car. 

Where  a  person  in  going  to  a  railroad  depot  to .  take  passage  on  a  passenger 
train,  finds  a  freight  train  across  the  sidewalk,  and  is  told  by  the  freight 
conductor  to  pass  under  the  end  of  a  freight  car — ^that  he  has  plenty  of 
time — and  while  passing  under  is  injured,  section  64  of  the  railroad  and 
warehouse  law  will  haye  no  application  to  the  case  or  bearing  upon  such 
person^s  negligence.  That  section  applies  only  to  climbing,  stepping* 
standing  upon,  clinging  to,  or  in  any  way  attaching  one^s  self  to  a  loco- 
motive engine  or  car,  either  stationary  or  in  motion  on  the  track. 

Where  a  conductor  has  control  oyer  his  train  as  to  its  starting  or  stopping,  a 
person  will  haye  the  right  to  act  on  his  invitation  to  pass  under  a  fre^t 
car  when  the  train  is  obstructing  the  passway,  unless  he  has  reason  to 
suppose  it  hazardous.  The  person  in  such  case  has  the  riffht  to  suppose 
the  train  will  not  be  started  until  he  can  pass  through,  and  that  the  con- 
ductor has  the  power  to  control  the  train,  and  will  do  so,  knowing  the 
dangerous  position  in  which  the  person  is  placed  by  his  direction. 

When  a  railroad  conductor  is  engaged  in  the  performance  of  his  duty  to  the 
company  and  about  its  business,  the  company  will  be  held  reaponaible 
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for  his  actSy  although  he  may  not  haye  been  free  from  fault  on  his  part 
and  may  haye  actea  beyond  his  duty. 

An  instruction  as  to  the  right  of  a  party  to  act  upon  the  direction  of  a  rail- 
road conductor  to  pass  under  a  freight  car  in  a  train  which  was  obstruct- 
ing the  sidewalk  leading  to  a  depot,  which  refers  to  many  of  the  circum- 
stances bearing  upon  the  question  of  negligence,  but  not  to  all  of  them, 
and  which  is  argumentative,  and  not  explicit  in  announcing  the  rule  of 
law  sought  to  be  presented,  should  not  be  ffiven. 

In  a  suit  against  a  railroad  company  to  recoTer  damages  for  a  personal  injury 
resulting  in  death,  through  negligence,  it  is  error  to  instruct  the  jury 
that  if  they  find  the  defendant  guilty  they  may  assess  the  plaintiff's 
damages  at  any  sum  not  exceeding  $5000,  the  amount  claimed  in  the 
declaration,  without  reference  to  lyiy  proofs  of  the  amount  of  damages 
sustained. 

The  trial  court  has  no  power  to  take  ijie  decision  of  facts  from  the  jury  by  an 
instruction.  If  there  is  eyidence  tending  to  prove  the  issue,  it  must  be 
submitted  to  the  jury,  and  the  court  cannot  properly  instruct  the  jury  to 
find  against  what  the  eyidence  tends  to  prove. 

Appeal  from  the  Appellate  Court  for  the  Second  District. 

William  C.  Norcroes  for  the  appellant :  The  court  erred  in  over- 
raling  the  defendant's  motion  for  a  new  trial,  because  the  verdict 
is  contrary  to  the  law  and  the  evidence.  The  deceased  was  guilty 
of  such  negligence  contributing  to  the  injury  as  to  bar  the  plain- 
tifiFs  right  of  recovery  in  any  view  of  the  caae.  Chicago  &  Alton 
R  R.  Co.  V,  Meiche,  Administratrix,  83  lU.,  427 ;  Illinois  Central 
R.  R.  Co.  V.  HaU,  72  111.,  222 ;  Toledo,  Wabash  &  Western  R.  R. 
Co.  V.  Brooks,  81  111.,  250. 

It  makes  no  difference  whether  Anderson  invited  Sykes  to  come 
under  the  car  or  not,  because  it  is  proved  that  even  if  he  had  in- 
vited him,  the  deceased  knew  that  Anderson  could  not  extend 
such  an  invitation  within  the  scope  of  his  agency,  and  the  invita- 
tion not  being  within  the  scope  of  the  agency,  would  not  bind  the 
defendant.  1  Greenlf .  Ev.,  sec.  114 ;  Davidson  v.  Porter  et  al.,  57 
111.,  300  ;  Snyder  v.  Hannibal  ife  St.  Jo.  R.  R.  Co.,  60  Mo.,  413. 

The  facts  being  conceded,  whether  a  given  act  is  within  the 
scope  of  a  servanrs  employment  is  a  question  of  law  for  the  court. 
Story  on  Agency  (4th  ed.),  sec.  456 ;  W  barton  on  Agency,  sec.  136. 
A  third  patty  dealing  with  an  agent  is  bound  to  exercise  the 
caution  of  a  good  business  man,  to  know  whether  or  not  the  agent 
has  authority ;  and  if  he  acts  without  exercising  such  care,  he  does 
80  at  his  own  peril.    Whai-ton  on  Agency,  p.  91,  sec.  137. 

When  there  are  any  just  grounds  to  suspect  that  an  agent  had 
not  authority,  or  where  there  is  any  good  reason  to  put  the  third 
party  on  inquiry  as  to  whether  or  not  an  agent  has  authority  to  do 
the  particular  act,  the  third  party  is  bound  to  go  to  the  principal  to 
ascertain  whether  or  not  the  agent  has  authority,  or  else  he  deals 
with  the  agent  at  his  own  peril!  Wharton  on  Agency,  p.  94,  sec. 
139. 
Where  an  agent  acts  beyond  the  scope  of  his  employment,  or 
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contrary  to  his  principal's  wishes,  and  the  party  dealing  with  him 
knows  the  fact,  he  deals  at  his  own  peril,  and  cannot  hold  the 
principal  responsible  for  the  acts  of  the  agent.  Wharton  on 
Agency,  pp.  87-88,  sec.  131  and  sec.  132 ;  iBinoifi  Central  R  R 
Co.  V.  Green,  81  111.,  19. 

If  the  deceased  were  guilty  of  any  negligence,  no  matter  how 
slight,  tliat  contributed  to  the  injury,  then  the  plaintiff  cannot  re- 
cover in  his  action  unless  the  plaintiff  proves  by  a  preponderance 
of  evidence  on  her  part  two  things,  namely  :  1.  That  the  defend- 
ant was  guilty  not  of  negligence  that  contributed  to  the  injnrr, 
but  of  gross  negligence  that  contributed  to  the  injnry.  And,  2d. 
That  the  negligence  of  the  deceased  was  but  slight  compared  to  the 
negligence  of  the  defendant.  Illinois  Central  E.  R.  Co.  v.  Ham- 
mer, 85  111.,  526  ;  Chicago  &  Alton  E.  R.  Co.  v  Langley,  2  Brad- 
well's  Rep.,  505  ;  Illinois  Central  R.  R.  Co.  v.  Hall,  72  HI.,  222; 
Village  of  Kewanee  v.  Depew,  80  111.,  119  ;  City  of  El  Paso  et  aL 
V.  Causey,  1  Bradwell's  Rep.,  531. 

The  deceased  also  violated  sec.  54  of  the  statute  relating  to  rail- 
roads and  warehouses,  R.  S.  1874,  p.  810. 

A  higher  degree  of  care  is  required  of  an  adult  than  of  a  child. 
Chicago  &  Alton  R.  R.  Co.  v.  Murry,  71  111.,  601 ;  Chicago,  Bur- 
lington &  Quincy  R.  R.  Co.  v.  Dewey,  26  id.,  258  ;  R.  K.  Co.  v, 
Gladmauj  15  Wall,  408. 

That  in  law  the  negligence  of  the  deceased  contributed  to  the 
injury  complained  of  to  such  an  extent  as  to  bar  plaintiff's  riffht  of 
recovery,  admits  of  no  doubt,  as  the  following  cases  abunSuitly 
show,  in  each  and  all  of  which  the  verdict  and  judgment  of  the 
lower  court  have  been  set  ajside,  and  the  appellate  court  decide  the 
same  as  a  matter  of  law.  Chicago,  Rock  Island  &  Pacific  R  R 
Co.  V,  Bell,  Adm'x,  70  111.,  102  ;  Lake  Shore  and  Michigan  South- 
ern R.  R.  Co.  V.  Hart,  87  id.,  529 ;  Chicago  &  Alton  R.  R  Co.  v. 
Mitchie,  Adm'x,  83  id.,  428 ;  Village  of  Kewanee  v,  Depew,  80  id., 
119 ;  Illinois  Central  R.  R.  Co.  ^.  Hall,  72  id.,  222 ;  Illinois  Cep- 
tral  R.  R.  Co.  v.  Chambers,  71  id.,  519 ;  Bevier  v.  Galloway,  71 
id.,  517 ;  Toledo,  Wabash  &  Western  R.  R  Co.  v.  Barlow,  71  id., 
640 ;  Illinois  Central  R.  R.  Co.  v.  Greene,  81  id.,  19 ;  Toledo 
Wabash  &  Western  R.  R.  Co.  v.  Jones,  76  id.,  311 ;  Keokuk 
Packet  Co.  v.  Henry,  50  id.,  264  ;  Ohio  &  Mississippi  R  R  Ca 
V.  Stratton,  78  id.,  88 ;  Adams  Express  Co.  v.  Jones,  53  id.,  463: 
Chicago  &  Alton  R  R.  Co.  v.  McLaughlin,  47  id.,  265 ;  Chicago 
&  Alton  R.  R.  Co.  v.  Langley,  2  Bradwell's  Rep.,  505 ;  Toledo, 
Wabash  &  Western  R.  R  Co.  v.  Miller,  76  111.,  279 ;  Central  R 
R  &  B.  Co.  V.  Dixon,  42  Ga.,  327;  C,  C,  C.  &  L  R  R  Co. 
V.  Elliott,  28  Ohio  St.,  340 ;  AUyn  v.  B.  &  A.  R  R  Co.,  105 
Mass.,  77. 

When  the  question  is,  whether  the  defendant  was  guilty  of  gross 
negligence  that  contributed  to  the  injury,  and  all  the  evidence  i* 
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before  the  conrt,  that  qaestion  becomes  a  question  of  law,  to  be  de- 
termined  by  the  court  on  appeal  as  a  matter  of  law,  no  matter  what 
the  verdict  of  the  jury  and  judeinent  of  the  lower  court  may  have 
been.  The  Adams  Express  Co.  v.  Jones,  53  111.,  463 ;  Kelly, 
Adm'x,  V.  Hardie,  26  Mich.,  245 ;  Lake  Shore  &  Michigan  Central 
R  E.  Co.  V.  Miller,  25  Mich.,  274 ;  Allyn  v.  B.  &  A.  R.  E.  Co., 
105  Mass.,  77 ;  Kansas  Pacific  R.  R.  Co.  v.  Butts,  7  Kan.,  308  ; 
Chicago  &  Alton  R.  R.  Co.  v.  Langley,  2  Bradwell,  605. 

Ana  the  question  as  to  whether  the  deceased  was  guilty  of  any 
want  of  ordinary  care  and  prudence  which  directly  contributed  to 
the  injury,  and  whether  or  not  the  defendant  was  guilty  of  gross 
negligence  that  contributed  directly  to  the  injury,  and  whether,  by 
comparison,  the  negliffence  of  the  deceased  was  slight  and  the  de- 
fendant's gross,  are  eaox  ^nd  all  questions  of  law  for  the  determina- 
tion of  the  court,  on  appeal.  lUinois  Central  Ry.  Co.  v.  Green^ 
81  111.,  19;  Chicago  &  Alton  Ry.  Co.  v.  Michie,  Adm'x,  83  id.^ 
427;  Village  of  Kewanee  v.  Depew,  80  id.,  119 ;  Toledo,  Wabasb 
<fe  Western  Ry.  Co.  v.  Jones,  76  id.,  311 ;  Keokuk  Packet  Co.  v^ 
Henry,  40  id.,  264 ;  The  City  of  Joliet  v.  Seward,  86  id.,  402 ; 
Lake  Shore  &  Michigan  Southern  R.  R.  Co.  v.  Hart,  87  id.,  529 ; 
Chicago  &  Alton  R.  R.  Co.  v.  Michie,  83  id.,  427  ;  Blinois  Cen- 
tral R.  R.  Co.  V.  Hall,  72  id.,  222 ;  Illinois  Central  R.  R.  Co.  v. 
Chambers,  71  id.,  519  ;  Illinois  Central  R.  R.  Co.  v.  Green,  §1  id., 
19 ;  Ohio  &  Mississippi  R.  R.  Co.  v,  Stratton,  78  id.,  88 ;  Lake 
Shore  &  Michigan  Southern  R.  R.  Co.  v.  Miller,  25  Mich.,  274 ; 
Kelly,  Admx.,  v.  Hendrie,  26  id.,  225  ;  Allyn  v.  The  B.  &  A.  Ry. 
Co.,  105  Mass.,  77 ;  Gerety  v.  Ph.,  Wil.  &  Balto.  Ry.  Co.,  81  Pa. 
St.,  274 ;  Central  Rv.  Co.  v.  Dixon,  42  Ga.,  327 ;  Chicago  &  Al- 
ton Ry.  Co.  V.  Langley,  2  Bradwell,  505  ;  Lewis  v.  Baltimore  & 
Ohio  Ry.  Co.,  38  Md.,  597;  The  City  of  El  Paso  et  al.  v.  Causey, 
1  Hradwell,  531 ;  Phillips  v.  R.  &  S.  Ry.  Co.,  49  K  Y.,  137. 

The  entire  blockading  of  that  sidewalk  did  not  justify  deceased 
putting  his  life  in  jeopardy,  nor  did  it  pull  him  under  the  train, 
nor  did  it  contribute  to  pull  him  under  the  train.  Chicago  &  Al- 
ton Ry.  Co.  V.  Langley,  2  Bradwell,  505 ;  Central  Ry.  Co.  v. 
Dixon,  42  Ga.,  327  ;  Lewis  v.  Baltimore  &  Ohio  Ry.  Co.,  38  Md., 
o97;  Chicago,  Burlington  &  Quincy  Rv.  Co.  v,  Dewey,  Admx., 
i6  IlL,  255  ;  Keokuk  Packet  Co.  v.  Henry,  50  id.,  264. 

As  a  matter  of  law,  it  is  the  duty  of  the  court  on  appeal  to  abso- 
lutehr  reverse  a  case  where  the  verdict  is  not  supported  by  a  pre- 
I^nderance  of  evidence.     The  Adams  Express  Co.  v.  Jones,  53  111, 

The  fifth  instruction  given  for  the  plaintiff  was  erroneous.  Keo- 
kuk Packet  Co.  v.  Henry,  50  111.,  269 ;    Chicago,  Burlington  & 
Quincy  R  R.  Co.  v.  Dewey,  26  111.,  255. 
2  A-  &  E.  R  Cas.— 17 
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Stewart,  Phelps  &  Grier  for  the  appellee :  As  to  the  Kability 
of  a  master  for  the  acts  of  his  servant  while  acting  in  the  general 
scope  of  his  employment,  see  Milton  v,  Middlesex  R.  K  Co.,  107 
Mass.,  169 ;  Bagley  v.  Manchester,  S.  &  L.  Ry.  Co.,  8  C.  P.,  153 ; 
Cosgrove  v.  Ogden,  49  N.  Y.,  255 ;  Anderson  v.  Rome,  W.  &  0. 
R.  R.  Co.,  54  K  Y.,  340 ;  Lnby  v.  H.  R.  R.  R.  Co.,  17  N.  Y.,  133. 

As  to  the  question  of  negligence,  see  Illinois  Central  R.  E.  Co. 
V.  Able,  59  111.,  132 ;  Chicago,  Burlington  &  Quincy  R.  R.  Co.  r. 
Dewey,  26  id.,  259 ;  Illinois  ife  St.  Louis  R.  R.  Co.  v.  Stables,  62 
id.,  316  ;  Rockford,  Rock  Island  &  St.  Louis  R.  R.  Co.  v,  Coultas, 
67  id.,  401 ;  lUinois  Central  R.  R.  Co.  v.  Slatton,  64  id.,  139 ;  Ohio 
&  Mississippi  Ry.  Co.  v.  Stratton,  78  id.,  88 ;  Illinois  Central  K. 
R.  Co.  V.  Hoflfman,  67  id.,  287 ;  Illinois  &  St.  Louis  R.  R  Co.  v. 
Hemdon,  81  id.,  149 ;  Chicago  &  Alton  R.  R,  Co.  v,  Mitchie,  S3 
id.,  430 ;  Rockf ord,  Rock  Island  &  St.  Louis  R.  R.  Co.  v,  Linn,  67 
id.,  110 ;  Illinois  Central  R.  R.  Co.  v.  Modgliu,  85  id.,  483. 

It  was  particularly  gross  negligence  to  start  said  freight  train  in 
the  manner  it  was,  and  without  signal,  when  the  engineer  knew  it 
had  not  been  uncoupled  and  separated ;  that  it  stood  over  the  only 
approach  to  the  depot,  and  that  they  were  within  the  Umits  of  a 
city,  for  there  the  law  demands  a  far  higher  degree  of  care  in  the 
management  of  railroad  trains.  Illinois  Central  R.  R  Co.  r. 
Hammer,  72  111.,  350  ;  Toledo,  Wabash  &  Western  R.  R.  Co.  r. 
Miller,  76  id.,  578 ;  Chicago,  Burlington  &  Quincy  R  R.  Co.  v. 
Stumps,  69  id.,  409 ;  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v. 
Van  ratten,  64  id.,  516  ;  Chicago  &  Northwestern  R  R  Co.  r. 
Sweeney,  52  id.,  330. 

As  to  the  rule  in  case  of  comparative  negligence  when  there  is 
fault  on  both  sides,  counsel  cited  and  elaborated  the  following, 
among  other  authorities :  Chicago  &  Alton  R.  R.  Co.  v,  Gretzner, 
46  111.,  81 ;  Chicago  &  Alton  R.  R.  Co.  v.  Murray,  62  id.,  330 ; 
Illinois  Central  R.  R.  Co.  v.  Waddlesworth,  43  id.,  66 ;  St.  Louis, 
Alton  &  Terre  Haute  R.  R.  Co.  v.  Manley,  68  id.,  66  ;  Toledo, 
Wabash  &  Western  Ry.  Co.  v.  O'Connor,  77  id.,  394 ;  P.,  C.  & 
St.  Louis  Ry.  Co.  v.  Knutson,  69  id.,  107. 

We  refer  to  other  cases  establishing  and  reiterating  the  common 
rule  of  the  decision  of  the  Supreme  Court  upon  flie  question  of 
comparative  and  contributory  negligence,  where  it  is  manifestly 
held  that  the  plaintiff,  although  gunty  of  some  negligence,  may 
nevertheless  recover,  if,  upon  comparing  the  negligence  of  the  re- 
spective parties,  that  of  the  plaintiff  is  slight,  and  that  of  defendant 
is  great.  Illinois  Central  R.  R.  Co.  v.  Moffitt,  67  111.,  434 ;  Illi- 
nois Central  R.  R.  Co.  v.  Hammer,  72  id.,  351 ;  Rockford,  Eock 
Island  &  St.  Louis  R.  R.  Co.  v.  Hillmer,  72  id.,  329  ;  Cliicaeo, 
Burlinffton  &  Quincy  R.  R.  Co.  v,  Triplett,  38  id.,  484 ;  Tol^o, 
Wabash  &  Western  Ry.  Co.  v.  McGmnis,  71  id.,  349;  Illinois 
Central  R.  R.  Co.  v.  Cragin,  Adm'r,  71  id.,  177 ;  Chicago  &  Altoa 
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E.  R.  Co.  V.  Hogarth,  38  id.,  371 ;  Chicago,  Burlington  &  Quincy 
R.  R.  Co.  V.  Lee,  87  id.,  454 ;  Chicago  &  Alton  K.  R.  Co.  v.  En- 
gle,  84  id.,  399 ;  Chicago  &  Alton  K.  R.  Co.  v,  Pondrom,  51  id., 
340 ;  Chicago  ife  Alton  R  R.  Co.  v.  Gregory,  58  id.,  226. 

The  finding  of  the  jury  will  not  be  disturbed,  unless  it  is  grossly 
and  palpably  against  the  evidence,  much  less  where  the  evidence 
is  conflicting.  Morgan  v.  Ryerson,  20  111.,  343 ;  Milliken  v,  Tay- 
lor, 53  id.,  503 ;  City  of  Cmcago  v.  Garrison,  52  id.,  516  ;  Voltz 
V.  Stephani,  46  id.,  54 ;  Bagby  v.  McClure,  46  id.,  381 ;  Baker  v. 
Robinson,  49  id.,  299 ;  City  of  Chicago  v.  Smith,  48  id.,  107 ; 
Grain  V.  Wright,  46  id.,  107;  McCarthy  v.  Mooney,  46  id.,  247 ; 
Keith  V.  Fink,  47  id.,  272 ;  Hope  Ins.  Co.  v.  Lonergan,  48  id.,  49. 

As  to  new  trials  in  suits  for  injury  from  negligence :  Illinois 
Central  R.  R.  Co.  v.  Stables,  62  111.,  316;  Toledo,  Wabash  & 
Western  Ry.  Co.  v.  Spencer,  66  id.,  528  ;  Chicago,  Burlington  & 
Quincy  R  R.  Co.  v.  Triplett,  38  id.,  488 ;  Illino^  Central  R.  R. 
Co.  V.  Hammer,  72  id.,  551. 

The  question  of  negligence  and  of  comparative  negligence  is  one 
of  fact  lor  the  jury,  and  the  finding  will  not  be  disturbed  except 
in  a  dear  case.  Great  Western  R.  R.  Co.  v.  Haworth,  39  111., 
353 ;  Rockf ord,  Rock  Island  &  St.  Louis  R.  R.  Co.  v,  Hillmer, 
72  id.,  239 ;  Hlinois  Central  R.  R.  Co.  v.  Gillis,  68  id.,  308  ; 
Schmidt  v.  Chicago  &  Northwestern  Ry.  Co.,  83  id.,  410 ;  Illinois 
Central  R.  R.  Co.  v,  Hetherington,  83  id.,  512 ;  Toledo,  Wabash 
&  Western  Ry.  Co.  v.  O'Connor,  77  id.,  394 ;  Chicago,  Bm-ling- 
ton  &  Quincy  il.  R.  Co.  v.  Lee,  87  id.,  457. 

Waxkeb,  J. — ^An  action  was  brought  under  the  statute  by 
appellee  to  recover  damages  from  appellant  for  causing  the  death 
of  F.  M.  Sykes.  It  is  alleged  the  death  of  the  intestate  was  the 
result  of  negligence  on  the  part  of  the  company  in  permitting  a  side- 
walk in  the  city  of  Knoxville,  in  this  State,  where  the  acciaent  oc- 
curred, to  be  obstructed  by  a  freight  train  standing  on  the  track. 

The  main  track  of  the  road  is  located  on  the  north  side  of  the 
depot  building.  There  is  a  side  track  on  the  south  side  of  the  sta- 
tion house,  between  it  and  the  city  of  Knoxville.  There  is  a  pub- 
lic highway  leading  north  from  the  city  to  the  depot,  on  the  side 
of  which  is  apublic  sidewalk,  and  over  it  people  pass  to  and  from 
the  depot.  The  side  track  south  of  the  building  crosses  this  side- 
walk, so  that  persons  going  to  the  depot  for  the  purpose  of  taking 
passage  on  the  trains  have  to  cross  this  side  track. 

On  the  evening  of  the  accident  a  freight  train  came  to  the  station 
about  five  o'cIock,  ran  in  and  stopped  on  this  side  track.  It  con- 
sisted of  sixteen  or  eighteen  cars,  and  when  it  stopped  the  middle 
of  the  train  was  over  the  sidewalk.  This  train  remained  on  the 
side  track  waiting  for  the  passenger  train  to  pass,  until  twenty 
minutes  after  five. 
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This  train  was  not  opened  over  the  sidewalk  to  enable  persons 
to  pass  to  get  on  the  passenger  train,  although  it  was  expected  in 
a  few  minutes.  Deceased  was  at  the  depot  for  the  purpose  of  taking 
the  incoming  train  going  east,  but  determined,  before  doing  ecs  to 
return  to  his  house,  and  he  passed  on  the  sidewaUc  under  me  end 
of  a  freight  car  that  was  over  the  sidewalk.  On  returning  from 
his  home,  the  freight  train  was  standing  in  the  same  position,  and^ 
in  endeavoring  to  pass  through  to  reach  the  platform  to  take  the 
passenger  train,  the  freight  train  started,  and,  although  one  of  the 
i*ailroad  hands  caught  and  pulled  him  oiit,hi8  right  foot  was  caught 
and  cut  two  or  three  inches  on  its  outer  side.  Medical  attendance 
was  procured  by  deceased,  but  in  eight  or  nine  days  he  died  of 
lockjaw. 

On  a  trial  in  the  Circuit  Court  appellee  recovered  a  judgment  for 
$5000,  from  which  the  railroad  company  appealed  to  flie  Appellate 
Court.  On  a  trial  therein  the  judgment  was  affirmed.  And 
appellant  brings  the  record  to  |;hi8  court  and  asks  a  reversal. 

Appellant  insists  that  the  Circuit  Court  erred  in  giving  inst^a^ 
tions  for  plaintiff  and  in  refusing  to  give  instructions  for  the 
defendant,  and  for  that  reason  the  Appellate  Court  erred  in  not 
reveraing  the  ludgment. 

It  is  claimed  that  the  fifth  of  appellee's  instructions  is  errone- 
ous.    It  is : 

"  The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  on  May  26th,  1876,  a  freight  train  of  the  defendant  was  pe> 
mitted  to  stand,  by  one  Anderson,  the  conductor  thereof,  he  being 
then  and  there  an  employee  of  the  defendant,  in  chai^  and  con- 
trol of  said  train,  on  and  over  a  public  hiehway  and  sidewalk 
thereon,  being  a  public  street  in  the  city  oi  Knox vilie,  Illinois; 
that  said  train  stood  on  and  over  said  street,  between  said  city  of 
Knoxville  and  the  passenger  depot  there  situate,  and  the  main 
track  of  the  defendant's  road,  on  which  passenger  trains  passed  and 
repassed ;  that  Francis  M.  Sykes,  deceased,  was  then  and  there 
passing  from  said  city  of  Knoxville  to  embark  on  a  passenger  train 
then  at  said  depot;  that  said  freight  train  was  tnen  and  there 
coupled  together,  entirely  blocking  up  said  street  and  sidewalk, 
and  for  so  great  a  distance  on  each  side  thereof  that  it  was  appar- 
entlv  impossible  for  said  Sykes  to  go  round  the  same  in  time  to 
reach  and  embark  on  said  passenger  train ;  that  before  attempting 
to  pass  under  said  freight  train,  said  Anderson,  so  being  condnctor 
and  in  charge  of  said  train,  without  separating  the  same,  said  to 
the  deceased,  '  Come  on  under,  Mr.  Sykes,  you  will  have  plenty  of 
time,'  and  that  deceased  did,  in  accordance  with  and  m  conse- 
quence of  said  direction  of  said  conductor,  and  relying  upon  the 
same,  without  negligence  on  his  part,  and  under  such  circum- 
stances (under  all  the  evidence  in  the  case)  as  would  indnce  an 
ordinarily  prudent  and  careful  man  to  believe  that  he  could  pass 
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finch  train  in  safety,  attempt  to  go  through  under  said  freight 
train,  nsing  such  care  and  diligence  as  an  ordinarily  careful  and 
prudent  man  would  use,  under  all  the  circumstances,  in  accepting 
and  acting  upon  such  direction,  and  that  while  deceased  was  then 
and  there  so  passing  under  said  freight  train,  using  all  possible  care, 
<!antion  and  diligence  to  pass  the  same,  said  train  suddenly  stai*ted 
without  the  ringing  of  bell  or  sounding  of  whistle  to  give  notice 
thereof,  and  ran  over  the  foot  of  the  deceajsed,  inflicting  an  injury 
which  was  the  direct  cause  of  the  death  of  the  deceased,  then  the 
jury  may,  if  such  facts  are  proven,  find  the  defendant  guilty,  and 
assess  plaintiflPs  damages  at  some  amount  not  exceeding  the  sum  of 
$5000,  claimed  in  the  plaintiffs  declaration." 

This  instruction  is  not  clear  in  its  statement  of  the  facts  upon 
which  the  jury  were  required  to  act.  It  is  involved,  and  its 
meaning  is  not  readily  perceived  by  persons  not  in  the  habit  of 
carefully  examining  written  langua^.  It,  to  present  the  question 
whether  the  deceased  had  the  riglit  to  act  upon-  what  the  con* 
dnctor  said,  refers  to  many  other  circumstances,  but  not  to  all.  It 
is  argumentative,  and  is  not  explicit  in  announcing  the  rule  of  law 
it  sought  to  present  to  the  jury.  But,  treating  it  as  though  it  had 
been  explicit,  does  it  announce  a  correct  legal  proposition  ?  It 
will  not,  we  presume,  be  contended  that  a  conductor  may  wilfully 
or  recklessly  invite  or  direct  passengers  or  other  persons  to  assume 
dangerous  risks,  or  to  go  into  danger  without  any  care  by  such 
persons,  so  as  to  bind  the  company.  Whilst  passengers  may,  to 
6ome  extent,  rely  on  the  superior  experience  and  knowledge  of 
conductors,  they,  at  the  same  time,  are  not  thereby  entirely  absolved 
from  the  exercise  of  care  and  prudence  on  their  part. 

In  this  case  there  clearly  was  negligence  by  both  parties.  It 
was  negligent  on  the  part  of  appellant  to  leave  the  freight  train 
across  the  sidewalk  without  opemng  it  so  as  to  permit  persons  to 
pass  without  obstruction.     Affain,  it  was  negligent  for  deceased  to 

KB  under  the  end  of  the  freight  car.     Ana  although  he  may  have 
n  invited  or  directed  by  Sie  conductor  of  that  train  to  pass 
under,  if  the  act  was  dangerous,  and  would  be  considered  so  hj 
prudent  persons  generally,  it  was  for  the  jury  to  say  whether  his 
negligence  was  slight,  and  that  of  the  agents  of  the  company  gross. 
Jfow,  this  instruction  ignores  this  element  entirely.     That  it  was 
important  to  be  considered  must  be  apparent.     We  have  seen  that 
deceased  was  under  no  obligation  to  act  on  the  suggestion  of  the 
conductor,  nor  was  he  justified  in  doing  so,  if  it  was  clear  that  he 
thereby  incurred  great  hazard.     And  it  was  for  the  jury  to  deter- 
mine whether,  under  the  invitation  of  the  conductor,  if  it  was 
given,  and  the  fact  that  he  had  charge  of  and  command  over  his 
train,  the  negligence  of  deceased  was  slight.     And  whether  leav- 
ing the  train  across  the  public  sidewalk  and  thus  obstructing  the 
fr^  passage  of  the  street,  and  in  the  conductor  saying  to  deceased 
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to  come  through,  if  they  found  he  did,  was  gross  neffUgence. 
The  questions  are  prominently  and  undeniably  presented  by  the 
evidence,  and  they  should  have  been  presented  to  the  jury  by  this 
instruction,  and  failing  to  do  so,  it  was  erroneous  and  should  have 
been  refused  or  modified. 

The  instruction  is  inaccurate  in  telling  the  jury  that,  if  they 
found  defendant  guilty,  they  might  assess  plaintiffs  dama^  at 
some  amount  not  exceeding  $5000,  the  amount  claimed  in  the 
declaration.  This  part  of  the  instruction  leaves  the  jury  at  liberty 
to  find  any  amount  not  exceeding  the  amount  claimed,  without  the 
slightest  reference  to  any  proof  of  the  amount  of  damagee  sus- 
tained. It  amounted  to  an  uncontrolled  license  to  find  any  siun 
under  the  limit  that  they  might  choose,  and,  as  they  have  found  to 
the  full  limit,  it  may  be,  and  probably  they  did,  exercise  the  liberty 
the  instruction  gave  them,  without  reference  to  the  evidence  on 
that  question.  In  this  class  of  cases,  instructions  should  be  ac- 
curate and  precise  in  reference  to  the  finding  of  damages.  This 
may  have  misled  and  probably  did  mislead  the  jury  in  assessing 
damages. 

It  is  urged  with  apparent  earnestness  that  deceased  violated  the 
54th  section  of  the  Railroad  and  Warehouse  law.     Rev.  Stat.  1874, 

810.  "We  are  unable  to  understand  in  what  manner  that  section 
as  the  slightest  application  to  the  facts  of  this  case.  Deceased 
was  not  climbing,  stepping,  standing  upon,  clinging  to,  or  in  any 
way  attaching  himseli  to  any  locomotive  engine,  or  cars,  either 
stationary  or  m  motion,  upon  this  track.  These  are  the  only  cas® 
provided  for  by  the  section.  It  only  requires  the  reading  of  this 
section  to  see  it  has  none  the  slightest  application  to  aeceased. 
Argument  or  reasoning  cannot  render  it  plainer.  It  will  bear  no 
construction,  and  it  is  plain  it  cannot  be  iield  to  embrace  a  case 
like  this. 

Did  the  court  err  in  refusing  instructions  asked  by  appellant! 
The  third  of  appellant's  instructions  as  asked  informed  tne  jnry 
that  it  is  gross  negligence  for  any  intelligent  person  familiar  with 
railroad  travel  to  pass  nnder  a  train  with  an  engine  attached,  with 
steam  up,  and  liable  to  start  at  any  moment,  and  if  deceased  was 
such  a  person,  and  he  did  go  under  this  train,  and  it  was  so  sitn- 
ated,  that  he  was  then  guilty  of  gross  negligence,  and  plaintif 
could  not  recover.  Before  it  was  given,  the  court  modified  it  so 
as  to  read,  if  he  did  go  under  such  car  "  uninvited,"  that  then  he 
was  guilty  of  gross  negligence.  This  presents  the  question  whether 
the  conductor  had  power  to  authorize  him  to  pass  imder  the  (»r. 
It  may  be  doubted  whether  any  employee  of  the  company,  with 
the  engineer  or  conductor  having  charge  of  the  train,  could  bind 
the  company  by  such  permission.  But,  as  we  understand  the 
operation  of  these  roads,  the  conductor  of  each  train  has  contrDl 
over  it.    He  can  require  the  engineer  to  start  and  stop  at  pleasure, 
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unless  it  be  in  direct  violation  of  regulations  governing  the 
engineer.  In  this  case,  if  the  conductor  had  such  power,  as  we 
sappose  he  had,  then  deceased  undeniably  had  the  right  to  rely 
and  act  on  the  invitation,  unless  he  b^  reason  to  suppose  it  was 
hazardous.  Deceased  could  not  suppose,  after  saying,  "  Come  on ; 
you  will  have  plenty  of  time,"  he  would  require  his  train  to  start 
until  he  had  got  from  under  the  train.  He  therefore  had  the 
clear  right  to  suppose,  from  what  the  conductor  said,  if  it  is  proved 
he  made  the  statement,  as  he  had  ample  power  to  control  the 
train,  and  was  present,  and  could,  and  did,  know  he  was  in  a  dan- 
gerous position,  the  train  would  not  be  started. 

It  may,  however,  be  said  that  this  was  outside  of  and  beyond 
the  duty  of  the  conductor.  This  is,  perhaps,  true.  But  he  had 
wrongfully  obstructed  the  pass-way  to  the  depot.  He  should  have 
opened  it,  to  permit  persons  to  pass  through,  but  this  he  neglected. 
And  being  in  the  wrong  in  that  regard,  wnat  more  natural  than  to 
suppose  he  would  hold  nis  train  until  deceased  had  passed  ?  Any 
person  would  have  so  supposed,  especially  after  being  invited  to 
pass.  He  was  then  in  the  employment  of  the  company,  and  in  the 
transaction  of  its  business.  And  this  order  or  invitation,  if  it  was 
given,  was  not  wholly  outside  of  its  performance.  It  was  his  duty 
to  have  opened  his  train,  and,  failing  to  do  so,  he  undertook  to  per- 
form that  duty  in  another  mode,  by  directing  deceased  to  pass 
under  the  end  of  the  car.  But,  even  if  not  so  endeavoring,  he  was 
engaged  in  the  performance  of  his  duty  to  the  company,  and  was, 
in  this  matter,  not  so  acting  as  though  engaged  in  his  own  private 
affairs.  Although  injury  resulted  from  an  act  he  was  not  required 
by  the  company  to  perform,  it  was  connected  with  the  business  of 
the  company,  and  in  the  performance  of  which  he  was  engaged. 

The  act  was  no  more  disconnected  from  the  business  of  the  com- 
pany than  the  wanton  discharge  of  steam  by  an  engine  driver  to 
frighten  a  team  that  ran  away  and  injured  the  owner.  In  such  a 
ease  the  company  was  held  liable  for  his  acts,  as  in  sounding  a 
whistle  for  a  like  purpose,  whereby  both  persons  and  property  were 
injured.  Toledo,  Wabash  &  Western  Ey.  Co.  v.  Harmon,  47  111., 
298 1  Chicago,  Burlington  &  Quincy  R.  K.  Co.  v.  Dickson,  63  id., 
151.     These  cases  govern  this  question. 

It  is  insisted  that  the  court  erred  in  refusing  to  give  appellant's 
thirteenth  instruction.  It  announces  that  deceased  was  not  war- 
ranted in  passing  under  the  car,  although  he  might  have  been  unable 
to  take  the  east-bound  passenger  train,  and  although  the  conductor 
might  have  told  him  to  "  Come  on ;  you  have  plenty  of  time." 
This  entirely  ignores  the  fact  that  the  conductor  had  control  of  the 
train,  and  tnat  deceased,  for  that  reason,  had  a  right  to  suppose  he 
would  hold  it  until  he  had  passed  through.  For  this  reason  the 
instmction  was  properly  rejected. 

The  sixteenth  of  appellant's  instructions  was  properly  refused. 
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The  Circuit  Court,  as  we  have  uniformly  held,  has  uo  power  to 
take  the  decision  of  facts  from  the  jury.  When  there  is  evidence 
tending  to  prove  the  issue,  the  evidence  must  be  submitted  to  the 
consideration  of  the  jury.  In  this  case  there  was  evidence  tending 
to  prove  liability  on  the  part  of  appellant,  and  it  would  have  been 
manifest  error  to  have  instructed  the  jury  to  find  for  the  defend- 
ant. 

The  other  questions  attempted  to  be  raised  have  no  foroe,  and 
we  deem  them  so  plain  as  to  require  no  discussion. 

For  the  errors  indicated,  the  judgment  of  the  Appellate  Court 
is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Co.,  19  C.  B.,  N.  8.,  183;  Gordon  v.  Grand  St.  R.  R  Co.,  40  Barb.,  546;  Vicki- 
burg,  etc.,  R.  R.  Co.  «.  Howe,  52  Miss.,  202;  Murch  v.  Concord,  etc.,  RR. 
Co.,  29  N.  H.,  9;  Nicholson  v.  Lancashire,  etc.,  Ry.  Co.,  3  Hurl.  &  Colt,  534; 
Knight  V.  Portland,  etc.,  R.  R.  Co.,  56  Me.,  234;  Martin  v.  Great  Northern 
Ry.  Co.,  16  C.  B.,  179;  Mclntyre  v.  New  York,  etc.,  R  R  Co.,  48  Barb.,  582; 
Johnson  v,  Westchester,  etc.,  R.  R.  Co.,  70 Pa.  St.,  357 ;  Hicks  t,  Hanilibal,  etc., 
R  R  Co.,  68  Mo.,  329;  Warren  c.Fitchburg  R  R  Co.,  8  Allen,  227;  Sweeny 
V.  Old  Colony,  etc.,  R  R  Co.,  10  Allen,  368;  Wheelock  v.  Boston,  etc.,  RE, 
Co.,  105  Mass.,  203;  Bayley  v.  Eastern  R  R  Co.,  125  Mass.,  62;  Lambeth  f. 
North  Carolina  R  R  Co.,  66  N.  Car.,  494;  Rosec.  North  Eastern  R  K  Co.. 
19  Am.  Ry.  Rep.,  466;  L.  R,  2  Ex.  Div.,  248;  Hartwig  v.  Chicago,  etc,  R& 
Co.,  1  Am.  &  Eng.  R  R  Cas.,  65. 


Brusbebg 

V. 

The  Milwaukee,  Lake  Shore  &  "Western  Railway  Co. 

(50  Wiaamnn  Beparts,  231.     October  12,  1880.) 

In  an  action  against  a  railway  company  for  the  value  of  property  destroTcd 
by  fire  alleged  to  have  been  caused  by  its  negligence  in  running  a  trtin, 
it  appeared  that  the  train  was  running  within  a  village  at  an  unlawful 
rate  of  speed,  viz.,  at  a  greater  rate  than  six  miles  per  hour  (R  8.. 
sees.  1809,  4898) ;  and  that  the  train  consisted  of  only  two  cars^  and 
was  running  on  a  straight  line ;  and  the  grade  was  not  shown.  There 
was  no  other  evidence  that  the  undue  speed  increased  the  danger  of  fire. 
Held,  that  it  was  error,  as  against  defendant,  to  submit  that  question  to 
the  jury. 

Appeal  from  the  Circuit  Court  for  Outagamie  County. 

Action  to  recover  the  value  of  certain  ouildings  belonging  to 
the  plaintiff,  situated  in  the  village  of  New  London,  contiguous  to 
the  railway  track  of  the  defendant  company,  and  of  certain  pe^ 
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soDal  property  of  the  plaintiff  stored  in  such  buildings,  all  of  which 
were  aestroyed  by  fire  in  January,  1879.  It  is  alleged  in  the  com- 
plaint that  the  hre  was  communicated  to  the  buildings  from  a 
passing  locomotive  on  the  defendant's  railway,  which  locomotive 
was  being  run  by  the  defendant's  employees  "  in  a  reckless,  negli- 
gent, careless  and  unlawful  manner  •''  also  that  such  locomotive 
was  not  equipped  with  a  suflBcient  spark-catcher,  screen,  or  device 
to  prevent  the  escape  of  fire  therefrom.  It  is  further  alleged  that 
sucn  negligent  management  and  imperfect  construction  of  the 
locomotive  caused  the  burning  of  plaintiff's  property.  These  alle- 
gations are  denied  by  the  answer.  The  evidence  and  rulings  of 
the  court  on  the  trial  are  stated  in  the  opinion.  Plaintiff  recov- 
ered, and  defendant  appealed  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Cottrill,  Cary  &  Hanson, 
and  oral  argument  by  Mr.  Cottrill. 

The  cause  was  submitted  for  the  respondent  on  briefs  of  Geo. 
V.  Burnell. 

Lyon,  J. — The  evidence  proves  conclusivelv  that  the  locomo- 
tive from  which  the  fire  that  consumed  the  plaintiff's  property  is 
alleged  to  have  been  communicated  was  in  good  order  and  repair, 
and  was  provided  with  all  reasonable  appliances  to  prevent  the 
escape  of  fire  therefrom.  The  learned  circuit  judge  so  instnicted 
the  jury.  The  evidence  also  tends  to  prove  that  such  locomotive 
was  run  past  the  plaintiff's  buildings  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  a  short  time  before  the  fire  was  discovered, 
and  that  it  had  not  then  passed  all  -of  the  travelled  streets  in  the 
village  of  New  London.  See  E.  S.,  sees.  1809  and  4393.  On 
these  propositions  of  fact  there  was  confiicting  testimony,  and  they 
were  properly  submitted  to  the  jury  for  detennination.  The 
qnestion  whether  or  not  the  locomotive  was  run  and  operated 
in  a  careful  and  pnident  manner,  wad  also  submitted  to  the  jury. 
The  judge  further  instructed  the  jury  as  follows :  "  If  you  find 
from  the  evidence  that  the  buildings  were  set  on  tire  by  sparks  or 
fire  from  the  locomotive  of  the  defendant,  and  that  the  defendant 
was  running  its  train  faster  than  six  miles  an  hour,  such  running 
was  unlawful,  and  was  negligence  on  the  part  of  the  defendant; 
and  if  such  negligence  occasioned  the  fire  which  consumed  the 
plaintiff's  buildings  and  property — if  the  loss  was  occasioned 
thereby — then  the  plaintiff  is,  entitled  to  recover  in  this  action, 
unless  you  find  from  the  evidence  that  under  the  circumstances 
there  was  negligence  on  the  part  of  the  plaintiff  in  the  care  and 
management  of  his  property  at  the  time  the  loss  occurred,  which 
contributed  to  the  loss." 

Under  this  instruction  the  jury  may  have  found  that  in  every 
particular,  except  rate  of  speed,  the  locomotive  was  operated  pru- 
dently and  carefully,  and  that  the  fire  was  caused  solely  by  the 
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unlawful  rate  of  speed  at  which  it  was  run.  Yet  the  record  has 
been  searched  in  vain  for  any  testimony  tending  to  show  tliat  such 
excess  of  speed  a,bove  the  rate  prescribed  by  law  increased  the 
danger  of  communicating  fire  to  the  plaintifiPs  buildings.  There 
may  be  circumstances  in  a  case  of  this  nature  which  would  raise  a 
presumption  that  a  locomotive  running  at  a  high  rate  of  speed 
would  emit  more  fire  and  send  it  a  greater  distance,  and  thus  more 
endanger  the  destruction  of  adjacent  combustible  property,  than  it 
would  were  it  running  at  a  less  rate  of  speed ;  as,  for  example,  if 
it  were  attached  to  a  heavy  train  of  cars  and  starting  up  a  steep 
grade.  In  such  a  case  we  suppose  the  heavier  womng  of  the 
locomotive  engine  might  cause  it  to  throw  oflE  more  fire.  On  the 
other  hand,  we  suppose  that,  with  a  light  train  and  an  easy  road,  a 
high  rate  of  speed  may  be  attained  without  materially  increasing  the 
disciiarge  of  tire.  In  this  case  it  appears  tliat  the  train  to  which  the 
locomotive  in  question  was  attached  consisted  of  but  two  cars,  and 
that  the  railway  was  on  a  straight  line  from  the  depot  from  which 
the  train  started  to  where  it  passed  plaintiff's  premises — about  one- 
half  mile  distant — and  beyond.  The  grade  does  not  appear.  No 
inference  can  be  drawn  from  the  above  facts  that  the  locomotive 
discharged  more  fire  than  it  would  have  discharged  had  it  been 
run  at  a  lawful  rate  of  speed,  or  that  the  excess  of  speed  caused 
the  destruction  of  plaintiff's  property. 

The  case  of  Martin  v.  The  W.  U.  R.  R.  Co.,  23  Wis.,  437,  which 
is  relied  upon  by  counsel  for  plaintiff  to  sustain  this  judgment, 
resembles  this  case  in  some  of  its  features,  while  in  others  it  is 
very  different.  In  that  case,  as  in  this,  the  rate  of  speed  of  the 
train  was  a  controverted  fact  determined  by  the  iury.  But  on  the 
question  which  now  concerns  us,  as  to  whether  tne  fire  was  cause*! 
by  excess  of  speed,  there  was  really  no  controversy.  It  was  practi- 
cally conceded  by  counsel  for  the  defendant  that  if  there  was 
excess  of  speed  it  was  the  cause  of  the  fire.  An  examination  of 
the  record  in  that  case  shows  that  the  concession  was  not  unad- 
visedly made.  The  testimony  shows  that  the  locomotive  started 
from  the  depot  near  the  scene  of  the  fire  on  an  up  grade,  drawing 
a  heavy  freight  train;  that  it  ran  upon  a  curve  and  labored 
heavily ;  and  that,  under  those  circumstances,  it  discharged  more 
fire  than  it  would  have  discharged  had  its  rate  of  speed  been  less. 
This  case  fails  to  disclose  any  such  a  state  of  facts,  or  any  facts 
which  authorized  the  jury  to  find  that  the  cause  of  the  burning  of 
plaintiff's  property  was  the  unlawful  speed  of  the  train*  H^ce 
it  was  error  to  suomit  that  question  to  the  jury. 

By  the  Court. — The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

See  note,  p. 
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Reading  &  Columbia  B.  B.  Co. 

Latshaw. 
(Adwmoa  Ccae^  Penngylvania.   March  16, 1880. 

The  fact  that,  on  a  dry  windy  day,  fire  is  discovered  in  a  field  upon  the  line 
of  a  railroad  shortly  after  the  passage  of  a  train  is  not  of  itself  evidence 
of  negligence  on  the  part  of  the  railroad  company. 

Id  an  action  on  the  case  for  negligence  against  a  railroad  company,  the  plain- 
tiff proved  that  fire  was  discovered  shortly  after  the  passage  of  a  train 
along  defendant's  road  in  the  plaintifTs  field,  and  that  it  spread  for  a 
considerable  distance  along  the  line  of  the  road,  burning  fences,  woods, 
and  grass,  the  day  being  somewhat  windy.  The  defendant's  testimony 
showed  that  the  best  spark-arrester  known  at  that  time  had  been  use^ 
and  that  a  thorough  system  of  inspection  was  in  force,  which  would  have 
discovered  defects,  if  any  existed.  There  was  no  evidence  of  the  size  or 
quantity  of  the  sparks  emitted : 

Hdd  (reversing  the  judgment  of  the  court  below),  that  the  evidence  of 
negligence  on  the  part  of  the  defendant  was  not  sufficient^  to  have  been 
submitted  to  the  jury. 

Error  to  the  Common  Pleas  of  Berks  County. 
Case,  by  John  Latshaw  against  the  Reading  &  Columbia  E.  B. 
Co.,  to  recover  damages  for  the  burning  of  grass,  fences,  and  wood 
on  his  fields,  caused,  as  alleged,  by  sparks  that  escaped  from  de- 
fendant's locomotive.    The  case  was  referred  to  arbitrators,  but  an 
appeal  from  their  award  was  taken,  and  on  September  6,  1875,  a 
trial  before  Hagenman,  P.  J.,  was  had.     The  evidence  showed  that 
on  April  6,  1872,  a  freight  train  drawn  by  the  locomotive  "  Osh- 
kosh"  had  passed  plaintiffs  field  on  the  line  of  the  road,  between 
ten  and  eleven  o'clock  in  the  morning,  and  about  a  quarter  or  half 
an  hour  later  a  fire  in  the  field  was  discovered.     It  started  about 
ten  or  fifteen  paces  from  the  railroad  in  a  stubble  field,  and  thence 
spread  to  the  woods  and  fences  adjoining,  burning  in  the  fields  of 
three  0¥nier8,  and  on  both  sides  of  the  road ;  one  witness  testified 
that  it  smoked  "along  the  road  above  and  below  from  100  to  500 
yards ;"  there  was  some  wind  blowing  at  the  time ;  no  one  saw  the 
origin  of  the  fire. 

On  behalf  of  the  defendant,  the  general  manager  of  the  defend- 
ant's road,  who  was  in  1872  the  assistant  superintendent,  the 
engineer  of  machinery,  the  foreman  of  defendant's  machine  shop 
in  1872,  the  superintendent  of  the  south  end  of  defendant's  road 
in  1872,  and  the  chief  engineer  of  the  Philadelphia  &  Beading 
R.  R.  Co.  testified  that  the  spark-arrester  used  on  this  locomotive 
was  the  best  that  was  known  in  1872,  that  a  daily  inspection  of  the 
spark-arresters  was  made,  and  the  wear  could  be  easily  seen ;  if  they 
were  not  examined  every  day  the  engineer  would  be  removea. 
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The  epgineer  of  the  locomotive  testified  that  he  made  an  examina- 
tion on  the  day  of  the  fire,  and  the  arrester  was  in  good  order. 
The  defendant's  counsel  presented  the  following  points : 

(1)  That,  as  the  only  evidence  offered  by  plaintiff  was  that 
shortly  after  the  f i-eight  train  passed,  on  the  morning  of  the  5th  of 
April,  1872,  the  grass  was  seen  to  be  on  fire,  there  is  no  evidence 
of  negligence  in  the  case,  because  the  burning  of  the  grass  along 
the  line  of  the  road  is  not  negligence,  nor  evidence  thereof,  and 
therefore  the  verdict  must  be  lor  defendant.  R.  R.  Co.  t. 
Hendrickson,  2  W.  N.  C,  449. 

(2)  That,  as  the  uncontradicted  testimony  of  the  case  shovs  that 
the  spai'k-arrester  on  the  locomotive  was  oi  the  most  efficient  kind 
and  in  good  condition,  and  there  is  no  evidence  of  mismanagement 
or  carelessness  in  the  running  of  the  train,  the  defendant  is  not 

Siilty  of  negligence,  and  the  verdict  must  be  for  the  defendant. 
.  R.  Co.  ^.  Yerger,  23  P;  F.  S.,  121. 

Answer. — "  The  mere  fact  of  grass  burning  along  the  line  of  the 
road  is  not  of  itself  evidence  of  negligence ;  and  if  the  iury  find 
that  the  spark-arrester  was  of  the  most  efficient  kind  ana  in  good 
condition,  and  the  train  was  carefully  run,  the  verdict  must  be  for 
the  defendant.  But  the  jury  may  consider  the  evidence,  as  testified 
to  by  plaintiff's  witness,  of  fire  on  both  sides  of  the  road,  in  Zinr/s, 
Fishers,  and  Latshaw's  fields  from  ten  to  fifteen  steps  from  the 
railroad,  and  of  the  smoke  above  and  below  from  100  to  500  yards, 
in  determining  whether  negligence  existed  or  not,  and  whether  or 
not  the  spark-arrester  was  in  good  condition  and  the  train  carefur.y 
run." 

The  court  declined  to  charge  as  requested  in  the  4th  point-- 
"  That  under  the  evidence  the  verdict  must  be  for  the  defendant:'' 
and  further  charged :  "  The  locomotive  named  Oshkosh  drew  the 
train,  and  it  is  alleged  by  plaintiff  that  the  spark-arrester  was  de- 
fective and  at  fault,  and  as  the  engine  travelled,  an  unusual  quan- 
tity of  sparks  was  thrown  out,  setting  fire  to  the  dried  ^rass  and 
fences  on  both  sides  of  the  road,  and  causing  the  burning  com- 

Slained  of.  The  evidence  of  plaintiff,  of  Abraham  Fisher,  acd 
ames  Beard  is  'submitted,  and  is  relied  upon  to  sustain  this 
action.  .  .  .  The  plaintiff's  evidence  showed  that  after  the  train 
passed  the  grass  began  to  bum  on  both  sides  of  the  railroad :  burnt 
m  Zinn's  field,  Fisher's  field,  and  two  places  in  Latshaw's  field,  ten 
to  fifteen  steps  from  the  railroad,  and  that  it  smoked  along  the 
road  above  and  below,  from  100  to  500  yards.  This  testimonj 
tended  to  contradict  that  of  defendant  as  to  condition  of  spark- 
arrester,  however  strong.  It  therefore  becomes  a  question  for  the 
jury,  and  one  which  must  be  submitted  for  their  decision."  .  .  • 
"  If  the  jury  find  that  there  was  negligence  on  the  part  of  the 
company  in  the  running  of  the  engine,  whereby  an  unusual  and 
extraordinary  amount  of  fire  was  thrown  out,  firing  the  grass  and 
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fences  and  bnming  plaintiflPs  woods,  the  verdict  should  be  for 
plaintiff,  for  such  damages  as  the  jury  find  from  the  evidence  he 
nas  sustained." 

Verdict  for  the  plaintiff  for  $190.95,  and  judgment  thereon. 
The  defendant  took  this  writ  of  error,  assigning  for  error  the  por- 
tions of  the  charge  quoted  and  the  answers  of  tne  court  to  the  l8t> 
2d,  and  4th  points. 

Geo.  F.  Baer,  for  plaintiff  in  error :  The  charge  exaggerated  the 
state  of  facts  presented.  There  was  no  evidence  that  "the  spark- 
arrester  was  defective  and  at  fault."  There  was  no  evidence  "that 
as  the  engine  travelled  an  unusual  quantity  of  sparks  was  thrown 
out."  In  Hendrickson  v.  R.  R.  Co.  (30  Sm.,  182),  and  Penna.  R. 
R.  Co.  V,  Stranahan  (29  Sm.,  405),  there  was  testimony  as  to  an 
unnsnal  quantity  of  fire  and  sharks  bein^  emitted,  but  it  is  not  suf- 
ficient to  send  the  case  to  the  juir  merelj  to  prove  the  existence  of 
a  fire  along  the  track,  shortly  after  a  train  has  passed,  on  a  dry 
windy  day.  Hendrickson  v.  Railroad  Co.,  30  Sm.,  188 ;  Railroad 
Co.  V.  Yeiser,  8  B.,  366 ;  Railroad  Co.  v.  Yerger,  23  Sm.,  121 

A.  G.  Green,  contra :  The  existence  of  the  fire  to  so  great  an 
extent  as  was  proven  was  evidence  of  negligence,  which  tne  testi- 
mony of  defendant's  officers  as  to  the  spark-arrester  was  intended 
to  contradict ;  it  certainlv  was  proper  to  leave  it  to  the  jury  to  say 
whether  they  believed  this  testimony,  which,  as  their  verdict  shows^ 
they  did  not. 

Stebrfft,  J. — ^It  must  be  conceded  that  the  plaintiff  below  was 
not  entitled  to  recover  without  sufficient  evidence  of  negligence,  on 
the  part  of  the  railroad  company,  in  consequence  oi  which  his 
property  was  injured  or  destroyed.  The  only  allegations  of  negli- 
gence were  the  failure  of  the  company  to  use  a  sufficient  spark- 
arrester  and  carelessness  in  the  management  of  its  engine.  There 
was  not  a  particle  of  direct  evidence  of  either,  and  the  jury  waa 
asked  to  infer  one  or  both  from  the  fact  that  dry  grass,  stubble, 
etc.,  were  ignited  in  several  places  on  both  sides  oi  the  road.  The 
substance  oi  the  testimony,  on  the  part  of  the  plaintiff,  was  that  on 
the  fifth  of  April,  when  the  fire  occurred,  the  weather  was  dry  and 
windy,  and  the  dead  grass,  etc.,  along  the  line  of  the  road  was  in  a 
very  combustible  condition ;  that  after  the  freight  train  had  passed, 
smoke  and  fire  were  observed  at  several  points  in  the  immediate 
vicinity  of  the  burning.  It  was  not  shown  that  sparks  of  an  extra- 
ordinary or  unreasonable  size  were  emitted,  nor  was  there  any  other 
testimony  from  which  failure  to  use  a  sufficient  spark-arrester,  or 
improper  management  of  the  engine,  could  reasonably  be  inferred. 
On  the  contrary,  it  wajs  shown,  on  the  part  of  the  company,  that 
the  spark-arrester  in  use  was  one  of  the  most  approved  kind,  and 
in  good  order,  and  that  reasonable  care  was  exercised  iu  running 
the  engine. 
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The  company  in  operating  its  road  had  an  undoubted  right  to 
use  steam  engines ;  and  no  person  natural  or  artificial  is  answerable 
in  damages  for  the  reasonable  exercise  of  a  right,  accompanied  with 
a  proper  regard  for  the  rights  of  others.  The  company  was  bound, 
however,  to  use  spark-arresters  of  the  most  approvea  kind,  keep 
them  in  good  order,  and  exercise  reasonable  care  and  vigilance  in 
running  its  engines.  It  was  shown  aflirmatively  by  uncontradicted 
testimony  that  all  this  had  been  done. 

The  bare  fact  that  dir  grass  and  stubble  on  the  line  of  the  road 
were  ignited  was  not  of  itself  evidence  of  negligence  in  either  of 
these  particulars.  It  is  impossible  so  to  construct  or  equip  an  en- 
gine that  no  sparks  will  be  emitted.  The  most  that  can  be  done 
IS  to  prevent  the  escape  of  large  sparks  or  coals. 

The  most  approved  spark-arresters  necessarily  permit  the  escape 
of  small  sparks,  and,  ii  these  come  in  contact  with  dry  and  com- 
bustible material  on  a  windy  day,  the  result  is  very  frequently  a 
fire,  more  or  less  extensive  accordmg  to  the  kind  and  quantity  of 
material  at  hand  for  it  to  feed  upon.  The  burning  of  dry  grass 
and  other  combustible  material  along  the  line  of  the  road,  in  the 
manner  testified  to  in  this  case,  without  more,  was  neither  negli- 
gence nor  evidence  from  which  a  junr  would  be  justified  in  finding 
negligence.  The  principle  involved  in  this  case  was  recogniz^ 
and  applied  in  Jennings  v.  The  Railroad  Company,  recently  de- 
cided in  the  Western  District.  Upon  a  state  of  facts  differing  in 
no  essential  particular  from  those  of  the  present  case,  the  jury  was 
instructed  to  render  a  verdict  for  defendant ;  and  in  affirming  the 
judgment,  it  is  said,  "  To  hold  that  the  fact  of  the  fire  havingtaken 
place  was  prima  fade  evidence  that  the  spark-arrester  was  defec- 
tive, and  therefore  that  the  case  ought  to  be  submitted  to  the  ^niy, 
would  be  practically  to  hold  railroad  companies  liable  for  all  hres; 
it  is  a  notorious  fact  that  no  spark-arrester  has  yet  been  invented  to 
prevent  all  sparks,  and  a  little  spark  may  kindle  as  large  a  confla- 
gration as  a  large  one.  It  depends  on  the  dryness  or  humidity  of 
the  atmosphere,  whether  a  spark  will  go  out  before  reaching  lie 
ground,  and  whether  what  it  reaches  is  in  a  condition  to  be  easily 
Ignited." 

We  are  of  opinion  that  the  testimony  was  insufficient  to  jnstify 
the  submission  of  the  case  to  the  jury.    Judgment  reversed.  , 

8ee  note,  p.  275. 
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Philadelphia  &  BEADma  S.  B.  Co. 

V. 
SCHULTZ. 

(Advance  Oase^  Pennsylvania,     May  8,  1880.) 

It  ifi  a  rule  of  law,  that  if  reasonable  precautions  are  taken  in  providing 
locomotiTes  with  appliances  best  suited  to  the  prevention  of  damage  by 
fire,  the  railway  company  or  persons  using  them  cannot  be  made  liable 
though  they  fire  every  rod  of  country  through  which  they  run. 

In  an  action  against  a  railway  company  for  damage  caused  by  sparks  emitted 
from  an  engine,  the  defendant  adduced  proof  that  the  locomotive  was 
furnished  with  an  approved  spark-arrester,  in  rebuttal  of  which  the 
plaintiff  was  permitted  to  introduce  evidence  of  numerous  fires  caused 
by  the  same  engine : 

HtU  that  the  question  of  negligence  was  properly  submitted  to  the  jury. 

It  is  not  contributory  negligence  on  the  part  of  an  owner  of  land  along 
a  railway  to  allow  the  accumulation  of  rubbish  and  brushwood  on  his 
property.  A  land  owner  along  a  railway  assumes  the  risk  of  fires 
necessarily  following  the  proper  and  lawful  use  of  locomotives,  but 
there  ib  no  liability  on  his  part  to  guard  against  their  improper  and 
unlawful  use. 

Error  to  the  Common  Pleas  of  Lehiffh  County. 

Case,  by  Keuben  Schultz  against  the  Philadelphia  <fe  Reading 
Eailroad  Co.,  to  recover  damages  for  injury  done  by  fire  to  his 
woodland,  fence  rails,  and  timber,  from  sparks  alleged  to  have 
been  emitted  from  one  of  the  defendant's  locomotives.  Plea,  not 
guilty. 

On  the  trial  before  Hakvey,  P. J.,  the  following  facts  appeared  : 

On  April  11,  1876,  the  plaintifPs  woodland,  whidi  lies  along  the 
track  of  the  Perkioraen  K.  R.,  of  which  the  Phila.  &  Reading 
E.  R.  Co.  are  the  lessees,  was  fired  by  sparks  from  the  engine  of  a 
train  known  as  the  10.30  passenger  train.  The  fire,  which  broke 
out  among  dry  leaves  and  rubbish  on  the  bank  of  a  cut  on  the 
company's  land,  spread  through  a  small  strip  of  woodland,  on 
which  there  was  also  rubbish  and  brushwood  belonging  to 
Anthony  Mechlin,  which  immediately  adjoined  the  railroad,  and 
thence  to  the  plaintifPs  woodland  which  lay  next  to  Mechlin's, 
burning  up  and  damaging  a  great  quantity  of  fence  rails,  cord- 
wood,  and  standing  timber.  At  the  place  of  the  fire  the  road  ran 
through  a  cut  and  the  grade  was  heavy.  The  defendant  produced 
evidence  to  prove  that  the  engine  had  a  proper  spark-ari-ester 
which  had  been  in  use  for  some  years  before,  and  which  waQ 
examined  on  April  10,  11,  and  12,  1876,  when  its  condition  was 
found  to  be  good  and  so  continued  until  July  20. 

In  rebuttal  the  plaintiff  proved  that  for  two  weeks  prior  to  April 
11  the  engine  of  tne  10.30  train  had  fired  property  along  the  road, 
that  every  day  it  came  alone  there  were  nres  along  the  road,  thai 
the  spari^  thrown  out  by  uie  engine  were  of  the  size  of  hickory- 
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nuts,  and  that  "  after  this  fire  the  property  owners  along  the  road 
had  rest." 

The  defendant  submitted,  inter  alia,  the  following  point :  If  the 
plaintiff  in  this  case  and  the  owners  of  the  strip  of  land  between 
nis  property  and  the  railroad  permitted  leaves  and  brush  to  accu- 
mulate upon  their  property  negligently  and  in  such  a  way  as  that 
they  would  be  likely  to  be  ignited  oy  sparks  thrown  from  an 
engine  properly  operated  and  provided  with  a  safe  and  proper 
spark-arrester,  and  by  so  doin^  contributed  to  the  fire,  there  could 
be  no  recovery,  and  your  verdict  should  be  for  the  defendant. 

Answer. — This  point  is  answered  in  the  general  charge.  Ab  I 
view  this  case  I  decline  this  instruction. 

The  Court  in  the  general  charge  to  the  jury  said,  inter  alia: 
"  You  will  observe  then  that  although  you  nnd  from  the  proof  in 
the  case  that  prudence  and  care  have  been  used  in  the  selection  of 
a  spark-arrester,  and  that  the  one  in  use  upon  the  locomotive  draw- 
ing the  10.30  train  was  of  the  most  approved  kind  then  in  general 
use,  the  question  still  remains,  was  this  arrester  on  that  dav  in  perfect 
order  ?  For  if  it  was  not — if  it  was  defective — if  it  <Iid  not  pre- 
vent the  throwing  out  of  sparks  to  the  same  extent  as  pen«!t 
arresters  of  the  same  sort  do  when  in  perfect  order,  and  the  plain- 
tiff has  shown  this  to  your  satisfaction,  then  he  has  shown  a  viola- 
tion of  a  legal  duty  on  the  part  of  the  defendant,  which  makes  i: 
responsible  for  all  damages  that  were  the  immediate  consequence 
thereof." 

Verdict  for  the  plaintiff  for  $666.96,  and  judgment  thereon. 

The  defendant  took  this  writ  of  error,  assigning  for  error  the 
refusal  of  the  Court  to  affirm  his  point  and  the  part  of  the  charge 
of  the  Court  above  given. 

R.  E.  Wright  &  Sons  for  plaintiff  in  error:  The  evidence 
established  the  fact  that  the  spark-arrester  was  in  good  condition, 
which  was  not  contradicted  directly  or  inferenti^ly.  To  have 
submitted  the  question  to  the  jury  as  to  whether  it  was  the  best 
known  spark-arrester  in  use  was  error. 

The  locomotive  was  used  in  the  ordinary  way,  and  the  defendant 
was  in  the  exercise  of  an  unquestioned  right.  Phila.  &  Heading 
R  R  Co.  V,  Yerger,  23  Sm.,  121. 

The  question  as  to  whether  the  plaintiff  was  not  guilty  of  con- 
tributory negligence  in  permitting  the  accumulation  of  nibbish 
and  brushwood  upon  his  property  should  have  been  submitted  to 
the  jury.  Ohio  and  Mississippi  K.  R.  Co.  v.  Shanfelt,  47  HI.,  497; 
Illinois  Central  R  R  Co.  u  Nunn,  51  id.,  78 ;  Keese  v.  Chicago 
&  Northwestern  R.  R  Co.,  30  Iowa,  78 ;  Kellogg  v.  Chica^  & 
Northwestern  R.  R.  Co.,  26  Wis.,  223 ;  Coates  -v.  Missouri  R.  R 
Co.,  61  Missouri,  38. 

John  Rupp  for  defendant  in  error:  The  use  of  a  locomotive 
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with  an  imperfect  Bpark-arrester  is  negligence  on  the  part  of  a 
raUroad  company.  Frankf ord  &  Brifltol  Turnpike  Co.  v.  Phila. 
&  Trenton  R.  R.  Co.,  4  Sm.,  345. 

A  railroad  company  is  responsible  for  fires  caused  by  the  careless 
emission  of  sparks  in  running  their  engines.  Huyett  v.  Phila.  & 
Pweading  R  K.  Co.,  11  Harris,  373. 

A  rauroad  company  is  bound  to  keep  its  track  and  land  con- 
tiguous clear  of  all  materials  likely  to  be  ignited  from  sparks  from 
its  engines,  properly  driven.    Penn.  R.  R.  Co.  v.  Hope,  30  Sm.,  373. 

In  the  absence  of  special  legislation  a  man  does  not  become  a 
wrong-doer  by  leaving  his  property  in  a  state  of  nature,  nor  is  he 
bonnd  to  anticipate  negligence  on  the  part  of  another,  and  to 
provide  gainst  its  effects.  Salmon  v.  Delaware,  Lackawanna  & 
Western  K.  R.  Co.,  14  Am.  L.  R.  N.  S.,  564 ;  Phila.  &  Reading 
E.  R.  Co.  V.  Hendrickson,  30  Sm.,  182 ;  Lehigh  Valley  R.  R.  v. 
McKeen,  7  Weekly  Notes,  369. 

The  question  of  negligence  in  running  an  engine  with  a  defective 
spark-arrester  was  for  the  iury.  It  would  have  been  error  to  have 
withdrawn  from  the  jury  tne  evidence  as  to  the  fires  caused  by  thia 
engine.  Huyett  v.  Phila.  &  Reading  R.  R.  Co.,  11  Harris,  373 ; 
Lackawanna  &  Bloomsburg  R.  R.  v.Doaky  2  Sm.,  379. 

GoBDON,  J. — Complaint  is  made  by  tKe  plaintiff  in  error,  defend- 
ant below,  in  that,  though  proof  was  made  that  the  locomotive, 
from  which  the  plaintiff's  property  was  fired,  was  furnished  with 
an  approved  spark-arrester,  yet  the  Court  submitted  the  question 
of  negligence  to  the  jury.     This,  however,  was  necessitated  by  the 
fact  that  the  testimony  of  the  plaintiff  was  in  serious  conflict  with 
the  allegation  above  stated.     It  is  indeed  true  that  a  locomotive 
cannot  be  run  without  fire ;  that  human  ingenuity  has  not  as  yet 
devised  any  contrivance  which  will  wholly  arrest  sparks ;  so  if  these 
now  so  important  vehicles  are  to  be  run  at  all,  more  or  less  damage 
in  the  way  of  fire  must  result  from  them.     Therefore,  the  rule  of 
law  is,  and  must  be,  that  if  reasonable  precautions  are  taken  in 
providing  them  with  those  appliances  wmch  are  deemed  best  for 
the  prevention  of  such  damaee,  the  company  or  persons  using 
tliem  cannot  be  made  liable  tnough  they  fire  every  rod  of  the 
country  through  which  they  run.      In  accordance  with  this  now 
well-established  rule  of  law,  we  have  but  recently  held  that  the 
mere  fact  of  the  firing  of  a  property  will  not  of  itself  prove  negli- 
t^ence,  where  it  is  shown  that  approved  spark-arresters  were  in  use. 
(Jennings  v.  Railroad  Company,  not  reported.*)    But  unfortunately 

"*  Jennings  v.  Pennsylvania  R.  R.  Co. 

Oct.  &  Nov.  T.  '78,  264. 

NovembeT  10,  1879.  The  Court. — This  case  cannot  be  distinguished 
from  the  Philadelphia  &  Reading  Railroad  Co.  v.  Yerger  (28  P.  P.  Smith, 
121),  which  was  followed  in  Erie  Railway  Co.  v.  Decker  (28  Ibid.,  298),  in. 

2  A.  &  E.  R  Cas,— 18 
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for  the  defendant  in  this  case,  the  plaintrS  fnmifihed  abnndant 
proof  that  the  engine  in  question  either  was  not  famished  with 
the  necessary  spark-arresting  appliances,  or  if  so,  they  had  been 
tampered  with  oy  the  persons  in  charge  thereof.  On  any  other 
theory  it  is  unacconntaole  that  this  locomotive  alone,  of  all  run 
upon  the  road,  should  have  fired  the  country  through  which  it 
passed  almost  daily  for  the  period  of  two  weeks,  and  that  it  should 
have  become  so  notorious  m  this  respect  th^t,  as  one  of  the  wit- 
nesses says,  "  We  watched  for  that  train  every  day,  so  that  we  might 
be  able  to  put  out  the  fire."  Moreover  two  of  plaintifi's  witnesses 
say  that  this  engine  threw  out  sparks  as  large  as  a  hickory-nut,  and 
there  is  the  further  significant  testimony  that  shortly  after  the 
Schultz  fire  this  locomotive  ceased  to  be  dangerous,  or  as  one  of 
the  witnesses  said,  **  after  this  fire  we  had  rest.''  This  testimony 
was  ample,  if  the  jurv  believed  it,  to  rebut  that  of  the  defendant, 
and  the  Court  could  do  nothing  else  than  submit  it. 

Again  complaint  is  made  that  the  Court  refused  to  instruct  the 

{'ury,  that  if  either  Schultz  or  the  owner  of  the  strip  lying  between 
lis  land  and  the  railroad,  allowed  the  accumulation  of  dry  leaves, 
brushwood,  and  other  rubbish  on  his  property,  which  would  be 
readily  fired  by  sparks  ordinarily  issuing  from  a  properly  equipped 
locomotive,  that  might  be  regarded  as  contributory  negligence. 
This  was  certainly  an.  extraordinary  proposition :  first,  because  the 
learned  Judge  throughout  the  trial  held,  that  if  the  defendant's 
locomotive  was  properly  equipped  with  spark-arresting  appliances, 
the  plaintiff  could  not  recover  whether  ne  had  been  careful  or 
neghgent ;  second,  because  it  is  an  attempt  to  impose  upon  prop- 
erty owners  along  the  line  of  a  raiboad  duties  unknown  and 
unnecessary  before  the  building  of  the  road;  and  third,  if  this 

which  it  was  held  that  evidence  to  prove  defects  in  other  engines  of  the 
company  was  irrelevant,  and  should  have  been  excluded.  In  the  case  now 
before  us,  there  was  no  evidence  to  show  that  the  locomotive  from  which  the 
plaitatifTs  fences,  hay,  and  grass  caught  fire  was  improperly  constructed  and 
had  not  an  approved  spark-arrester.  There  was  some  evidence  that  on  some 
occasions  sparks  larger  than  common  issued  from  engines  on  the  road,  but 
not  from  this  particular  engine.  On  the  other  hand  the  evidence  on  behalf 
of  the  defendants  showed  that  this  particular  engine  was  without  fault,  and 
had  been  inspected  not  long  before  tne  occurrence. 

To  hold  that  the  fact  of  the  fire  having  taken  place  was  prima  fack  efi- 
dence  that  the  spark-arrester  was  defective,  and,  therefore,  that  the  case 
ought  to  have  been  submitted  to  the  jury,  would  be  practically  to  hold  rail- 
road companies  liable  for  all  fires :  for  it  is  notorious  that  no  spark-anester 
has  yet  been  invented  to  prevent  all  sparks ;  and  a  little  spark  may  kiodle  as 
large  a  confiagration  as  a  large  one,  it  depending  very  much  on  tiie  dryness 
or  humidity  of  the  atmosphere  whether  a  spark  will  go  out  before  reaching 
the  ground,  and  whether  what  it  reaches  is  in  a  condition  to  be  easily 
ignited.  The  learned  Judge  below  was  therefore  entirely  right  in  dixecdog 
the  jury  to  find  a  verdict  for  the  defendants. 

Judgment  affirmed. 

Feb  Cubiam. 
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proposition  means  anything,  it  means  that  npon  snch  property 
owners  devolves  the  duty  of  guarding  against  the  negbgcnee  of 
railroad  companies  and  their  servants,  but  this  is  simply  absurd. 
The  plaintifE  was  obliged  to  run  the  risk  of  fires  necessarily  follow- 
ing tne  proper  and  lawful  use  of  the  defendant's  locomotives,  and 
if  he  was  negligent  in  the  protection  of  his  property  against  such 
risk,  the  loss  resulting  therefrom  would  be  his  own;  he  could 
recover  no  compensation,  not  indeed  because  of  his  negligence,  but 
because  there  would  be  no  liability  on  part  of  the  railroad  com- 
pany; but  that  he  must  guard,  in  any  way  or  by  any  means, 
against  the  improper  and  unlawful  use  of  the  locomotive  is  a 
proposition  that  cannot  be  sustained.  The  case  of  the  Kailroad 
Co.  V.  Hendrickson  (30  Smith,  182)  is  in  point,  and  this  question 
is  so  well  stated  and  so  clearly  disposed  of  m  the  opinion  delivered 
in  that  case  by  Chief  Justice  Agnew,  that  further  comment  or 
explanation  is  unnecessary. 
tTudgment  afiarmed 

The  sabject  of  the  liability  of  railroad  companies  for  fires  occasioned  by 
sparks  or  cinders  from  their  engines  is  one  of  great  interest  and  notable 
importance ;  it  has  been  reviewed  with  great  care  m  many  cases  both  in  Eng- 
land and  in  this  country.  The  result  of  th^e  authorities  may  be  shortly 
stated  as  follows:  In  order  to  render  the  railroad  company  liable  (in  the 
absence  of  any  statutory  provision)  the  plaintiff  must  aver  and  prove  negli- 
gence on  their  part,  without  any  material  negligence  on  his  own.  This  is 
the  general  principle  underlying  all  the  decisions. 

The  mere  fact  that  a  railroad  company  has  occasioned  a  fire  by  sparks  from 
its  engines  will  not  render  them  liable  if  they  have  used  every  reasonable  pre- 
caation  to  prevent  the  occurrence  of  such  accidents.     Brand  f>.  Hammer- 
smith Ry.  Co.,  L.  R.  4  H.  L.,  171 ;  Roodu.  N.  Y.  &E.  R.  R.  Co.,  18  Barb.,  30; 
Vaughan  v.  Taffvale  R.  R.  Co.,  5  H.  &  N.,  679;  Reading  R.  R.  Co.  c.  Yeiser, 
8  Penn.  St.,   866;   Frankford,  etc.,  Turnpike  Co.  v,  Phila.  &  Tr.  R.  R  Co., 
54  id.,  345;    Illinois  Central  R.  R.  Co.  «.  Mills,  42  lU.,  407;    Burroughs  i>. 
Houaatonic  R  R.  Co.,  15  Conn.,  124;  Sheldon  v.  Hudson  River  R.  R.  Co.,  14 
N.  Y.,  218;  Bait.  R  R  Co.  ©.'Woodruff,  4Md.,  242;  McCreadytJ.  8.  C.  R.  R 
Co.,  2  Strobh.  Law,  856;  Flynnv.  R  R  Co.,40Cal.,  14;  Jefferisv.B.R  R,  8 
floust.,  447;  Oracknell  v.  Mayor  and  Corporation  of  Thetford,  L.  R  4  C.  P., 
629;  Smith©.  L.  &  8.  W.  Ry.  Co.,  L.  R  6C.  P., 98,  L.  R  6C.  P.,  14;  Aldridge 
t.  Qt.  W.  R.  R.  Co.,  3  M.  AG.,  517.     If,  on  the  contrary,  they  have  omitted 
to  take  such  precautions  they  are  without  doubt  liable.     Hugett  9.  Reading 
R  R  Co.,  28  Penn.  St.,  278;  Lackawanna,  etc.,  R.  R  Co.  ©.  Gilham,  89  III., 
455;  III.  Cent.  R  R  Co.  v.  McClelland,  42  HI.,  855;  Jackson  v.  Chicago,  etc., 
R.  R  Co.,  31  Iowa,  176;  Freemantle®.  L.  AN.  W.  R  R  Co.,  10  C.  B.(N.  S.), 
89;  Anderson  v.  Cape  Fear  St.  Co.,  84  N.  C,  399;  Toledo,  etc.,  R  R  Co.  v. 
Pindar,  53  Dl.,  447;    Martin  v.  Western  Ry.  Co.,  28  Wis.,  487;    Anderson 
V.  C.  F.  Steamboat,  64  N.  C,  839;  Hoyt  v,  Jeffers,  30  Mich.,  181;  Kellogg  v. 
Central  R.  R  Co.,  94  U.  8.,  469;  Webb  «.  R  R  Co.,  3  Lansing,  458;  8.  P.  & 
S.  C,  49  N.  Y.,  420. 

The  practical  question  now  arises  as  to  how  the  case  should  be  developed 
on  the  trial,  and  it  seems  clear  that  the  plaintiff  must  show  first  not  only 
that  the  fire  might  have  onginated  but  that  it  did  actually  originate  from  the 
sparks  or  cinders  emitted  by  defendant's  engine.  Sheldon  v.  Hudson  R.  R 
Co.,  29  Barb.,  226,14  N.  Y.,  218;  Smith ^.  Hannibal,  etc.,  Ry.  Co.,  87  Mo., 
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287;  Lackawanna,  etc.,  R  R.  Co.  v.  Doak,  52  Penn.  St.,  879;  Rufinert.  do- 
cinnati,  etc.,  R.R.  Co.,  84  Ohio  St.,  96. 

The  next  step  is  a  matter  of  some  doubt.     In  some  courts,  noticeably 
those    of   England,    Missouri,    Illinois,   Tennessee,   Wisconsin,  Nebrask&, 
Nevada,  and  Minnesota,  the  plaintiff  is  held  to  have  made  out  a  prima  facie 
case,  to  have  raised  such  a  presumption  of  negligence  as  obliges  the  defendant 
to  rebut  it  by  positive  proof.     Bass  v.  Chicago,  etc.,  R  R.  Co.,  28 DL,  9;  111. 
Cent.  R.  R.  Co.  «.  Mills,  42  HI.,  407 ;  Pigott  v.  E.  Co.'s  R.  R.  Co.,  3 C.  B.,  2i9; 
Fitch  «.  Pacific  Ry.  Co.,  45  Mo.,  322;  Bedford  v.  Hannibal  Ry.  Co.,  46 Mo., 
456;  Spaulding«.  Chicago  Ry.  Co.,  30  Wis.,  110;  Case  v.  Northern  Cent.  Ry. 
Co.,  69  Barb.,  644;  Bedells.  Long  Island  Ry.  Co.,  44  N.  Y.,  867;  Elliac. 
Portsmouth  R,  R.  Co.,  2  Ne.  (Law),  IbS;  Hull  v,  R  R,  14  Cal.,  887;  Chic  & 
N.  W.  Ry.  Co.  V.  McCahill,  56  III.,  28;  Chicago,  etc.,  R  R  Co.  «.  Clampit,  63 
111.,  95;  Toledo,  etc.,  R  Re.  Larmon,  67 Bl.,  68;  Galpinc.  W.  R.R,  19  Wis., 
608;  Burke  v.  R  R.  Co.,  7  Heisk.,  451;  Atchison  R  R  Co.  v,  Stamford,  14 
Kan.,  854 ;  Clemens  «.  R. R.  Co.,  53 Mo. ,  366 ;  Coates  v.  Missouri  R  R  Co.,  61 
Mo.,  88;  Burlington  R.  R.  Co.  v.  "Westover,  4  Neb.,  268;  Longabaughv.  Vir- 
ginia City,  etc.,  R.  R  Co.,  9  Nev.,  271 ;  Woodson  f>.  Milwaukee,  etc.,  R.  R. 
Co.,  21  Minn.,  60.    And  this  principle  is  universally  conceded  to  be  sound  a& 
applied  to  roads  not  expressly  authorized  by  their  charters  to  use  steam  power. 
Jones  V.  Ry.,  L.  R  3.3  B.,  733. 

But  the  weight  of  opinion,  at  least  in  this  country,  'is  to  the  contrary,  and 
the  plaintiff  is  obliged  to  go  further  and  prove  some  positive  act  of  negli- 
gence, or  at  least  something  from  which  it  may  be  inferred,  as  the  defectiTe 
construction  of  the  engine,  the  unusual  size  of  the  sparks,  the  uncommon  and 
improper  velocity  of  the  train,  or  the  like.  Gandy  v,  Chicago  R  R  Co.,  90 
Iowa,  419;  McCmnmons  v.  Chicago,  etc.,  R.  R  Co.,  33  Iowa,  187;  Sheldon  v. 
Hudson  River  R  R  Co.,  14  N.  Y.,  218;  Macon  R  R  Co.  v.  McConnell,  2T 
Geo.,  481;  Field  v,  N.  Y.  Cent.  Ry.  Co.,  32  N.  Y.,  339;  Hull  v.  Sacramento, 
etc.,  R  R  Co.,  14  Cal.,  387;  Aldridge  v.  R  R,  3M.  &  G.,  515;  Pa.  RR  Co. 
D,  Yeiser,  8  Pa.  St.,  366;  Hugett  «.  R  R,  23  Pa.  St.,  373;  Pa.  R.  R  Go.  c. 
Yerger,  73  Pa.  St.,  121 ;  M.  &  E.  R  R  c.  State,  36  N.  J.  Law,  558 ;  Herring  r. 
R  R,  10 Ne.,  402;  McCready  tj.  R  R,  2  Strobh.  L.,  35;  Garrett  c.  R  R  Co.. 
36  Iowa,  131;  Indianapolis  R  R.  Co.  v.  Paramore,  31  Ind.,  141;  Kansas  P.R. 
R  t>.  Butts,  7  Kans.,  308,  6  Am.  Law  Rev.,  208,  4  West.  Jur.,  383;  Collins 
V.  N.  Y.,  etc.,  R  R.  Co.,  5  Hun,  503;  Henry  v.  Southern  Pacific  R  R.  Co., 
50  Cal.,  176;  Burroughs  v.  Housatonic  R  R  Co.,  15  Conn.,  124;  Ellis  r. 
Portsmouth  R  R  Co.,  2  Ne.,138;  Jefferis  v.Phila.,  etc.,  R.  R  Co.,  3  Houst, 
447;  Ruffner  t?.  Cincinnati  R  R  Co.,  84  Ohio  St.,  96. 

What  amounts  to  negligence  is  another  question  of  moment.  C^nerallj  it 
may  be  said  that  the  company  is  bound  to  employ  every  reasonable  invention 
which  experience  has  proved  to  be  useful  and  effective  for  the  prevention  of 
fire  in  such  cases.  Frankford,  etc..  Turnpike  Co.  v,  Phila.  &  Trenton  R  K 
Co.,  54  Pa.  St.,  345;  Steinweg  v,  Erie  R  R  Co.,  43  N.  Y.,  123;  Dimmock  t. 
North  Staff.  R  R  Co.,  4  Post.  &  P.,  1058;  Jefferis  9.  R  R,  8  Houst.,  447; 
Smith  V.  R.  R,  10  R.  L,  22;  Toledo,  etc.,  R  R  v,  Yarmon,  67  DL,  6$; 
Spaulding^.  R  R,  30  Wis.,  110;  London  v.  Ry.  Co.,  10  C.  B.  (N.  S.),  89; 
Toledo,  etc.,  R.  R  v,  Wand,48  Ind.,476 ;  Pittsburgh  R  R  Co.  «.  Nelson,  51 
Ind.,  150;  Kenney  v.  R  R,  63  Mo.,  99;  Erie  R.  R  Co.  tJ.  Decker,  78  Pa.  St., 
293;  Burke  t?.  R  R,  7  Heisk,,  452. 

It  is  indeed  sometimes  said  that  these  contrivances  must  be  the  most  per- 
fect possible,  but  the  authorities  to  this  effect  are  scanty  and  not  thoroi^hly 
reliable.  Indiana  R  R  Co.  v.  Paramore,  31  Ind.,  143;  St.  L.,  A.  &  T.  R  B. 
Co. «.  Gilham,  39  El.,455;  Bl.  Central  R  R  Co.  tJ.  McClelland,  43  HI., 355;  C. 
<&  A.  R  R  Co.  V.  Quaintance,  58  III. ,  389 ;  III.  Cent.  R  R.  Co.  o.  Shanefelt, 
8D1.,  497. 

The  question  is,  of  course,  for  the  jury.     In  like  manner  it  has  been  held 
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th&t  it  18  proof  of  negligence  to  go  to  a  jury  if  the  company  leave  cut  grass 
or  weeds  an  unreasonable  time  on  the  side  of  their  road,  tne  ignition  of  which 
by  the  sparks  of  passing  trains  communicates  fire  to  the  t^jacent  fields  or 
buildings.  Smith  «.  8.  W.  Ry.  Co.,  L.  R.  6  C.  P.,  14,  6  C.  P.,  98;  Flynn 
«.  8.  P.  R  R  Co.,  40  Cal.,  14;  Reese  v,  Chicago  R.  R.  Co.,  80  Iowa,  78; 
Eaasas  Ry.  Co.  v.  Butts,  7  Eans.,  808;  Heame  v.  R.  R.  Co.,  60  Cal.,  482;  III. 
Cent.  R.  R.  Co.«.  Mills,  42  111.,  407;  O.  &  M.  R.  R  Co.  v.  Shanefelt,  47  III, 
447;  HL  Cent,  R  R  Co.  v.  Frwyer,  64  111.,  28;  Rockford  R  R.  Co.  v. 
Rogers,  62111.,  846;  111.  Cent.  R  R  Co.  t>.  Munn,  61  111.,  78;  Troxler  v.  R  R 
Co.,  74  N.  C,  377;  Toledo,  etc.,  R.  R  Co.  v.  Wand,  48  Ind.,  476;  Pitts- 
burgh  R  R  Co.  v.  Nelson,  61  Ind.,  150;  Smiths.  R  R,  6  R  L.,  C.  P.,  14. 
.  The  plaintiff  may  also  show  to  prove  negli^nce  the  fact  that  the  same 
eogine  has  previously  scattered  fire  (Cleveland  f>.  Grand  Trunk  Ry.  Co.,  42 
Yt.,  449),  or  that  defendant's  engines  generally  have  done  so.  Field  v.  N.  Y. 
Central  R  R  Co.,  32  N.  Y.,  239;  Piggott  v.  Eastern  Co.  R  R  Co.,  3  C.  B., 
229. 

The  measure  of  prudence  reqidred  on  the  part  of  a  railroad  company  of 
course  differs  with  the  character  of  the  country  traversed,  and  the  conse- 
quent increase  or  decrease  of  risk  incident  to  the  use  of  their  engines.  Fero 
«.  Buffalo  R  R  Co.,  22  N.  Y.,  809;  Great  Western  R  R.  Co.  «.  Haworth, 
Sd  111.,  346. 

It  should  also  be  carefully  observed  that  in  some  cases  though  there  may 
he  no  positive  proof  of  negligence  yet  the  circumstances  may  be  such  as  to 
make  it  the  most  probable  hypothesis,  in  which  case  the,  burden  is  on  the 
defendant  to  disprove  it.  Kendall  v.  Boston,  118  Mass.,  234,  Gaggv.  Yetter, 
41  Lid.,  228;  Garrett «.  R  R,  86  Iowa,  121;  Piggott «.  R  R  Co.,  3  C.  B., 
229. 

The  whole  of  this  question  has  been  done  away  with  in  some  States  by  the 
passage  of  statutes  which  make  the  firing  of  property  by  the  engines  of  a 
railroad  company  negligence  irrespective  of  the  care  taken  by  the  company. 

As  to  contributory  negligence,  it  is  to  be  noted  that  in  some  States  the 
owners  of  cultivated  land  contiguous  to  a  railroad  are  held  to  be  bound  to 
keep  it  free  from  dry  grass  and  weeds,  on  pain  in  case  of  fire  of  being  held 
guilty  of  contributory  negligence.  O.  &  M.  R.  R.  Co.  v.  Shanefelt,  47  111., 
497;  m.  Cent.  R  R  Co.  v.  Prazier,  ibid.,  505;  111.  Cent.  R  R  Co.«.  Munn,  51 
HL,  78;  Toledo,  etc.,  R  R  Co.©.  Maxfield,  72  111,,  82;  Kansas R.  R  Co.  v. 
Brady,  17  Kans.,  380;  Coatesv.  R  R,  61  Mo.,  37;  Fitchc.  R  R,  45 Mo.,  422; 
Murphy  t7.  R  R,  45  Wis.,  222.  But  this  rule  will  not  apply  to  woodland 
(Chicago,  etc.,  R.  R.  t?.  Simonson,  64  HI.,  504;  Kans.  Pac.R.  K.  Co.  v.  Butts, 
7  Kans.,  808;  Spaulding  v.  R  R,  30  Wis.,  110;  Reese  v,  R  R  Co.,  30  Iowa, 
33),  nor  to  buildings  erected  near  the  line  of  the  road  in  dangerous  con- 
tiguity to  it.  Phila.,  etc.,  R  R.  Co.  v.  Hendrickson,  80  Penn.  St.,  182;  R 
R.  V.  Chase,  11  Kans.,  47;  Grand  Trunk  R  R  Co.  v,  Richardson,  91  U.  S., 
454;  Burke  v,  R.  R.,  7  Heisk.,  451. 

And  in  any  event,  even  in  the  case  of  cultivated  ground,  the  railroad  com- 
pany is  bound  to  take  sufficient  care  to  guard  against  the  ignition  of  all 
reasonable  accumulations  of  grass  or  other  inflammable  material  (Salmon  v, 
R  R.,^8  N.  &  L.,  6;  Garrett  v.  R  R  Co.,  36  Iowa,  121;  Kellogg  v.  R  R 
Co.,  26  Iowa,  223;  Erd  v,  R  R  Co.,  41  Wis.,  65),  because  ** farmers  may 
cultivate,  use,  and  possess  their  farms  and  improvements  in  the  manner  cus- 
toniary  among  farmers,  and  are  not  bound  to  use  unusual  means  to  guard 
against  the  negligence  of  the  railroad  company."  Phila.  &  Reading  K.  R 
Co.  V.  Henderson^  80  Pa.  St.,  182,  191. 
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Benj.  Lane 

V. 

Eabt  Tennessbb,  YiBomiA  &  Geobgia  £.  £.  Ca 

« 

(il^«ane0  due,  Tennessee.) 

A  railroad  company  has  the  right  to  make  regpilations  roQuiring  paaBengen 
to  purchase  tickets  before  entering  coaches  attached  to  their  freight 
trains,  and  authorized  conductors  to  expel  persons  not  having  tickets, 
even  though  they  may  offer  money  in  payment  of  their  fare. 

But  where  the  company  has  been  usually  receiving  money  on  their  freight 
trains  for  fare,  passengers  wanting  tiius  to  pay  their  fare  were  entitled 
to  notice  of  the  regulation  making  the  chEinge,  before  they  codd  be 
expelled  for  non-compliance. 

McFabland,  J. — The  plaintiff,  on  the  afternoon  of  the  4th  June, 
1877,  entered  a  "  caboose''  attached  to  a  freight  train  on  defend- 
ant's road  at  Jonesboro,  intending  to  go  to  Carter's  depot,  twelve 
miles  distant,  and  near  to  which  plac<9  he  lived.  Soon  after  the 
train  started  he  was  called  on  by  tne  conductor  for  his  ticket,  but 
had  none.  He,  however,  offered  to  pay  his  fare  in  money,  but  the 
conductor  refused  to  receive  it,,  and  required  the  plaintin  to  leave 
the  train,  causing  it  to  stop  for  that  purpose  within  a  distance  of 
from  three  hundred  yards  to  a  half  mile  of  the  depot  at  Jonesboro. 
The  plaintiff  left  the  train  and  walked  back  to  the  depot,  carrying 
with  nim  some  articles  he  had  purchased.  He  was  compelle<l  to 
wait  from  that  time,  about  5  p.m.,  until  the  next  train,  9.20  the 
same  evening,  and  was  consequently  delayed  until  after  midnight 

fetting  home.  This  action  was  Drought  to  recover  damages. 
Fnder  the  instruction  of  the  circuit  judge,  there  was  a  verdict  for 
thp  plaintiff  for  fifty  dollars.  Both  parties  moved  for  a  new  trial, 
and  being  refused,  have  appealed  in  error. 

The  defence  was  that  by  a  regulation  of  the  company,  which 
went  into  effect  on  the  1st  day  of  June,  three  days  before  the 
occurrence,  passengers  were  not  permitted  to  travel  on  freight 
trains  without  first  procuring  a  ticket  of  the  depot  agent,  and  con- 
ductors of  freight  trains  were  not  permitted  to  receive  the  fare  of 
passengers.  Tnis  defeuce  was  set  up  by  a  special  plea,  to  which 
the  pl^ntiff,  by  leave  of  court,  filed  two  replications :  1st.  That  he 
had  no  notice  of  the  regulation ;  and  2d.  That  there  was  no  agent 

E resent  from  whom  he  could  have  purchased  a  ticket.  This  latter, 
owever,  was  disproven ;  so  the  real  issue  of  fact  upon  which, 
under  the  charge  of  the  court,  the  jury  found  for  Hie  plaintiff  was 
whether  or  not  the  plaintiff  had  notice  of  the  regulation  in  ques- 
tion. It  appears  from  the  plaintiff's  testimony  that  previous  to 
that  time  he  had  been  in  the  habit  of  riding  on  freight  trains  with- 
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out  a  ticket,  and  it  was  not  denied  that  it  had  been  the  habit  of 
the  company  to  carry  paasengers  in  that  way. 

We  do  not  doubt  that  snch  a  regulation  was  reasonable,  and  the 
company  had  the  right  to  adopt  it.     See  2  Bedfield  on  Bailway, 

283; V.  111.  C.  R  R.  Co.,  from  Sup.  Court,  Iowa,  10  Am. 

Railway  Kep.,  66 ;  Toledo  R.  E.  Co.  v.  Patterson,  7  Am.  Eailway 
Eep.,  168,  Sup.  Court,  Illinois.  And  so  the  circxiit  judge  instruct- 
ed the  jury ;  but  he  also  held  that  it  was  incumbent  on  the 
defendant  to  show  that  it  had  given  notice  to  the  travelling  pub- 
lic, and  especially  to  the  plaintiff,  of  the  new  regulation.  It  is 
iDsifited,  in  armmient,  that  no  notice  was  required  m  regard  to  a 
freight  train  ;  but  we  are  of  opinion  that  in  view  of  the  previous 
com^  of  business  of  the  company  in  allowing  passengers  on  freight 
trains  without  restriction,  notice  of  the  change  was  necessary,  and 
without  such  notice  passengers  had  the  right  to  presume  that  they 
might  travel  as  formerly.  Perhaps  the  most  serious  objection  to 
the  charge  is  that  it  apparently  was  intended  to  mean  that  the 
notice  should  have  been  given  to  the  plaintiff  personally,  and  that 
printed  notices  posted  in  the  depot  and  on  the  inside  and  outside 
of  the  cars  were  not  sufficient.  The  publication  of  such  notice  in 
such  manner  and  for  such  a  length  of  time  as  to  give  the  public 
reasonable  opportunity  to  be  informed  and  to  raise  a  fair  pi'e- 
sumption  of  notice  in  fact,  ought  to  be  sufficient.  We  are  of 
opinion  that  ordinarily  actual  personal  notice  of  the  new  regula- 
tion would  not  be  necessary.  ^But  in  this  instance  the  plaintin  had 
been  in  the  habit  of  riding  on  freight  trains  without  a  ticket.  The 
change  had  only  gone  into  effect  three  days  before,  and  had  not 
been  generally  pu Wished.  Under  such  circumstances  it  would  not 
be  unreasonable  to  require  that  passengers  should  have  their 
attention  called  to  the  matter  before  they  got  on  the  train  or  before 
it  started,  at  least  until  the  regulation  nad  been  adopted  and  had 
been  generally  published. 

There  was  very  strong  and  direct  testimony  to  show  that  the 
plaintiff  was  notified  by  a  director  of  the  company  of  the  neces- 
sity of  procuring  a  ticket,  but  this  he  denied  in  his  own  evidence, 
and  it  being  a  mere  conffict  of  testimony  we  cannot  disturb  the 
finding  of  the  jury. 

There  is  certainly  no  ground  to  grant  anew  trial  to  the  plaintiff. 
It  clearly  appears  tliat  the  conductor  treated  him  politely,  used  no 
force,  and  he  was  subjected  to  no  harsh  treatment  in  any  manner. 
He  was  told  of  the  regulation  and  the  necessity  of  the  conductor 
obeying  his  instructions,  and  was  asked  to  leave  the  train,  and  did 
80.  Ko  special  damage  was  shown,  and  the  delay  and  inconven- 
ience were  by  no  means  serious. 
Judgment  affirmed. 

See  Burlington,  etc.,  R  R  Co.  i>.  Rose,  1  Am.  &  Eng.  R  R  Cas.,  258; 
O'Brien  v.  N.  T.,  etc.,  R  R  Co.,  1  Am.  &  Eng.  R  R.  Cas.,  259. 
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MoBEs  A.  Fbexdenbioh 

V. 

The  Baltimore  &  Ohio  Kailboad  Oompaitt. 

(53  Maryland  Heporta,  201.    March  11,  1880.) 

The  appellant  was  the  holder  of  a  commutation  ticket  between  Baltimore 
ana  Washington,  issued  to  him  by  the  appellee.  It  was  stipulated  oil 
the  ticket  tnat  it  should  be  used  only  by  the  appellant,  and  that  if 
found  in  the  hands  of  any  one  but  the  appellant  it  would  he  forfeited 
and  taken  up.  Before  the  expiration  of  the  time  for  which  the  ticket 
was  issued,  the  appellant  entered  the  appellee's  cars  in  Baltimore  on 
his  way  to  Washington.  After  leaving  Baltimore  and  before  reaching 
the  Relay  Station,  the  conductor  took  up  the  appell&nt^s  ticket  and  de- 
manded from  him  the  usual  passenger  fare.  This  the  appellant  refused 
to  pay,  and  was  thereupon,  on  reaching  the  Relay  Station,  put  off  the 
appellee's  cars.  The  appellant  sued  the  appellee  to  recover  Manages  for 
an  alleged  unlawful  expulsion  from  its  cars.  It  appeared  in  evidence 
on  the  part  of  the  appellee,  that  the  ticket  in  question  had  been  used  by 
persons  other  than  the  appellant,  in  travelling  over  the  appellee's  road, 
and  that  no  force,  violence,  or  harsh  language  had  been  used  by  the 
appellee's  agent,  in  removing  the  appellant  from  its  cars.  The  appel- 
lant testified  that  he  had  never  partea  with  the  ticket,  and  that  it  had 
never  been  used  by  any  other  person  than  himself.  The  verdict  being 
against  the  appellant,  he  claimed,  there  was  error  in  a  modification 
by  the  court  of  his  first  prayer — that  the  plaintiff  is  entitled  to  recover 
if  the  jury  find  the  ticket  in  question  was  taken  from  his  possession  and 
he  ejected  from  the  cars,  and  **  shall  further  find  that  the  said  plaintifi 
did  not  loan,  sell,  or  in  any  manner  transfer  said  ticket  to  any  other 
person,  or  knowingly  permit  any  other  person  to  use  said  ticket  before 
that  time,"  and  the  court  here  added,  **and  shall  find  that  said  ticket 
was  not  used  by  any  other  person  than  the  plaintiff,  through  the  Dili- 
gence or  want  of  due  care  on  the  part  of  the  plaintiff," — and  that  there 
was  also  error  in  granting  certain  prayers  of  the  appellee.     JBeJd: 

Ist.  That  the  ticket  was  properly  taken  from  the  appellant  if  before  that 
time  it  had  been  used  by  any  other  person  with  his  connivance,  and  if 
so  used,  the  appellee's  agent  had  afterward  the  right  to  take  it  up,  even 
in  the  hands  of  the  person  to  whom  it  was  issued. 

2d.  That  as  there  was  no  question  of  negligence  raised  by  the  proof  in  the 
case,  the  addition  to  the  appellant's  prayer  was  unnecessary;  but  as  it 
could  not,  in  any  respect,  have  prejudiced  the  appellant's  case  before 
the  jury,  it  is  not  a  sufficient  cause  for  a  reversal. 

8d.  That  as  the  only  question  of  fact  presented  by  the  whole  proof  for  the 
determination  of  the  jury,  was  whether  or  not  the  ticket  in  question  had 
been  used  by  persons  other  than  the  appellant,  there  was  no  error  is 
omitting  from  the  appellee's  prayers  which  were  granted,  the  addition 
to  the  appellant's  prayer  as  to  *'  the  negligence  or  want  of  due  care  on 
the  part  of  the  plaintiff." 

Instructions  given  to  the  jury  by  the  court  are  confined  to  the  evidence  in  the 
particular  case.  They  are  not  intended  or  required  to  cover  more  than 
the  evidence  offered,  or  to  state  any  principle  of  law  which  is  not  appli- 
able  to  it. 

Appeal  from  the  Circuit  Court  for  Frederick  County. 

TniB  action  was  instituted  in  the  Superior  Court  of  Baltimore 
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CSty,  and  removed  on  the  snggestion  of  the  defendant  to  the  Cir- 
cuit Conrt  for  Frederick  County,  and  there  tried.    The  case  is 
stated  in  the  opinion  of  the  conrt. 
Exception. — At  the  trial,  the  plaintiff  offered  three  prayers : 

1.  Tne  first  prayer,  with  the  court's  addition,  is  substantially 
stated  in  the  opinion  of  the  court. 

2.  That  if  the  jury  find  for  the  plaintiff  on  plaintiff's  first  prayer, 
they  should  award  the  plaintiff  such  sum  as  damages  as  will  com- 
pensate him  for  the  injury  to  his  person,  feelings,  and  character, 
arising  from  the  unlawful  acts  of  tne  defendant,  through  its  said 
agent  or  agents. 

3.  That  if  the  jury  find  for  the  plaintiflE  on  the  plaintiff's  first 
prayer,  and  believe  that  said  unlawful  acts  of  the  defendant  were 
deliberately  and  forcibly  done,  then  they  may  award  such  further 
mm  as  damages  as  they  may  consider  a  proper  punishment  for  the 
conduct  of  uie  defendant,  and  acting  through  its  said  agent  or 
agents. 

And  the  defendant  offered  seven  prayers,  of  which  it  is  neces- 
sary to  set  out  only  the  following : 

1.  That  the  ticket  purchased  by  the  plaintiff  from  the  defendant, 
and  offered  in  evidence,  if  the  jury  shall  so  find,  was  a  special  con- 
tract between  the  plaintiff  and  defendant,  by  which  the  plaintiff 
agreed  that,  in  consideration  of  the  price  paid  therefor,  that  s;ud 
ticket  would  be  used  only  by  himself  in  riding  on  the  cars  of  the 
defendant  during  the  time  limited  by  the  terms  thereof,  and  be- 
tween the  stations  designated  therein,  to  be  forfeited  and  taken  up 
if  used  for  such  purposes  by  persons  other  than  the  plaintiff.     And 
if  the  jury  shall  find  from  the  evidence  that  said  ticket  was  used 
by  .persons  other  than  the  plaintiflE  in  riding  in  defendant's  cars, 
and  that  the  agents  of  the  defendant,  after  such  use  of  said  ticket 
by  persons  other  than  the  plaintiff,  took  up  said  ticket,  then,  by 
the  terms  and  conditions  of  said  agreement,  the  rights  and  privi- 
leges given  and  granted  by  said  ticket  became  forfeited,  and  the 
defendant  or  its  a^nts  had  the  right  to  take  up  said  ticket  when- 
ever found,  even  m  the  hands  of  the  person  to  whom  it  was  issued ; 
and  if  the  jury  shall  further  find  that  the  regular  fire  between 
said  points  was  demanded  of  plaintiff,  and  the  plaintiff  refused  to 
pay  the  same,  then  that  the  defendant  or  its  agents  had  the  right 
to  remove  the  plaintiff  from  its  car,  using  no  more  force  than 
was  necessary  for  that  purpose,  and  their  verdict  must  be  for  the 
defendant. 

4.  If  the  jury  shall  believe  that  the  plaintiff  was  ejected  from 
the  defendant's  cars  at  the  time  and  place  and  under  the  circum- 
stanoes  detailed  by  him  in  evidence,  nevertheless  the  plaintiff  is 
not  entitled  to  recover  under  the  pleadings  and  evidence  in  this 
case,  if  the  jury  shall  further  find  from  the  evidence  that  any  per- 
son or  persons  other  than  the  plaintiflE  himself  had  previously  used 
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the^Bame  ticket  riding  ortravellinff  on  the  defendant's  cars  between 
the  cities  of  Baltimore  and  Washington,  or  to  or  from  any  inter- 
mediate places  between  said  cities ;  provided  the  jarj  further  find 
that  the  said  conductors  or  collectors  did  not  know  but  that  the 
person  or  persons  who  had  so  as  above  mentioned  previously  used 
the  ticket,  was  or  were  rightfully  entitled  to  use  it,  and  being  the 
same  person  or  persons  to  whom  the  ticket  had  been  actually 
issued. 

7,  If  the  jury  find  from  the  evidence  that  the  plaintifi,  at  the 
time  and  place  where  he  was  ejected  from  the  defendant's  cars, 
was  riding  or  travelling  thereon  with  the  commutation  ticket  in 
evidence  in  this  case,  nevertheless  the  possession  of  such  ticket  did 
not  entitle  him  to  use  it  in  riding  or  travelling  on  the  defendant's 
cars,  if  the  jury  shall  further  believe  from  all  the  evidence  that  the 
said  ticket  had  previously  to  that  time  been  used  by  a  person  or 
persons  other  tnan  the  plaintifi  in  riding  on  the  said  trains,  and 
between  the  cities  of  Baltimore  and  Washington,  with  the  knowl- 
edge and  consent  of  the  plaintiff,  and  if  the  jury  believe  that  the 
ticket  was  so  used  previously  to  the  time  of  the  plaintiffs  ejection, 
it  is  incumbent  on  the  plaintiff  to  satisfy  the  jury  that  such  user 
was  without  his  knowledge  or  against  his  consent. 

The  court  (Lynch  and  Bouic,  J.,)  ffranted  the  prayers  of  the 

SlaintifF,  the  first  with  an  addition,  ana  rejected  the  second,  third, 
fth,  and  sixth  prayers  of  the  defendant,  and  granted  its  first 
fourth,  and  seventh  prayers.     The  plaintiff  excepted,  and  the  ver- 
dict and  judgment  being  for  the  deiendant,  the  plaintiff  appealed 
The  cause  was  submitted  to  Babtol,  C.  J.,  Bowrs,  Bbent,  Ma- 
LER,  and  Irving,  J. 

Frederick  J.  Nelson  and  William  H.  Hinks  for  the  appellant: 
The  plaintiffs  first  prayer  (as  amended  by  the  court)  and  the 
defendant's  first  prayer,  which  were  granted,  are  utterly  inconsiBt- 
ent.  Where  prayers  granted  on  the  same  hypothesis  of  fact  are  so 
inconsistent  that  conformity  with  the  one  necessarily  implies  disre- 
gard of  the  other,  they  are  calculated  to  mislead,  and  therefore  er- 
roneous. Young  V.  Mertens,  27  Md.,  125 ;  Haney  v.  Marshall,  9 
Md.,  215 ;  Blocher's  Case,  27  Md.,  277. 

The  plaintiffs  second  and  third  prayers  announce  the  correct 
measure  of  damages.  Bait.  &  Yorktown  Turnpike  Co.  v.  Boone, 
45  Md.,  347,  355 ;  Gaither  v.  Blowers,  11  Md.,  552. 

Charles  W.  Ross  and  John  K.  Cowen,  for  the  appellee :  It  is 
now  well  settled  that  a  carrier  of  passengers  has  the  right  to 
adopt  such  reasonable  rules  and  regulations  for  the  government 
of  its  passengers  and  itself,  so  as  to  enable  it  to  avoid  imposition; 
and  its  passengers  are  legally  bound  to  conform  to  its  rules.  B.  & 
O.  R.  E.  Co.  V.  Blocher,  27  Md.,  277 ;  McClure  v.  P.  W.  &.  B.  B. 
R.  Co.,  34  Md.,  532. 
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It  has  also  the  right,  in  consideration  of  a  reduced  fare,  to  issue 
special  tickets, .  and  to  prescribe  the  terms  and  conditions  upon 
which  such  tickets  are  issued ;  and,  so  far  as  expressed,  the  terms 
and  conditions  upon  which  such  tickets  are  issued  and  accepted  are 
binding.  Johnson  v.  Concord  R.  R.  Co.,  46  N.  H.,  213 ;  State  v. 
Overton,  4  Zabristjr,  436 ;  Cleveland,  etc.,  R.  R.  Co.  v,  Bertram, 
11  Ohio  St.,  457 ;  l5ietrich  v.  Pa.  R.  R.  Co.,  71  Pa.  St.,  432 ;  Ripley 
V,  IS.' J.  R  R.  &  Trans.  Co.,  2  Vroom,  388 ;  Sherman  v.  Chicago 
&  K  W.  R.  R.  Co.,  40  Iowa,  45 ;  Cooper  v.  London  and  B.,  etc., 
Co.,  Exchequer  Div.  of  Eng.  Court,  Railway  Age,  of  May  15, 1879. 

The  ticket,  when  thus  issued  and  accepted  by  the  passenger,  con- 
Btitntes  a  special  contract  between  the  railroad  company  and  the 

Cnger ;  and  the  court,  in  the  construction  of  the  contract,  is 
d  to  give  full  force  and  effect  to  each  and  every  condition  and 
provision  therein  contained. 

The  law  of  the  contract  in  this  case  was  fairly  given  by  the 
court  to  the  jury  in  all  its  rulings,  and  the  appellant  has  nothing 
to  complain  of  in  the  amendment  to  his  prayer. 

Brent,  J. — ^This  action  was  brought  by  the  appellant  to  recover 
damages  from  the  Baltimore  &  Onio  Railroad  Company  for  an 
allied  unlawful  expulsion  from  its  cars. 

He  had  purchased  from  the  company  a  ticket  of  the  class  known 
as  commutation  tickets,  good  for  travel  over  the  company's  road 
between  Baltimore  and  Washington,  for  three  months,  from  the 
1st  of  February,  1877,  to  the  30th  of  April  following.  Being  a 
special  ticket,  differing  from  the  ordinary  passenger  ticket,  it  is 
issued  only  on  special  terms  and  stipulations,  which  are  designated 
npon  its  lace.  Among  those  upon  the  present  ticket  are  the  stip- 
uktions,  "  to  be  used  only  by  M.  A.  Freidenrich,  between  Balti- 
more and  Washington,  from  February  1,  1877,  to  April  30,  1877," 
and  on  the  margin,  "if  found  in  the  hands  of  any  one  but  the 
party  in  whose  name  it  is  issued,  this  ticket  will  be  forfeited  and 
taken  up." 

Before  the  expiration  of  the  time  mentioned,  the  appellant^ 
Freidenrich,  entered  the  cars  of  the  appellee  in  Baltimore  on  his 
way  to  Washington.  After  leaving  Baltimore  and  before  reaching 
the  Relay  Station,  a  few  miles  out,  the  conductor  took  up  the 
ticket  of  the  appellant,  and  demanded  froln  him  the  usual  passen- 
ger fare.  This  the  appellant  refused  to  pay,  and  was  thereupon 
on  reaching  the  Relay  Station  put  off  the  cars  of  the  appellee. 

The  principal  facts  relied  upon  by  the  appellee  to  justify  the  act 
of  its  agent  are,  that  the  ticket  in  question  had  been  used  by  per- 
sons other  than  the  appellant,  in  travelling  over  its  road,  and  that 
in  the  removal  of  the  appellant  from  its  cars,  after  the  taking  up 
of  the  ticket  and  his  reiusal  to  pay  the  usual  fare,  no  force,  vio- 
lence, or  harsh  language  was  used  on  the  part  of  its  agent. 
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The  appellant  on  the  other  hand  testified,  that  he  had  never 
parted  with  the  possession  of  the  ticket,  and  that  it  had  never  been 
used  by  any  other  person  than  himself. 

After  the  evidence  waa  closed  the  appellant  presented  three 
prayers,  and  the  appellee  seven.  The  first  prayer  of  the  appellant 
was  modified  by  the  court,  and   the  second  and   third  praveis 

f ranted,  as  were  also  the  first,  fourth,  and  seventh  of  the  appellee, 
'he  verdict  being  against  the  appellant,  he  now  claims  there  was 
error  in  the  modification  of  his  lirst  prayer,  and  in  granting  the 
three  prayers  of  the  appellee. 

The  first  prayer  asks  the  court  to  instruct  the  jury  that  the 
plaintiff  is  entitled  to  recover,  if  they  find  the  ticket  in  question 
was  taken  from  his  possession  and  he  ejected  from  the  cars,  and 
"  shall  further  find  that  the  said  plaintiff  did  not  loan,  sell,  or  in 
any  manner  transfer  said  ticket  to  any  other  person,  or  knowingly 
permit  any  other  person  to  use  said  ticket  before  that  time."  the 
court  here  added,  "  and  shall  find  that  said  ticket  was  not  used  by 
any  other  pereon  than  the  plaintiff,  through  the  negligence  or  want 
of  due  care  on  the  part  of  the  plaintiff,"  and  this  is  the  modification 
complained  of. 

This  prayer  seems  to  admit  that  the  ticket  was  properly  taken 
from  the  appellant,  if  before  that  time  it  had  been  used  bv  any 
other  person  with  his  connivance.  But  even  if  it  does  not,  there 
can  be  no  question  of  its  forfeiture  if  so  used,  and  the  agent  of  the 
road  had  afterward  the  right  to  take  it  up  even  in  the  hands  o: 
the  person  to  whom  it  was  issued.  It  was  the  subject  of  contract 
between  the  company  and  passenger,  and  the  conditions  and  stipn- 
lations  annexed  became  mutually  binding  so  soon  as  the  ticket  was 
issued  by  the  one  and  accepted  by  the  otner.  The  company  there- 
by became  bound  to  carry  the  appellant  upon  its  cars  according  \*^ 
the  terms  of  its  undertalang,  and  he  on  his  part  was  bound  by  all 
the  terms  and  conditions  upon  which  tne  ticket  was  issued. 
Among  these  conditions,  as  before  stated,  was  its  forfeiture,  if 
used  by  another  person,  and  if  so  used,  it  was  to  be  taken  up. 

This  we  think  is  the  reasonable  construction  of  this  part  of  the 
contract  between  the  parties,  as  expressed  upon  the  face  of  the 
ticket,  and  is  the  one  adopted  by  the  Circuit  Court  in  its  instruc- 
tions to  the  jury. 

But  it  is  contended  that  the  court  erred  in  its  modification  of 
the  appellant's  first  prayer,  by  adding,  "  and  shall  find  that  said 
ticket  was  not  used  by  any  other  peison  than  the  plaintiff,  through 
the  negligence  or  want  of  due  care  on  the  part  of  the  plaintiff." 

There  are  circumstances  under  which  the  use  of  the  ticket  by 
another  than  the  person  to  whom  it  waa  issued  would  not  have  the 
effect  of  its  forfeiture — ^where,  for  example,  it  had  been  taken 
from  him  by  force  or  violence,  and  some  means  against  which  he 
could  not  have  reasonably  guarded — but  he  cannot  be  excused  if 
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he  has  been  guilty  of  negligence  or  a  want  of  dne  care.  From  the 
character  of  the  ticket,  and  its  liability  to  be  used  by  another,  in 
fraud  of  the  agreement  that  it  is  to  be  used  only  by  the  person  to 
whom  issned,  the  implied  obligation  rested  upon  him  when  he 
accepted  it  from  the  company  to  keep  it  with  due  and  proper  care. 
If,  from  his  negligence,  it  came  into  the  hands  of  another,  and  was 
fraudulently  used  upon  the  company's  road,  he  is  just  as  amenable 
to  its  forfeiture  as  if  it  had  been  used  with  his  assent.  In  thia 
respect  the  law  was  properly  stated  by  the  court  in  its  addition  to 
the  prayer.  As  there  was,  however,  no  question  of  negligence 
raised  by  the  proof  in  the  case,  the  addition  to  the  prayer  was  un- 
necessary. But  manifestly  it  could  not  in  any  respect  have  pre- 
judiced the  case  of  the  appellant  before  the  jury.  This  being  so, 
this  court  has  repeatedly  said,  it  is  not  suflScient  a  cause  for  reversal. 
The  prayers  on  the  part  of  the  appellee,  which  were  granted^ 
seem  fully  to  cover  the  evidence  offered.  The  appellee  gave  proof 
that  the  ticket  in  question  had  been  used  by  persons  other  than  the 
appellant,  and  the  appellant  that  it  had  never  been  out  of  his  pos- 
session, and  had  never  been  used  by  any  one  but  himself.  And 
this  was  the  only  question  of  fact  presented  by  the  whole  proof  for 
determination  to  tlie  lury. 

The  objection  relied  upon  to  these  prayers  as  granted  is  that  they 
are  inconsistent  with  the  first  prayer  as  modified  and  granted  on 
the  part  of  the  appellant,  inasmuch  as  they  are  silent  in  regard  to 
"  the  negligence  or  want  of  due  care  on  the  part  of  the  plaintiff." 

Instructions  given  to  the  jury  by  the  court  are  confined  to  the 
evidence  in  the  particular  case.  They  are  not  intended  or  re- 
quired to  cover  more  than  the  evidence  offered,  or  to  state  any 
principle  of  law  which  is  not  applicable  to  it.  Although  the  law 
in  regard  to  negligence  was  truly  stated  by  the  court  in  its  first 
instruction,  it  was  not  really  a  question,  as  we  have  before  said, 
arising  upon  the  proof  in  the  case.  Its  omission,  therefor,  from 
the  prayers  granted  in  behalf  of  the  appellee  was  not  error.  Nor 
was  it  in  any  way  calculated  to  confuse  or  mislead  the  jurv. 

When  the  appellee  offered  proof  that  the  ticket  had  been  im- 
properly nsed  upon  its  road,  the  burden  was  upon  the  appellant  to 
show  that  it  had  never  been  so  used,  or  if  used,  that  it  was  not 
through  any  fault  or  want  of  due  care  on  his  part.  He  elected  the 
former  issue,  and  sought  to  establish  to  the  satisfaction  of  the  jury 
that,  in  fact,  the  ticket  had  never  been  used  by  any  one  else  but 
himself.  The  testimony  was  flatly  contradictory  and  irreconcila- 
ble, and  it  was  onlv  upon  this  direct  issue  raised  by  the  proof  that 
thejury  was  callea  upon  to  decide. 

The  instructions  of  the  court  fairly  submitted  to  the  jury  the 
law  and  facts  in  the  case.     We  have  failed  to  discover  any  ertor 
sufficient  for  a  reversal.    The  judgment  will  therefore  be  affirmed* 
Judgment  affirmed. 
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The  Central  Bailboad  Company  of  New  Jebsst  et  aL 

V. 

The  Standard  Oil  Company  etaL* 

(88  New  Jeney  Equity  Reports^  872.    Feb,  Term^  1881.) 

After  the  court  had  refused  a  ptcliminary  injunction  for  the  removal  of  an  oil 
pipe  and  to  prevent  its  use  by  defendants,  and  liad  discharged  an  od  m- 
Urim  order  staying  the  defendants  in  the  premises,  and  an  appeal  there- 
from had  been  taken  and  was  pending,  an  application  to  this  court  to 
continue  such  €uL  inUrim  order,  merely  on  the  ground  of  tiie  appeal,  was 
denied. 

Motion  to  continue  irUermi  stay  pending  determination  of  ap- 
peal. 

Mr.  B.  Gummere  for  the  motion. 

Mr.  R.  Gilchrist  and  Mr.  A.  P.  Whitehead,  of  New  York,  con- 
tra. 

The  Chanoellob. — On  the  filing  of  the  bill  in  this  cause  an 
order  to  show  cause  why  an  injunction  should  not  be  issued  pursu- 
ant to  the  prayer  of  the  bill,  was  granted,  with  an  ad  interim  stay 
prohibiting  the  defendants,  the  oil  company,  from  usin^  the  pipe 
for  the  conveyance  of  oil.  The  bill  complains  that  the  defendants 
have  without  authority  invaded  and  usurped  the  property  and  fran- 
chises of  the  complainant  company  by  laying  pipe  for  me  convey- 
ance of  petroleum  across  the  property  ol  the  latter,  and  near  and 
alongside  of  a  bridge  across  tne  railroad,  which  the  complainants 
insist  was  when  the  pipe  was  laid,  and  still  is,  the  property  of  the 
railroad  company.  The  pipe  was  laid  in  what  is  claimed  by  the 
defendants  to  be  the  space  taken  by  condemnation  by  tlie  munici- 
pal authorities  of  the  city  of  Bayonne,  for  a  public  street,  in  whicli 
space  the  bridge  is.  The  prayer  of  the  bill  is,  that  the  defendants 
may  be  enjoined  from  interfering  with  the  comphdnants  in  the  re- 
moval of  the  pipe  from  the  bridge  and  from  over  the  railroad  tracks, 
and  from  interfering  with  the  complainants  by  laying,  or  for  any 
purpose  using,  any  pipe  either  over,  on  or  under  the  complainants* 
railroad  tracks  in  JBayonne  or  elsewhere,  or  in  any  manner,  for  ilie 
purpose  of  laying  the  pipe,  interfering  with  or  occupying  the  com- 

Slainants'  railroad;  and  generally  for  other  relief  The  defen- 
ants  answered  the  bill,  and  the  order  to  show  cause  was  argued  on 
the  pleadings  and  depositions  and  exhibits  on  each  side,  and  the 
questions  in  dispute  between  the  litigants  were  very  fully  and  ablv 

1)resented  and  discussed  on  both  sides,  and  after  fuU  and  very  de- 
ib^rate  consideration  the  ordier  was  discharged.     This,  of  course, 
dissolved  the  temporary  stay  contained  in  it.     From  the  order 

'^  See  1  Am.  &  Eng.  R.  Cas.,  36. 
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denjing  the  preliminary  injunction  the  complainants  have  appeal- 
ed, ana  they  now  move  for  a  continuance  oi  the  ad  i/nterira  stay 
dnring  the  appeaL  Whether,  on  the  dissolution  of  an  injunction, 
the  court  win  continue  the  prohibition  pending  an  appeal  from  the 
order,  is  in  the  discretion  of  the  court.  The  148tn  and  149th 
rules  of  court  provide  that  an  appeal  from  an  interlocutory  order 
or  decree  shall  not  stay  proceedings  without  an  order  of  this  court, 
or  of  the  appellate  tribunal,  to  be  granted  on  such  terms  as  the 
court  may  see  fit  to  impose.  And  in  case  of  appeal  from  a  final 
decree,  the  appeal,  if  taken  in  ten  days  from  the  filing  of  the  de- 
cree, shall  operate  as  a  stay  of  execution,  unless  this  court  or  the 
appellate  court  shall  otherwise  order;  that  is,  if  the  appeal  be 
taken  within  ten  days,  no  execution  shall  be  issued  without  order, 
and  if  not  taken  within  that  time,  and  execution  shall  have  been 
issued,  the  appeal  will  not  stay  it  unless  so  ordered.  In  either 
case,  the  application,  whether  lor  execution  or  for  a  stay,  is  ad- 
dressed to  the  discretion  of  the  court,  and  will  be  granted  only  on 
good  cause  shown.     Schenck  v.  Conover,  2  Beas.,  31. 

*'If  the  court,''  said  the  Chancellor  (Green)  in  the  case  just  cited,  ^*  in  the 
exercise  of  this  discretion,  see  that  in  case  the  decree  should  be  reversed  the 
party  cannot  be  set  right  again — if  the  complainant  proceeds  to  a  sale  under 
his  execution — ^there  is  a  strong  reason  for  a  stay  of  execution.  If,  on  the 
other  hand,  the  stay  of  execution  is  unnecessary  to  protect  the  rights  of  the 
appellant  under  the  appeal  and  must  operate  prejudicially  to  the  complainant, 
the  court  ought  not  to  interfere.'' 

In  the  English  practice  such  applications  are  not,  in  general, 
favored.  Eden  on  Inj.,  375 ;  2  Joyce  on  Inj.,  1319,  1320.  In 
Monkhouse  v.  Corporation  of  Bedford,  17  Ves.,  380,  382,  Lord 
Eldon  said  that  the  execution  of  the  decree  would  not  be  stayed 
by  chancery  on  appeal  unless  the  court  saw  that  if  it  should  turn 
out  to  be  wrong  the  party  could  not  be  set  right  again.  In  Wal- 
ford  V.  Walford,  L.  R.  (3  Ch.)  812,  Lord  Justice  Sir  W.  Page 
Wood,  speaking  on  the  subject,  says  the  correct  course  is  to  stay 
proceedings  pending  an  appeal  only  when  the  proceedings  would 
cause  irreparable  injury  to  tne  appellant,  and  where  inconvenience 
and  annoyance  are  not  enough  to  take  away  from  a  successful  party 
the  benefit  of  his  decree.  £i  this  state,  v  an  Walkenburgh  v/Rdh- 
way  Bank,  4  Hal.  Ch.,  725,  where  the  application  was  to  the  court 
of  errors  and  appeals  on  an  appeal  from  an  order  dissolving  an  in- 
junction, for  an  order  in  the  nature  of  a  temporary  injunction  re- 
taining the  parties  and  subject  matter  of  the  controversy  in  statu 
^im  until  the  final  hearing  of  the  appeal,  the  court  saia  that  the 
anplication  wad  addressed  to  the  sound  discretion  of  the  court,  and 
tnat  when  an  injunction  has  been  dissolved  by  the  chancellor,  the 
appellate  court,  upon  appeal  from  that  order,  would  usually  revive 
the  injunction,  either  (1)  upon  a  pure  in  junction  bill  when  the  whole 
matter  in  controversy  is  the  continuance  of  the  injunction,  and 
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where,  consequently,  the  whole  object  of  the  suit  would  be  de- 
feated if  the  party  were  not  temporarily  restrained  by  the  order  of 
the  appellate  tribunal ;  or  (2)  where  it  clearly  appears  that  the  in- 
tervention of  the  power  of  the  appellate  tribunal  is  necessary  to 
i prevent  great  and  irreparable  miscnief  to  the  rights  of  the  appel- 
ant. 

In  the  case  in  hand,  no  material  injury  is  to  be  apprehended 
from  the  refusal  to  continue  the  injunction.  The  pipe  had  been 
laid  when  the  bill  was  filed.  The  stop  order  was  merely  against 
the  use  of  the  pipe  for  the  conveyance  of  oil  until  the  order  to 
show  cause  could  be  heard.  No  injury  from  leakage  in  such  use  of 
the  pipe  is  reasonably  to  be  apprehended.  Nor  is  any  to  be  antici- 
pated from  the  presence  of  the  pipe  in  case  the  complainants  shonld 
desire  to  raise  the  bridge.  The  pipe  crosses  the  air  space  above 
the  railroad  at  the  same  neight  as  the  bridge,  and  until  the  raihtwi 
company  or  the  receiver  shSl  wish  to  raise  the  bridge,  it  cannot  be 
in  their  way.  If  it  shall  be  found  to  be  so  when  the  bridge  is  to 
be  raised,  this  court  can  protect  the  raihroad  company's  rights, 
whatever  they  may  be,  in  the  premises.  As  to  the  alleged  infringe- 
ment of  the  complainants'  franchise,  it  does  not  appear  to  exist 
It  is  urged,  however,  that  the  complainants  insist  that  the  oil  com- 
pany has  usurped  its  property,  and  to  permit  the  latter  to  continae 
to  do  so  is  an  irreparable  injury.  But  it  is  a  question  to  be  deter- 
mined whether  such  usurpation  has,  in  fact,  taken  place,  and,  see- 
ing that  the  pipe  had  been  laid  when  the  bill  was  nled,  and  there 
is  no  danger  to  be  apprehended  from  the  use  of  it  for  the  convev- 
ance  of  oil,  nor  any  mconvenience  from  its  presence  in  case  the 
complainants  should  determine  to  raise  the  bridge,  it  is  clear  that 
no  material  injury  will  arise  from  the  refusal  to  prevent,  before  the 
final  hearing,  the  oil  company  from  using  the  pipe.  There  is,  in 
fact,  no  material  injury  to  be  fairly  apprehended  from  tlie  refusal 
to  enjoin  in  limine. 

It  is  further  urged,  however,  that  such  refusal  will  inflict  irrep^ 
arable  injury  on  Sie  complainants,  because  it  will  render  relief 
more  diflicult,  if  not  impossible,  by  reason  of  the  fact  that  under 
the  license  which,  as  the  complainants  insist,  the  refusal  substan- 
tially gives,  the  oil  company  may  expend  money  in  the  enterprise 
of  which  the  pipe  is  part,  and  thus  create  complications  which 
equity  will  regard  as  obstacles  to  the  granting  of  the  rights  of  the 
complainants,  while  such  obstacles  will  be  prevented  by  a  continu- 
ance of  the  stay.  But,  as  was  said  in  Easton  v.  N.  Y.  &  L.  B.  R- 
E.  Co.,  9  C.  E.  Gr.,  49,  59,  in  answer  to  a  like  suggestion,  the  oil 
company  will  receive  no  license  or  immunity  from  the  refusal  ot 
the  court  to  interfere  with  it  on  the  application  for  a  preliminaiy 
injunction.  After  the  bill  has  been  filed,  and  it  has  been  called 
into  court  on  the  charge  of  invasion  and  usurpation  of  the  railroad 
company's  property,  if  the  oil  company  proceeds  in  the  same  dii«^ 
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tion,  it  must  be  at  its  peril.  In  denying  the  interim  interference 
asked  for,  the  court  has  not  decided  that  the  oil  company  is  in  the 
right  in  the  matters  complained  of,  except  so  far  ^s  the  complain- 
ants' claim  is  based  on  alleged  interference  with  the  franchise  of 
carrying  goods  for  tolls.  All  that  this  court  has  determined  is, 
that  there  is  no  ground  to  justify  a  preliminary  injunction,  and 
that  it  will  wait  until  the  final  hearing  to  see  whether  it  ought  to 
issue  its  prohibitory  mandate.  I  regard  the  language  of  Lord 
Brougham,  in  Walbum  v.  Ingilby,  1  M.  &  K.,  61,  86,  as  apposite. 
The  application  was  to  stay,  pending  appeal  from  it,  the  execution 
of  an  order  for  production  of  books  ana  documents. 

'4t  has  been  said  more  than  once  in  this  place,  that  8uch  applications  are 
better  made  in  the  House  of  Lords.  And  in  one  of  the  cases,  Lord  Eldon 
treated  such  an  application  as  a  misapprehension  of  the  party^s  proper  course, 
on  the  sround  that  the  chancellor's  onler  refusing  to  stay  might  itself  be  ap- 
pealed from,  and  so  on  without  end.  He  added,  as  anoUier  reason,  that  the 
court  of  appeal  has  the  power  of  protecting  the  party  in  the  possession  of  the 
judgment  against  any  vexatious  delay  consequent  on  the  stay,  by  advancing^ 
the  cause  where  it  has  been  decided  fit  to  grant  the  application.  ...  I 
had  every  inclination,  originally,  to  grant  this  application ;  and  if,  on  confer- 
ring with  others  whose  experience  gave  great  weight  to  their  opinions,  I  had 
found  that  any  doubt  was  entertained  upon  the  matter  of  the  order  or  of  this 
motion,  I  should  probably  have  stayed  the  execution.  But  even  then  I  am 
not  sure  that  I  should  have  done  right;  for  certainly  it  would  be  giving  en- 
couragement to  vexatious  appeals  upon  a  large  class  of  the  business  which 
occupies  these  courts.  Indeed,  were  this  motion  granted  upon  the  allegation 
that  refusing  it  will  enable  a  party  to  do  something  which  cannot  be  undone, 
or  to  obtain  some  advantage  which  can  never  afterwards  be  wrested  from  him, 
it  is  impossible  to  conceive  any  case  of  an  order  for  paying  money  out  of 
court,  for  dissolving  an  injunction  for  appointing  a  receiver,  in  which  the 
same  ground  existing  much  more  plainly,  the  same  course  must  not  be  pur- 
sued, and  thus  the  very  cases  where  it  is  of  the  most  essential  importance  that 
speedy  execution  should  take  place,  the  very  cases  in  which  this  court  pos- 
sesses its  peculiar  jurisdiction  because  of  that  urgent  necessity,  will  be  those 
in  which  the  argument  for  suspending  execution  will  be  most  powerful.  In 
other  and  better  words,  in  the  language  of  Lord  Eldon,  the  arm  of  the  court 
will  indeed  be  palsied." 

If  the  order  complained  of  were  an  order  dissolving  an  injunc- 
tion, and  the  bill  be  regarded  as  a  pure  injimction  bill,  the  stay 
would  not  be  continued  unless,  in  the  lan^age  of  the  court  in 
Van  Walkenbureh  v.  Rahway  Bank,  the  object  of  the  suit  would 
be  unavoidably  defeated  if  the  defendant  were  not  immediately  re- 
strained, or  it  clearly  appeared  that  the  intervention  of  the  power 
of  injanction  was  necessary  to  prevent  great  and  irreparable  mis- 
chief to  the  rights  of  the  complainants.  I  do  not  see  that  the  ob- 
ject of  the  suit  will  be  defeated,  or  irreparable  injury  be  done  to 
the  complainants,  if  the  stay  be  not  continued. 

But  in  addition  to  the  foregoing  considerations,  there  is  another 
which  is  entirely  conclusive  in  this  case.  The  complainants  have 
never  been  in  possession  of  any  judgment  of  this  court  in  favor  of 
3  A  &  E.  K  Cas.— 19 
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their  claim  to  interlocutory  interference.  No  injunction  was 
granted  to  them.  On  the  filing  of  their  bill  they  obtained  not  an 
mjunction,  but  an  order  to  show  cause  why  an  injunction  should 
not  be  issued.  The  interim  stay  before  mentioned,  prohibiting 
the  oil  company  from,  conveying  oil  by  the  pipes,  was  indeed  in- 
corporated m  the  order ;  but  it  was  granted  only  to  give  tlie  court 
opportunity,  without  prejudice  to  the  rights  claimed  by  the  com- 
-plainants  by  the  delay  necessary  for  the  inquiry,  to  inquire,  on  no- 
tice, whether  there  ought  to  be  any  preliminary  injunction  or  not, 
to  enable  the  court  to  be  careful  and  circumspect  and  regardful  of 
the  rights  of  both  parties  in  the  use  of  the  injunction  power.  The 
fact  01  the  granting  of  such  a  stay  can  give  tne  party  obtaining  it 
no  claim  whatever  to  a  continuance  of  it  in  case  of  reiusal  to  enjoin 
and  an  appeal  from  the  order  of  refusal ;  for  it  is  granted  only 
pending  preliminary  inquiry.  It  is  merely  a  pradential  interfer- 
ence, Umited  to  the  time  when  the  court  shall  nave  reached  a  con- 
clusion as  to  the  propriety  of  granting  an  interlocutory  injunction. 
It  appears  to  me  too  obvious  to  admit  of  any  dispute  or  argument, 
that  it  is  the  duty  of  the  chancellor  in  such  a  case,  where  he  con- 
cludes on  such  inquiry  that  there  should  be  no  preliminary  injunc- 
tion, to  refuse  to  continue  the  stay.  If  the  argument  of  the  com- 
plainants on  this  point  is  well  founded,  such  a  stay,  though  followed 
by  the  clearest  conviction  on  the  part  of  the  court,  after  hearing 
the  order  to  show  cause,  that  an  injunction  ought  not  to  be  granted, 
must  be  continued  because  of  the  mere  fact  of  the  taking  of  an  ap- 
peal by  the  complainants.  This  would,  in  effect,  be  putting  into 
the  complainants  hands,  to  a  certain  extent  at  least,  the  power  of 
continuing  the  stay.  The  true  ground  is,  that  the  question  whether 
the  stay  shall  be  continued  or  not  is  addressed  to  the  discretion  of 
the  court,  and  the  fact  that  the  complainants  have  appealed  from 
the  order  discharging  it  gives  them  no  right  whatever  to  its  con- 
tinuance, and  in  no  way  and  to  no  extent  whatever  binds  the  court 
to  continue  it.  In  the  case  under  consideration  there  is  no  ground 
for.  continuing  the  stay.  The  motion,  therefore,  will  be  denied 
with  costs. 

The  following  cases  hold  that  after  an  order  refusing  an  injunction,  an  ap- 
plication to  continue  or  reinstate  such  injunction  is  not  maintainable  in  the 
appellate  court :  Graves  «.  Graves,  2  Hen.  &  Munf .,  22 ;  Galloway  v.  London, 
8  DeG.,  J.  &  8m.,  59,  11  Jur.,  N.  S.,  637;  Spears  «.  Mathews,  66  N.  Y.,  127. 
Kor  does  an  appeal  from  such  order  revive  or  continue  it :  Chegary  «.  Scofield, 
1  Hal.  Ch.,  625 ;  Hicks  c.  Michael,  16  Cal.,  107 ;  Wood  v.  Dwight,  7  Johns 
Oh.,  295;  Nacoochee  Co.  «.  Davis,  40  Ga.,  309;  Garrow  «.  Carpenter,  4  Stew, 
and  Port.,  336;  Brevoort  «.  Detroit,  24  Mich.,  322;  Dutcher  c.  Culver,  23 
Minn.,  415;  Jewett  v.  Albany  Bank,  Clark  Ch.,  59;  Harto.  Albany,  8  Paic^e 
881;  Fellows  «.  Heermans,  18  Abb.  Pr.,  N.  S.,  1;  Blount  «.  Tomlin,  26  Hi., 
681. 

The  following  cases  hold  otherwise,  but  in  some  instances  the  proceedings 
are  statutory:  Penrice  t>.  Wallis,  87  Miss.,  172;  Levy  t?.  Goldberg,  40  Wia., 
£08;  Turner  v,  Scott,  5  Rand.,  882;  Bressler  v,  McCune,  66  HI.,  476;  Tocom 
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«.  Moore,  4  Bibb,  221 ;  Pittsburgh  R.  B.  v.  Hurd,  17  Ohio  St.,  144;  WilUams 
ft,  Pouns,  48  Tex.,  141.  Whether  application  for  a  continuance  may  be  en- 
tertained by  the  chancellor,  after  an  appeal,  see  Hart  v,  Albany,  8  Paige, 
881;  Sixth  Ave.  R  R.  o.  Gilbert  B.  B.,  8  Abb.  N.  C,  58;  Butcher  v.  Culver, 
28  Minn.,  415;  Haynes  «.  Hayes,  68  HI.,  208;  Eldridge  v.  Wright,  15  Cal., 
88;  Penrice  «.  Wallis,  87  Miss.,  172;  Helm  e.  Boone,  6  J.  J.  Marsh,  858. 
Where  a  restraining  order,  granted  on  a  rule  to  show  cause  why  an  injunction 
should  not  issue,  falls  with  the  refusal  of  the  injunction,  it  is  neither  appeal- 
able nor  revived  by  an  appeal  from  the  order  refusing  the  injunction.  Pow- 
ell«.  Parker,  88  Ga.,  644;  Ogle«.  Dill,  65  Ind.,  180;  see  Huntington  o.  Nic- 
oU,  8  Johns^  566;  Citizens'  Bank  v.  Walker,  26  Ark.,  468.— J.  H.  Stbwabt. 


Thb  Meteopolitan  City  Railway  CoMPAirr 

V. 

The  City  of  Chicago. 

(06  lUmais  Beports^  620.    Novmnber  20, 1880.) 

A  court  of  e<|uity  has  jurisdiction  on  the  application  of  the  State  government 
to  restram  the  plaicin^  of  an  obstruction  in  or  upon  public  highways, 
streets,  bridges,  public  grounds,  and  navigable  waters ;  and  the  le^sla- 
ture  having  committed  a  portion  of  its  sovereignty  to  municipalities, 
such  as  cities,  towns,  and  villages  in  respect  to  streets,  highways,  and 
public  grounds  within  their  limits,  they  are  invested  with  the  authority 
of  the  State  in  this  respect,  and  may  maintain  a  bill  in  equity  to  restrain 
an  obstruction  of  streets,  etc.,  in  their  limits. 

Under  the  constitution  of  this  State  the  le^slature  cannot  grant  the  right  to 
construct  and  operate  a  street  railroad  within  any  city,  town,  or  incor- 

g orated  village  except  by  requiring  the  consent  of  the  local  authorities 
aving  control  of  the  streets  or  highways  proposed  to  be  occupied  by 
such  street  railroads,  and  this  applies  to  horse  railways. 
Under  the  '*  act  in  regard  to  horse  ana  dummy  railroads,"  approved  March  9, 
1874,  the  city,  town,  or  village  authorities  are  prohibited  from  giving 
consent  to  construct  and  operate  a  horse  railroad  in  the  streets,  unless  at 
least  ten  days*  public  notice  of  the  time  and  place  of  presenting  the  peti- 
tion shall  first  have  been  given  by  publication  in  some  newspaper  pub- 
lished in  the  city  or  county  where  such  road  is  to  be  constructed.  The 
publication  of  the  report  of  a  committee  recommending  the  granting  of 
such  leave,  ten  days  before  the  adoption  of  an  ordinance  authorizing  the 
construction  of  such  a  road,  and  the  publication  of  the  ordinance,  is 
not  a  compliance  with  the  statute. 

Appeal  from  the  Appellate  Court  of  the  First  District. 

Lawrence,  Campbell  &  Lawrence,  and  D.  L.  Hough,  for  the 
appellant : 

That  a  court  of  equity  has  no  jurisdiction  to  enjoin  a  nuisance 
until  the  question  is  settled  bv  a  trial  by  jury  or  at  law,  see  Dun- 
ning V.  City  of  Aurora,  40  111.,  82 ;  Murphy  v.  City  of  Chicago, 
29  id.,  286;  City  of  Jacksonville  v.  Jacksonville  Kail  way  Com- 
pmy,  67  id.,  642 ;  Village  of  Watertown  v.  Cowan,  4  Paige,  410 ; 
O.  &  V.  R.  R  Co.  -w.  People,  92  id.,  194. 
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As  to  the  presumption  that  an  ordinance  was  passed  in  oonfonn- 
ity  to  its  charter,  see  City  of  Covington  v.  Ludlow,  1  Mete  (Kv.), 
298 ;  City  of  Lexington  v.  Headley,  5  Bush,  608 ;  McConnict  v. 
Bay  City,  23  Mich.,  463 ;  Larrison  v.  Bailroad  Company,  77 id.,  18. 

The  ordinance  granting  the  right  to  lay  the  tracks  on  tiie  streets 
was  adopted  and  approved  before  the  city  adopted,  by  a  vote,  the 
general  incorporation  law  of  1872,  which  required  the  petition  of 
the  owners  of  abutting  land,  representing  more  than  one  half  of 
the  frontage,  and  hence  was  properly  adopted  without  such  petition. 

Again,  the  act  entitled  "  Horse  and  Dummy  Railroads,"  passed 
on  March  19,  1874,  being  subsequent  to  the  act  in  relation  to  the 
incorporation  of  cities,  etc.,  and  relating  solely  to  the  establishment 
and  operating  of  horse  and  dummy  railroads,  and  presenting  for 
the  first  time  in  our  legislation  a  complete  enactment  designed  to 
regulate  that  whole  subject,  must,  of  course,  be  considered  as 
repealing  any  provisions  of  the  city  act  of  1872  inconsistent  with 
those  found  in  the  horse  and  dummy  act.  Culver  v.  Third  Na- 
tional Bank,  64  111.,  534. 

It  is  contended  that  the  ordinance  is  void,  because  the  license 
runs  for  twenty-five  years,  when  by  the  terms  of  the  horse  and 
dummy  act  it  must  be  limited  to  twenty  years.  When  a  power  is 
given,  its  exercise  will  be  good  as  to  the  extent  conferred,  and  only 
void  as  to  the  excess.  1  Sug.  on  Powers  (3d  Am.  ed.),  75 ;  State 
V.  Allen,  43  111.,  460 ;  Conunonwealth  v.  W  eiher,  3  Mete,  448 ;  i 
Kent's  Com.,  346. 

C.  Beckwith  and  Joseph  F.  Bonfield  for  the  appellee : 

1.  The  complete  title  and  control  of  the  public  streets  is  in  the 
city  as  trustee  for  the  public.  The  power  and  duty  to  prevent 
illegal  encroachments  and  obstructions  is  vested  by  law  in  the 
municipal  corporation.  Moses  v.  Bailroad  Co.,  21  111.,  523;  Chi- 
cago V.  Rumsey,  87  id.,  348;  Northern  Transportation  Co.  r. 
Chicago,  99  U.  S.,  635. 

2.  A  court  of  equity  has  jurisdiction  to  remove  clouds  upon  and 
quiet  the  title  of  a  municipal  corporation  to  public  grounds,  streets, 
and  highways,  to  restrain  encroachments  therein,  and  acts  sought 
to  be  performed  under  an  invalid  ordinance.  City  of  Jacksonnle 
V,  JacKsonville  E.  R.  Co.,  67  HI.,  540 ;  Trustees  of  Watertown  r. 
Cowan,  4  Paige,  510 ;  Attorney  General  v.  Wilson,  1  Craig  4 
Phillips,  1 ;  Attorney  General  v.  Johnson,  Wilson's  Ch.  R.  !-'• 
87 ;  Attorney  General  v.  Terry,  L.  R.,  9  Ch.  App.,  423 ;  Attornev 
General  v.  Oohoes,  6  Paige,  133 ;  United  States  v.  Duluth,  1  Dil- 
lon, 469 ;  Attorney  General  v.  Mayor,  etc.,  1  MoUoy,  103 ;  Attor- 
ney General  v.  London,  8  Beav.,  270;  Attorney  General  i\  Rich- 
ards, 2  Anstruther,  603 ;  Attorney  General  v.  Forbes,  2  Mylne  A 
Craig,  123 ;  City  of  Georgetown  v.  Alexandria  Canal  Company,  1- 
Peters,  93 ;  People  v.  City  of  St.  Louis,  5  Gilm.,  351. 
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3.  The  requisition  of  the  statute,  requiring  ten  days'  notice  of 
the  time  aud  place  of  presenting  the  petition  of  the  appellant,  for 
the  consent  by  the  city  to  the  use  of  the  streets  for  horse-railroad 
purposes,  is  jurisdictional ;  the  city  council  could  acquire  no  juris- 
diction over  the  subject-matter  of  the  petition  until  such  notice 
was  published  andpresented  to  the  council,  sitting  as  a  legislative 
body.  People  v.  Hatch,  33  HI.,  156 ;  People  v.  Stame,  35  id.,  121 ; 
Wharton  on  Evidence,  Vol.  II.,  sec.  824  and  note,  and  sec.  1310 ; 
Clerk  V.  Wardwell,  55  Me.,  61 ;  Bamett  v.  Wolfe,  70  id.,  76 ;  Hay- 
wood u  Collins,  60  id.,  341 ;  Chestnut  v.  Marsh,  12  id.,  173 ;  Tur- 
ley  V.  Logan,  17  id.,  151 ;  Eyan  v.  Lj^nch,  68  id.,  160. 

4.  If  the  journal  of  the  citv  council  fails  to  show  that  the  notice 
of  publication,  being  a  jurisdictional  fact  required  by  the  horse  and 
dummy  act,  was  presented  to  the  council,  that  record  is  conclusive 
evidence  that  no  such  notice  was  presented  to  that  body.  A  fact 
which  should  be  a  matter  of  record  cannot  be  proven  by  parol. 

The  city  council  "  shall  keep  a  journal  of  its  own  proceedings." 
Citv  Charter,  sec.  40,  art.  3,  Cothran's  Rev.  Stat.,  p.  221. 

"fhe  clerk  shall  attend  all  meetings  of  the  city  council,  "and 
keep  a  full  record  of  its  proceedings  m  the  journal."  City  Charter, 
sec.  81,  art  6,  Cothran's  Rev.  Stat.,  p.  23y  ;  People  v.  Hatch,  33 
HI.,  156 ;  Bamett  v.  WoKe,  70  id.,  76 ;  Sherwin  v.  Bugbee,  17  Vt., 
339,  and  cases  cited  under  last  preceding  point. 

5.  Before  any  legal  consent  could  be  granted  by  the  passage  of 
a  valid  ordinance,  at  least  ten  days'  public  notice  of  the  time  and 
place  of  presenting  the  petition  of  the  company  was  necessary  to 
be  given,  by  publication  in  some  newspaper  published  in  the 
county,  and  the  failure  to  give  such  notice  invalidates  such  ordi- 
nance. Without  such  notice,  it  was  an  act  ultra  vires  the  city 
council.  Roberts  v,  Easton,  19  Ohio  State,  78 ;  Swift  v.  City  of 
Williamsburg,  24  Barb.,  427 ;  Jeffries  v,  Swampscott,  105  M!as8., 
535;  Wilson  v,  Lyman,  119  Mass.,  174;  Wamisit  Power  Com- 
pany V,  Allen,  120  Mass.,  352 ;  Lewiston  v.  Cumberland  County 
Commissioners,  30  Maine,  19 ;  2  Dillon  Mun'^  Cor.,  sees.  471,  643 ; 
People  V.  Jackson  County,  92  DL,  441. 

6.  The  city  council  has  no  power  to  grant  the  right  to  lay  down 
railroad  tracks  on  the  streets  of  the  city,  except  upon  a  petition  of 
the  owners  of  the  land  abutting,  representing  more  than  one  half 
the  frontage  of  such  streets,  or  so  much  thereof  as  is  sought  to  be 
used  for  such  purpose.  Constitution,  art.  11,  sec.  4,  Cothran's  Rev. 
Stat-,  p.  28 ;  City  Charter,  art.  5,  sec.  62,  clauses  24  and  90 ;  Rob- 
erts V.  Easton,  19  Ohio  State,  78,  and  cases  cited  under  last  pre- 
cedingpoint. 

7.  The  provision  of  the  city  charter  reauiring  the  consent  of 
owners  of  abutting  land  representing  more  tnan  one  half  the  front- 
age of  such  portion  of  the  public  streets  as  is  usee  for  horse-rail- 
way purposes,  was  not  repealed  by  implication  I  f  force  of  the 
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provisions  of  the  horse  and  dummy  act.  Town  of  Ottawa  «. 
County  of  La  Salle,  12  111.,  339 ;  Bruce  v.  Schuyler,  4  Gihn.,  265; 
Potter's  Dwarris,  and  notes  4  and  5,  154 ;  Dingman  v.  People,  51 
HL,  277 ;  Bacon's  Ab.  title,  Stat.  D. ;  Bowen  i>.  Lease,  5  Hill,  221; 
Kinney  v.  Mallory,  3  Ala.,  626 ;  Harding  v.  Eailroad  Co.,  65  El., 
90. 

8.  Although  the  ordinance  was  passed  by  the  city  council  before 
the  adoption  of  the  present  city  cnarter,  it  was  not  accepted,  and 
no  bond  was  filed  by  appellant  until  after  the  new  charter  went 
into  effect.     Until  the  bond  was  filed,  the  ordinance  was  a  mere 

reposition.  The  ordinance  having  been  accepted,  and  the  bond 
led,  after  the  adoption  of  the  act  for  the  incorporation  of  cities 
and  villages,  whatever  rights  were  then  acquired  were  subject  to 
and  limited  by  the  provisions  of  the  new  charter.  State  v.  Daw- 
son, 16  Ind.,  40 ;  Stone  v.  "Wisconsin,  4  Otto,  181 ;  Aspinwall  t. 
Daviess,  22  How.,  364 ;  Eice  v.  Eadiman,  10  Mich.,  125. 

9.  The  conditions  imposed  by  the  third  section  of  the  horse  and 
dummy  act,  and  upon  which  the  authority  to  occupy  the  streets  of 
the  city  for  horse-railway  purposes  are  contingent,  are  conditions  pre- 
cedent and  mandatory.  They  affect  the  rights  of  third  persons,  and 
of  the  public,  and  must  be  so  construed.  Cow^U  v.  liong,  15  DL, 
202 ;  Supervisors  of  Magara  v.  The  People,  7  Hill,  511 ;  wheeler 
V.  Chicago,  24  111.,  107 ;  Kam  v.  Footh,  70  id.,  590 ;  Mix  v.  The 
People,  72  id.,  244;  Fowler  v.  Perkins,  77  id.,  271 ;  Boss  v.  The 
People,  78  id.,  375. 

10.  The  ordinance  is  void,  for  the  further  reason  that  said  sec- 
tion three  of  the  horse  and  dummy  act  also  provides  that  no  con- 
sent to  the  use  of  the  streets  for  railway  purposes  shall  be  granted 
except  upon  the  condition  that  such  company  shall  pay  all  damages 
to  owners  of  property  abutting  upon  such  streets,  such  compensa- 
tion to  be  ascertained  and  paid  in  the  manner  provided  by  law  for 
the  exercise  of  the  right  oi  eminent  domain.  The  ordinance  does 
not  protect  abutting  owners,  as  required  by  the  statute.  The  People 
V.  Schermerhom,  19  Bush,  559;  Clark  v.  Chance,  5  Mich.,  154; 
Andover  Turnpike  Co.  v.  Gould,  6  Mass.,  44 ;  Lund  v.  New  Bed- 
ford, 121  Mass.,  286.  Abutters  cannot  enjoin  the  laying  down  of 
tracks.  Peoria  &  Rock  Island  K.  K.  Co.  v.  Schertz,  84  DL,  135; 
Stetson  V.  Chicago  &  Evanston  K.  R.  Co.,  75  id.,  74. 

11.  The  city  council  had  no  power  to  authorize  the  constmction 
of  a  street  railway  for  the  term  provided  by  the  ordinance.    The 

Eeriod  designated  was  about  five  years  in  excess  of  the  statutory 
mitation,  and  until  the  city  should  elect  to  purchase  the  property 
of  appellants  used  for  such  railway  purposes.  These  provisions 
being  dependent  upon  each  other,  and  so  mutually  connected  as 
to  be  inseparable  without  changing  the  clear  intent  of  the  parties 
— one  part  being  void  the  whole  must  fall.  Cooley  on  Const 
Limit.,  177-9,  216,  note ;  Sedgwick  on  Stat,  and  Const.  Law,  413 
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and  note ;  Warner  v.  Charleston,  2  Gray,  98 ;  Aufltin  v,  Murray, 
16  Pick.,  126 ;  1  La.  Ann.,  113 ;  Hinze  v.  The  People,  92  DL, 

407. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  court : 
This  was  a  bill  in  chancery,  brought  in  the  Circuit  Court  of  Cook 
County  by  the  City  of  Chicago  against  the  Metropolitan  City  Eail- 
way  Company. 

The  bill  alleges  that  on  the  30th  day  of  April,  1875,  the  common 
council  of  the  city  of  Chicago  passed  an  ordinance  purporting  to 
license  said  company  to  occupy,  for  horse- railroad  purposes,  certain 
streets  in  the  city ;  that  the  ordinance  is  void  for  several  reasons 
stated  in  the  bill,  one  of  them  being  that  the  ordinance  was  passed 
by  the  common  council  without  ten  days'  public  notice  naving 
been  given,  as  required  by  law,  in  some  newspaper  of  Chicago,  or 
in  said  county  of  Cook,  of  the  time  and  place  of  presenting  the 
petition  of  the  company  for  the  consent  of  the  council  to  locate 
and  construct  a  railway  upon  or  alone  the  streets  in  the  ordinance 
mentioned;  that  on  the  13th  day  oi  October,  1878,  the  company 
undertook  to  lay  down  a  portion  of  its  track  on  Lake  Street,  and 
would  have  done  so  if  it  had  not  been  prevented  by  the  police  force 
of  the  city.     A  perpetual  injunction  is  prayed,  enjoining  the  com- 

ry  from  laying  down  tracks  and  operating  cars  on  said  streets 
^  virtue  of  such  alleged  void  ordinance. 

Answer  and  replication  were  filed,  proofs  taken  and  cause  heard, 
and  a  decree  entered  in  favor  of  complainant.  The  company  ap- 
pealed to  the  Appellate  Court  for  the  First  District,  and  that  court 
affirmed  the  decree  of  the  Circuit  Court,  and  the  company  prose- 
cutes a  further  appeal  to  this  court. 

The  jurisdiction  of  a  court  of  chancery  in  this  case  is  denied 
by  appellant. 

As  was  said  by  this  court,  in  The  People  v.  The  City  of  St.  Louis, 
5  Gilm.,  351,  "  it  has  been  repeatedly  held  that  any  erection  or 
obstruction  placed  in  any  part  of  a  public  road  or  street,  which 
deprives  the  public  of  the  use  of  any  part  thereof,  is  a  nuisance." 
This  is,  of  course,  where  no  authority  is  given. 

The  authorities  abimdantly  establish  tnat,  upon  application  of 
the  government,  the  courts  oi  chancery  of  England,  of  this  State, 
and  of  the  United  States,  will  respectively  exercise  their  authority 
to  restrain  the  placing  of  obstructions  in  or  upon  public  highways, 
streets,  bridges,  grounds  and  navigable  waters.  Attorney  General 
V.  London,  8  Beav.,  270 ;  Attorney  General  v.  Kichards,  2  An- 
struther,  603 ;  Attorney  General  v.  Forbes,  2  Myln.  &  Cr.,  123 ; 
Attorney  General  v.  Mayor,  etc.,  1  MoUoy,  103;  City  of  George- 
town -0.  Alexandria  Canal  Co.,  12  Peters,  93;  United  States  v. 
Duluth,  1  Dill.,  469 ;  Trustees  of  Watertown  v.  Cowan,  4  Paige, 
510;  Attorney  General  v.  Cohoes,  6  id.,  133 ;  The  People  v.  The 
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City  of  St.  Louis,  et  al.,  5  Gilm.,  351 ;  City  of  Jacksonville  t?. 
Jacksonville  Eailway  Co.,  67  111.,  540. 

In  Attorney  General  v.  Forbes,  Lord  Cottenham  said,  with  re- 
spect to  this  question  of  jurisdiction  :  "  It  was  broadly  asserted  that 
an  application  to  this  court  to  prevent  a  nuisance  to  a  public  road 
was  never  heard  of.  A  little  research,  however,  would  have  found 
many  such  instances.  Many  cases  might  have  been  produced  in 
which  the  court  has  interfered  to  prevent  nuisances  to  public  rivers 
and  to  public  harbors  ;  and  the  court  of  exchequer,  as  well  as  this 
court,  acting  as  a  court  of  equity,  has  a  well-established  jurisdiction 
upon  a  proceeding  by  way  of  information,  to  prevent  nuisances  to 
public  harbors  and  pubhc  roads,  and,  in  short,  to  prevent  public 
nuisances." 

In  the  City  of  Georgetown  v.  The  Alexandria  Canal  Co.,  12 
Peters,  93,  the  court  say :  "  Besides  the  remedy  at  law,  it  is  now 
settled  that  a  court  of  equity  may  take  lurisdiction  in  cases  of  pub- 
lic nuisance  by  an  information  filed  by  the  Attorney  General.  The 
jurisdiction  nas  been  finally  sustained,  upon  the  principle  thai 
equity  can  give  more  adequate  and  complete  relief  than  can  be 
obtained  at  law." 

In  The  People  v.  The  City  of  St.  Louis  et  al.,  5  Gilm.,  351, 
which  was  a  case  of  an  injunction  to  prevent  an  obstruction  in  the 
Mississippi  Kiver,  this  court  said :  "  The  jurisdiction  of  the  court 
over  the  subject  matter  of  the  suit  was  also  undoubted.  The  court 
of  chancery  may  grant  preventive  as  well  as  remedial  relief,  and 
this  may  be  done  where  the  act  threatened  would  be  punishable 
under  the  criminal  laws  as  a  nuisance." 

The  State  has  a  like  control. over  highways,  streets  and  pubKc 
grounds,  as  is  exercised  by  the  crown  in  England,  and  may  have 
like  remedies  against  persons  unlawfully  obstinicting  the  same.  A 
portion  of  the  political  power  of  the  State  is  committed  to  muni- 
cipalities. The  General  Assembly  of  this  State  has  vested  in  cities, 
villages  and  towns  the  right  to  control  the  use  of  highways,  streets 
and  public  grounds  within  their  respective  limits,  and  they  are 
invested  with  the  authority  of  the  crown  and  of  the  State  in  this 
respect,  to  tile  bills  to  prevent  and  remove  obstructions  from  the 
streets,  highways,  and  public  grounds  under  their  control.  Trus- 
tees of  Watertown  v.  Co  wen,  4  Paige,  510;  City  of  Jacksonville 
V,  Jacksonville  Railway  Co.,  67  111.,  540. 

Appellant  concedes  that  under  certain  circumstances  chancerr 
may  be  appealed  to  for  the  purpose  of  enjoining  a  nuisance,  but 
denies  that  those  circumstances  exist  in  tne  present  case.  It  is 
said  that  a  railway  track  laid  down  in  a  street  is  not  to  be  consid- 
ered as  per  se  a  nuisance ;  that  it  depends  upon  whether  authority 
be  given  or  not ;  that  the  bill  here  is  basea  upon  the  theory  that 
no  valid  leave  has  been  given,  because  of  the  fact  that  the  ordinance 
purporting  to  give  it  is  void  for  want  of  notice  of  an  application 
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to  the  citj  council  for  the  passage  of  the  ordinance  having  been 
published.  But  that  it  is  contended  on  the  other  hand  that  notice 
was  published ;  so  that  the  case  turns  upon  a  question  of  fact, 
namely,  publication  or  no  publication ;  upon  which  appellee  has 
the  right  to  the  decision  of  a  jury.  And  reference  is  made  to  the 
case  of  Dunning  v.  The  City  of  Aurora  et  al.,  40  111.,  481,  as  being 
conclusive  on  this  point  in  lavor  of  appellee,  dwelling  upon  an  ex- 
pression in  the  opinion  there  "  that  if  equity  were  to  assume  juris- 
diction to  settle  the  right  and  to  abate  public  nuisances,  it  would 
effectually  destroy  the  right  of  trial  by  jury  in  this  class  of  cases." 
That  was  a  case  really  between  private  individuals,  the  bill  having 
been  filed  by  Dunning,  and  the  circumstances  might  very  properly 
induce  the  court  not  to  interfere  at  the  suit  of  Dunning  to  compel 
the  removal  by  persons  claiming  to  be  owners  of  a  row  of  buildings 
they  had  long  been  in  possession  of,  on  ground  which  Dunning 
claimed  to  be  a  public  street,  until  the  right  had  been  tried  at  law. 
We  do  not  consider  the  decision  in  that  case  to  be  out  of  harmony 
■with  that  we  make  in  the  present  case,  and  the  same  of  C.  &  v . 
R.  R.  Co.  V.  The  People,  92  111.,  170,  cited  by  appellee's  counsel. 

In  Attorney  General  v.  London,  supra,  the  case  of  an  informa- 
tion for  the  removal  of  an  alleged  obstruction  of  the  river  Thames, 
it  was  objected  by  the  defendant  that  so  much  of  the  bill  as  sought 
the  removal  of  the  obstruction,  if  it  was  not  a  nuisance,  was  a  mere 
ejectment  bill,  etc.,  and  that  there  was  a  remedy  at  law. 

The  court  held  that  the  question  was  not  whether  there  was  any 
jurisdiction  in  such  cases  between  subject  and  subject,  and  that  in 
the  case  of  an  information  affecting  the  rights  and  property  of  the 
crown  tlie  Court  of  Chancery  had  jurisdiction,  notwithstanding 
the  crown  might  have  proceeded  at  law. 

In  Attorney  General  v.  Richards,  supra,  which  was  the  case  of 
an  information  on  the  equity  side  of  the  exchequer,  for  restraining 
further  erections  between  high  and  low  water  mark  in  Portsmouth 
harbor,  and  abating  those  made,  it  was  urged  that  the  remedy  was 
at  law,  but  the  court  held  that  the  crowTi  might  proceed  in  equity, 
notwithstanding  a  question  of  fact  was  raisea  as  to  its  title. 

In  Trustees  of  Watertown  v.  Cowan,  supra,  the  point  was  made 
by  counsel  in  the  case  that  an  injunction  should  not  have  been 
granted  until  the  question  of  right  was  determined  at  law,  but  the 
chancellor  did  notice  this  point  in  his  opinion,  and  affirmed  the 
final  decree  of  the  vice-chancellor,  perpetually  enjoining  the  defend- 
ants from  building  upon  a  public  square  and  street. 

The  circumstance  that  a  question  of  fact  is  raised  upon  the 
ground  of  jurisdiction,  which  it  is  desirable  and  more  fit  to  have 
tried  by  a  jury,  cannot  be  a  test  to  apply  to  determine  that  chan- 
cery shotdd  not  take  jurisdiction.  If  it  were,  such  jurisdiction 
might  be  defeated  in  almost  any  case. 
It  is  the  duty  of  cities  to  keep  their  streets  in  good  repair  and 
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condition,  and  for  failure  in  that  i^espect  they  are  held  responsible 
in  damages  for  any  injury  suffered  Uiereby.  They  shomd  have 
power  to  keep  the  streets  free  and  dear  from  obstmction,  and 
must  be  permitted  the  use  of  the  appropriate  remedies  to  that  end. 
We  do  not  consider  the  objection  to  the  jurisdiction  as  well 
taken. 

It  is  a  proyision  of  the  constitution  of  the  State,  that  ^'  no  kva 
shall  be  passed  by  the  General  Assembly  granting  the  right  to 
construct  and  operate  a  street  railroad  within  any  city,  town,  or 
incorporated  village,  without  requiring  the  consent  oi  the  local 
authorities  having  the  control  of  the  streets  or  highways  proposed 
to  be  occupied  by  such  street  railroad."     Art.  11,  Sec.  4. 

The  "  Act  in  regard  to  Horse  and  Dummy  Railroads,"  approved 
March  19,  1874,  provides  that  the  consent  of  a  city  to  constrnct 
and  operate  a  horse  railroad  in  its  streets  may  be  gi*anted  upon  the 
petition  of  the  company  proposing  to  construct  and  operate  such 
road ;  '*  Provided,  no  such  consent  shall  be  granted,  unless  at  least 
ten  days'  public  notice  of  the  time  and  place  of  presenting  such 
petition  snail  have  been  first  given  by  publication  in  some  news- 
paper published  in  the  city  or  county  where  such  road  is  to  be  con- 
structed," etc. 

It  is  admitted  by  appellee's  counsel  that  such  a  publication  of 
notice  was  necessary.     Was  it  made ? 

There  was  introduced  ii)  evidence  a  certified  copy  of  portions  of 
the  journal  of  the  city  council  purporting  to  contain  all  the  pro- 
ceedings of  the  city  council  in  any  manner  relating  to  appellant  or 
its  application  to  lay  tracks  in  the  streets  mentioned  in  the  ordi- 
nance. 

Those  proceedings  do  not  show,  and  make  no  allusion  to,  the 
publication  of  any  notice  precedent  to  the  introduction  orjpasBage 
of  the  ordinance  authorizing  appellant  to  lay  tracks.  Tnere  is 
nothing  of  the  kind  among  the  papers  pertaining  to  the  matter. 

The  company  introducea  the  testimony  of  two  of  the  aldermen, 
O'Brien  and  Stout,  who  were  on  the  committee  to  which  the  ordi- 
nance was  referred,  and  of  one  of  the  directors  of  the  company,  Mr. 
Mahoney. 

O'Brien  says :  "  I  will  not  swear  positively  there  was  such  a  cer- 
tificate of  publication  of  notice  before  the  committee  on  railroads, 
but  to  the  best  of  my  opinion  there  was." 

Stout  says  he  recollects  the  introduction  of  the  ordinance  and 
publication  in  a  newspaper  of  an  intention  to  apply  to  the  common 
council  for  the  passage  of  such  ordinance ;  that  it  was  his  impres- 
sion the  advertisement  was  attached  to  the  ordinance. 

Mahoney  testifies  that  he  saw  the  advertisement  of  the  notice; 
that  the  orainance,  after  it  was  drawn  up  ready  to  be  presented  to 
the  city  council,  wajs  delayed  some  time  in  order  to  have  the  notifi- 
cation given. 
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This  is  sabBtantisJlj  all  the  tcetimon j  going  to  show  notice  was 
published. 

It  was  shown,  on  the  part  of  the  city,  that  there  were  some  125 
newspapers  published  in  the  city  of  Chicago  and  connty  of  Cook 
in  Maroh,  1875,  and  that  after  a  thorough  examination  of  the  files 
of  nearly  all  of  them,  it  could  not  be  found  that  the  notice  was 
published. 

Those  not  examined  were  a  very  few  obscure  sheets,  in  which 
there  is  no  probability  such  a  notice  would  be  published. 

It  is  shown  further,  that  on  the  7th  day  of  May,  1875,  four  days 
after  the  ordinance  was  approved,  it  being  approved  May  3,  1875, 
some  attorney  applied  for  the  company  to  Mr.  Moody,  the  deputy 
city  clerk,  for  a  certified  copy  of  the  ordinance,  and  caused  Mr. 
Moody  to  insert  in  the  certincate  of  the  copy  the  statement  that, 
"Dne  notice  has  been  given,  by  publication,  of  the  presentation  of 
the  petition  for  said  ordinance.^'  Mr.  Moody  testines  that  at  the 
time  he  wrote  that  out  he  did  not  know  that  it  was  tnie  or  not ; 
that  he  had  no  evidence  that  such  notice  had  been  published ;  that 
he  searched  the  papers  for  the  purpose  of  ascertaining,  and  refused 
to  sign  the  certificate,  remarking  to  the  attorney  that  he  himself 
would  have  to  get  Mr.  Forrest,  the  city  clerk,  to  sign  it.  The 
deputy  had  authority  to  sign  Mr.  Forrest's  name  to  such  papers, 
and  it  was  his  custom  to  do  so  in  a  majority  of  cases. 

Mr.  Forrest  testifies  to  his* signature  to  the  certificate ;  that  he 

did  not  know  at  the  time  notice  nad  been  published ;  that  he  did 

not  know  the  contents  of  the  certificate  when  he  signed  it,  and 

that  it  was  his  custom  to  sign  papers  coming  from  Mr.  Moody 

without  examination,  the  latter  being  in  charge  of  the  oflice.     Had 

there  been  at  that  time  a  notice  in  existence,  we  cannot  but  think 

an  attorney  acting  for  the  company  would  not  have  rested  upon  a 

certificate  with  the  signature  tnereto  obtained  in  such  a  way ;  but 

with  attention  called  to  the  absence  of  a  notice  from  the  files,  and 

aware,  as  he  seems  to  have  been,  of  its  importance,  would  have 

obtained  a  copy  of  the  notice,  when  it  might  at  that  time  have 

been  so  easily  done,  and  would  have  preserved  the  sure  evidence 

of  the  same,  so  as  to  be  beyond  furtner  question.     There  could 

then  easily  have  been  obtained  and  filed  the  publisher's  certificate 

of  the  publication,  which  the  statute  makes  evidence. 

We  have  no  doubt  that  had  such  a  notice  ever  been  published, 
the  same  would  now  be  shown  from  the  files  of  the  newspapers 
then  published  in  Chicago  and  the  county  of  Cook,  and  would 
appear  by  those  which  have  been  examined,  the  time  running  back 
60  short  a  distance,  and  no  reason  appearing  why  the  notice  may 
not  thus  be  found. 
We  are  satisfied,  from  the  evidence,  that  such  a  notice  was  never 

Snblished.      The  ordinance  must  then  be  held  invalid  and  the 
ecree  correct. 
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It  appears  that  on  April  16,  1875,  the  committee  on  railroads 
made  a  report  to  the  city  council  with  reference  to  the  ordinance, 
and  both  report  and  ordinance  were  ordered  to  be  laid  over  and 
published;  that  both  that  report  and  ordinance  were  published 
m  full  in  a  daily  newspaper  published  in  Chicago  on  April  19. 
1875,  and  the  ordinance  was  not  passed  until  April  30, 1875,  more 
than  ten  days  afterward.  And  it  is  suggested  that  this  publication 
may  be  considered  as  a  substantial  compliance  with  the  requirement 
of  the  statute  that  ten  days'  notice  should  be  given  of  the  time  and 
place  of  presenting  the  petition  to  the  city  coimcil. 

The  statute  intended  to  give  every  person  interested  opportunitr 
for  a  fair  and  impartial  hearing ;  that  he  might  appear  and  l^ 
heard  at  the  outset,  with  reference  to  the  committee  to  which  the 
petition  may  be  referred,  and  before  such  committee.  The  matter 
here  had  already  been  heard.  The  committee  had  fully  confiidered 
the  ordinance,  had  passed  upon  it,  and  recommended  its  passage. 
The  pubUcation  of  this  report  recommending  the  passage  of  the 
ordinance  and  of  the  ordinance  accompanying  it,  although  made 
ten  days  before  the  passage  of  the  ordinance,  we  cannot  accept  as 
a  compliance  with  the  statute. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Boston  &  Peovjdkncb  Bailboad  Coeporation  et  aL 

V. 

New  Yobk  &  New  England  Eailroad  Company  et  ak* 
(Advance  cage,  Shade  Island,   Marck  12,  1881.) 

The  H.,  P.  &F.  R.  R.  Co.,  a  Rhode  Island  corporation,  executed,  in  186a, 
an  agreement  and  lease  to  the  B.,  H.  &  E.  R.  R.  Co.,  a  Connecticut  cor- 
poration, whereby  all  the  property  and  business  of  the  former  was  trans- 
ferred, in  perpetuum,  to  the  latter,  the  stockholders  of  the  former  to  be 
remunerated  by  receiving  stock  in  the  latter,  or  by  receiving  a  fixw 
price  per  share  in  money.  This  transfer  was  ratified  by  the  legislature 
of  Rhode  Island  in  1865.  In  1866  the  B.,  H.  &  E.  R.  R  Co.  mortgaged 
its  road.  It  subsequently  became  bankrupt  and  was  dissolved  by  a 
decree  in  Connecticut  in  1873.  The  mortgagees  foreclosed  by  equity 
proceedings  in  Rhode  Island  in  1876,  and  formed  the  N.  Y.  &  N.  E- 
R.  R.  Co.,  into  whose  possession  the  road  passed  by  deeds  from  the 
mortgage  trustees  and  from  the  assignees  of  the  B.,  H.  &  E.  R  R.  Co. 

In  December,  1875,  certain  stockholders  of  the  H.,  P.  &  P.  R  R  Co.  filed 
in  Rliode  Island  a  bill  in  equity  to  set  aside  the  agreement  and  le&«e  to 
the  B.,  H.  &  E.  R  R  Co.,  and  to  redeem  the  H.,  P.  &F.  R  R  Co.  from 
the  mortgages  executed  by  the  B.,  H.  &  E.  R  R  Co.,  alleging  that  tbe 
agreement  and  lease  were  ultra  vires,  that  they  were  obtained  oy  tn^^ 

*  See  12  R.  L,  230. 
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and  that  they  were  subject  to  certam  conditions  precedent,  which  had 
not  been  fulfilled. 

BM^  that  the  agreement  and  lease  were  ultra  vires  and  violated  the  rights 
of  the  dissenting  minority  of  the  stockholders  of  the  H.,  P.  &  F.  R.  R. 
Co. 

Eeid^  further,  on  the  evidence  produced  that  the  fraudulent  representationa 
charged  against  the  B. ,  H.  &  E.  R.  R.  Co.  in  the  matter  of  the  agree- 
ment and  lease  were  not  satisfactorily  proven. 

Bddj  further,  that  certain  provisions  in  the  agreement  relative  to  the  cost  of 
purchasing  and  completing  another  road,  to  the  stock  subscriptions  of 
the  B.,  H.  &  E.  R.  R.  Co.,  and  to  the  issue  and  transfer  of  stock  to 
trustees,  could  not  be  considered  conditions  precedent  to  the  transfer. 

Hdd,  further,  that  the  complainants,  by  their  delay  in  beginning  legal  pro- 
ceedings, and  by  allowing  the  intervention  of  other  equities,  were  pre- 
cluded from  relief. 

Edd,  further,  that  the  N.  Y.  &  N.  E.  R.  R.  Co.  derived  its  title  from  the 
mortgage,  not  from  the  deed  given  by  the  mortgage  trustees,  and  was 
not  affected  by  a  clause  in  the  decree  of  foreclosure  reserving  the  '*  rights 
of  any  person  or  corporation  claiming  to  hold  stock,  whether  common 
or  preferred,  in  the  H.,  P.  &  F.  R.  R.  Co.,  or  of  any  person  or  corpora- 
tion not  a  party  to  this  suit." 

E^y  further,  that  the  bill  must  be'  dismissed. 

Potter,  J.,  dissenting. 

Bill  of  equity  to  set  aside  certain  conveyances  and  to  redeem. 

John  F.  Tobey  aod  A.  &  A.  D.  Payne  for  complainants. 

Charles  Hart  for  tmstees  of  Hartford,  Providence  &  Fishkill 
Railroad  Co. 

Nicholas  Van  Slyck,  City  Solicitor,  for  City  of  Providence. 

Simeon  E.  Baldwin,  Edwin  Metcalf ,  Benjamin  F.  Thurston  and 
William  P.  Sheffield,  for  the  other  respondents.     Cited :  Durf ee  v. 
Old  Colony  &  Fall  Eiver  K.  R.  Co.,  5  Allen,  230, 242,  246 ;  Matter 
of  Prospect  Park  &  Coney  Island  R  R.  Co.,  67  N.  T.,  371,  377 ; 
Clark  V.  Janesville,  10   W  is.,  169,  189 ;  Bishop  v.  Brainerd,  2a 
Conn.,  289,  298 ;  Mead  v.  N.  T.,  Housatonic  &  Northern  E.  R. 
Co.,  45  Conn.,  199,  218;   Boston  &   Providence  R.   R.  Co.  v. 
Midland  R.  R  Co.,  1  Gray,  340,  358 ;  Smith  v.  Sheeley,  12  Wall, 
358,  361 ;    Swartwont  v.  Michigan  Air  Line  R.  R.  Co.,  24  Mich., 
389 ;  Mann  v,  Cooke,  20  Conn.,  178,  186,  188 ;  Mead  v.  N.  Y., 
Housatonic  &  Northern  R  R  Co.,  45  Conn.,  199,  218 ;  State  v. 
Hudson  Tunnel  Co.,  38  N.  J.,  548  ;  See  Woonsocket  Union  R.  R. 
Co.  V.  Sherman,  8  R.  I.,  564,  578 ;  Rawson  v.  School  District,  7 
Allen,   125 ;  Ayer  v  Emery,  14  Allen,  67 ;  2  Parsons  on  Con- 
tracts, 527 ;  Pordage  v.  Cule,  1  Wms.  Saund.,  320  b,  note ;  Pull- 
man V,  Upton,  96  U.  S.,  328 ;  Treadwell  v.  Salisbury  Manufactur- 
ing Co.,  7  Gray,  393,  397,  404-406 ;  Fletcher  v.  Peck,  6  Cranch, 
7 ;  Dodd  v.  Cook,  11  Gray,  495 ;  See  Amot  v.  Erie  R.  R  Co., 
67  N.   Y.,  315;  Commissioners  of  Marion  County  v.  Clark,  94 
U.  S.,  278 ;  National  Exchange  Bank  v.  Hartford,  Providence  & 
Fishkill  R  R  Co.,  8  R  I.,  375 ;  TiUinghast  v.  Champlin,  4  R  I., 
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173,  209 ;  Sullivan  v.  Portland  &  Kennebec  R  B.  CJo.,  94  TT.  8., 
806,  810;  Fletcher  v.  Peck,  6  Cranch,  86,  133;  1  Story's  Equity 
Jurispr.,  §§  409,  410,  434,  436 ;  Badger  v.  2  WulL,  87,  93 ;  mifih 
V.  Whitmore,  21  Wall.,  178,  184 ;  Sullivan  v.  Portland  &  Kenne- 
bee  R.  R.  Co.,  94  U.  S.,  806 ;  Godden  v.  Kemmill,  99  U.  S.,  201 ; 
Briggs  V.  Smith,  5  R.  I.,  213,  216 ;  Murphy  v.  Paynter,  1  Dillon, 
333 ;  Peabody  v,  Flint,  6  Allen,  52,  67 ;  Bates  v.  Boston  &  N.  Y. 
Central  R.  R.  Co.,  10  Allen,  251,  257 ;  Royal  Bank  of  liver^l 
V.  Grand  Junction  R.  R.,  125  Mass.,  490,  494 ;  Grymes  v.  ban- 
ders, 93  U.  S.,  58 ;  1  Story  Equity  Jurisp.,  §  707 ;  Evanrf  Appeal, 
81  Pa.  State,  278,  302. 

Stiness,  J. — The  two  principal  questions  in  this  case  are :  fiist, 
Wliether  the  sale  of  the  Hartford,  Providence  &  Fishkill  Kail- 
road  to  the  Boston,  Hartford  &  Erie  Railroad  Company  vas 
illegal;  and  secondly,  if  so,  whether  the  complainants  are  still 
entitled  to  enforce  tneir  rights  against  the  defendants,  whose  title 
is  founded  upon  that  sale. 

The  complainants  claim  that  the  sale  was  void  because  it  was 
beyond  the  power  of  the  corporation  to  make  it,  and  also  by  reason 
of  false  and  fraudulent  representations,  and  of  certain  conditions 
precedent  to  the  transfer  of  the  title  which  were  not  perfonned. 

Was  the  sale  ultra  vires  ? 

That  a  corporation,  as  a  creature  of  the  legislature,  can  possess 
and  exercise  "  no  other  powers  than  those  specially  conferred  by  the 
act  creating  it,  or  such  as  are  incidental  or  necessary  to  carry  into 
eflfect  the  purposes  for  which  it  was  created  "  (CaldweU  v.  City  of 
Alton,  33  111.,  416,  418);  that  it  cannot  of  its  own  motion  absolve 
itself  from  its  obligations  by  transferring  its  franchise  to  another 
(Thomas  v.  Railroad  Company,  11  Otto,  y1)  ;  and  that  it  cannot  by 
a  vote  of  a  majority  of  the  stockholders  arbitrarily  deprive  a 
minority  of  their  interest  in  its  property  and  practical  existence 
(Kean  v.  Johnson,  9  N.  J.  Eq.,  413),  are  propositions  too  plain  to 
be  disputed. 

It  is  apparent  from  the  record  in  .this  case  that  the  Hartford, 
Providence  &  Fishldll  Railroad  Company  had  no  authority,  at 
the  time  when  the  contract  was  made,  to  sell  or  to  lease  to  the 
Boston,  Hartford  &  Erie  Railroad  Company;  that  the  a^rree- 
ment  of  sale,  by  transferring  all  the  property  and  business  of  the 
corporation,  was  a  practical  abandonment  of  the  charter  and  dis- 
solution of  the  company ;  and  that  this  was  done  by  a  vote  which, 
if  valid,  compelled  all  stockholders  to  accept  stock  in  another  com- 
pany in  lieu  of  that  in  the  Hartford,  JProvidence  &  Fishkill 
Kailroad  Company,  or  a  fixed  and  arbitrary  sum  for  such  stock, 
which  after  the  sale  of  the  road  could  have  no  value  except  under 
this  agreement. 

Certainly  up  to  this  point  the  transaction  was  ultra  vires,  both 
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from  the  lack  of  le^Iative  authority,  and  from  the  unwarrantable 
manner  of  undertaSing  to  dispose  of  the  rights  and  property  of 
non-consenting  stockholders. 

But  the  transfer  and  sale  by  the  corporation  were  ratified  and 
confirmed  by  the  General  Assembly  of  this  State,  March  2,  1865, 
and  we  have  therefore  to  consider  the  effect  of  this  action. 

The  Boston,  Hartford  &  Erie  Kailroad  Company  was  char- 
tered by  the  State  of  Connecticut,  and  was  not  a  Rhode  Island 
corporation,  except  so  far  as  it  became,  by  virtue  of  the  sale  and 
the  action  of  the  legislature,  the  successor  of  the  Hartford,  Provi- 
dence &  Fishkill  Kailroad  Company. 

Tet  as  a  foreign  corporation  it  might  be  empowered  to  own  and 
operate  a  railroad  within  this  State,  the  policy  of  such  authority 
being  wholly  within  the  discretion  of  tne  legislature.  State  v. 
Boston,  Concord  &  Montreal  R.  R.  Co.,  25  Vt.,  433  ;  In  the  Mat- 
ter of  Townsend,  39  N.  T.,  171 ;  Stewart  v.  Lehigh  Valley  R.  R. 
Co.,  38  N.  J,.  Law,  605 ;  Thompson  v.  Waters,  25  Mich.,  214 ; 
Hall  et  al.  v.  The  Sullivan  Railway,  21  Law  Reporter,  158 ;  2 
Eedfield  Amer.  Railway  Cases,  p.  621. 

But  the  Boston,  flartford  &  Erie  Railroad  Company  can 
hardly  be  re^rded  as  a  foreign  corporation.  True  it  was  not  a 
Rhode  Island  corporation  in  the  sense  that  it  was  chartered  here ; 
bnt  it  was  subject  to  Rhode  Island  laws  and  control  as  fully  as  a 
domestic  railroad  company.  Its  petition  for  confirmation  of  the 
eale  was  that  it  might  "  hold  and  enjoy  said  property  and  franchises 
bj  them  purchased,  subject  .to  the  charter  of  said  Hartford, 
Providence  &  Fishkill  Railroad  Company  and  the  general  law 
of  this  State  ;"  and  the  act  of  the  General  Assembly  provided  that 
it  might  have  and  enjoy  "  all  the  riehts,  privileges,  and  powers 
heretofore  granted  to  the  Hartford,  Providence  &  Fishkill  Rail- 
road Company,  and  be  subject  to  aU  the  duties  and  liabilities 
imposed  upon  the  same  by  its  charter  and  the  general  laws  of  the 
State." 

After  this  legislative  action,  therefore,  the  Boston,  Hartford 
&  Erie  Railroad  Company  was  successor  to  the  franchise  of  tlie 
Hartford,  Providence  &  Fishkill  Railroad  Company,  with  no 
new  nor  greater  powers,  and  subject  to  the  sam6  obligations  and 
control  It  was  thenceforth  a  corporation  in  this  State,  though 
Dot  of  this  State.  Chicago  &  W.  I.  R.  R.  Co.  v.  Lake  Shore  & 
M.  S.  R.  R.  Co.,  11  Reporter,  323,  issue  of  March  9, 1881. 

Hence,  whether  it  was  a  foreign  or  quasi  domestic  corporation 
the  grant  of  corporate  rights  and  privileges  to  it  was  within  the 
power  of  the  legislature,  and  to  that  extent,  at  least,  the  confirma- 
tion of  the  sale  was  valid  and  effectual 

Sut  the  sale  was  of  the  whole  business  and  property  of  the 
Hartford,  Providence  &  Fishkill  Railroad  Company.  After  it, 
nothing  remained  to  them  but  the  mere  franchise  to  exist  as  a 
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corporation.  It  was  not  an  extension  of  business  or  engaging  in 
a  new  enterprise  by  the  company  ;  everything  of  value  and  utility 
was  sold ;  and  that  not  for  a  sum  to  be  divided  proportionately 
among  all  the  stockholdere,  but  under  an  arrangement  by  whicli 
the  minority  were  told  that  they  could  either  take  stock  in  the 
Boston,  Hartford  &  Erie  Company,  or  monev,  on  a  fixed  basis, 
not  agreed  to  by  them,  or  they  would  get  nothing. 

Such  an  arbitrary  deprivation  of  property  it  cannot  be  within 
the  power  of  a  majority  m  a  corporation  to  direct  or  of  a  l^&la- 
ture  to  ratify.  If  this  could  be  upheld  no  investment  in  a  corpc»ra- 
tion  would  be  secure,  for  any  minority  could  be  deprived  of  their 
property  by  a  vote  of  a  majority  confirmed  by  legislative  act,  with- 
out the  requirement  of  public  necessity  and  without  provision  for 
"just  compensation."  Lauman  v.  The  Lebanon  Valley  K.  R  Co., 
30  Pa.  St.,  42. 

We  do  not  say  that  there  may  not  be  cases  where  a  majority 
of  stockholders  may  lawfully  vote  to  sell  all  the  company's  prop- 
erty and  surrender  their  charter ;  e.g.,  "  where  the  purpose  of  the 
incorporation  could  not  be  accomplished;  the  business  contem- 
plated could  not  be  carried  on;  where  the  capital  had  been 
exhausted  in  endci^vors  to  go  on,  leaving  no  means  to  go  further," 
etc.     Wilson  v.  Proprietors  of  Central  Bridge,  9  R.  I.,  590,  59S. 

But  such  is  not  this  case.  Though  we  may  well  assume  that 
the  Hartford,  Providence  &  Fishkill  Company  was  embarrassed 
from  the  fact  that  the  road  was  in  the  hands  of  trustees  for 
default  in  the  payment  of  interest  due  on  its  mortgages,  and  from 
testimony  that  its  stock  was  selling  for  a  nominal  sum,  yet  the 
sale  does  not  purport  to  be  made  by  reason  of  the  financial  exliaus- 
tion  of  the  company,  but  for  the  purpose  of  promoting  the  exten- 
sion of  the  road,  not  in  this  State,  but  "  so  as  to  connect  it  with  the 
Erie  Railroad  at  Fishkill  on  the  west." 

It  is  urged,  however,  that  though  the  arrangement  partook  oi 
this  arbitrary  character,  the  complainants  were  not  injured  by  the 
transaction  because  they  were  to  be  paid  ten  times  what  their  stock 
was  worth  at  the  time  of  the  sale.  Perhaps  they  were,  but  if  so,  it 
was  an  act  of  such  pure  and  unusual  generosity  tliat  it  is  nut 
at  all  strange  tKat  we  cannot  quite  satisfy  ourselves  upon  tliat 
point.  Calvin  Day,  the  president  of  the  Hartford,  Providence 
&  Fishkill  Railroad  Company,  testifies  :  "  The  argument  of  the 
gentlemen  representing  the  "boston,  Hartford  &  Erie  Raiboad 
Company  was,  that  having  obtained  the  road  fi'om  Waterbuir  to 
Boston  and  Providence  at  so  low  a  price,  in  comparison  with  its 
cost  or  value,  the  consolidated  property  would  be  siiflScient  to 
enable  the  company  to  float  bonds  at  a  reasonable  price,''  sufficient 
to  complete  the  road  to  Fishkill ;  "  and  in  pursuance  of  that  ihej 
subsequently  issued  $20,000,000  of  bonds." 
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True,  the  importance  of  this  testimony  as  showing  the  real  value 
of  the  property  is  somewhat  impaired  by  the  subsequent  remark 
of  the  witness  in  regard  to  those  bonds,  that  "  there  was  a  g;reat 
crop  of  fools  at  that  time,"  but  it  nevertheless  leads  us  to  believe 
that  there  was  an  apparent  value  in  excess  of  the  stock  and  money 
to  be  odven  for  it  which  the  owners  were  at  least  entitled  to  ascer- 
tain  and  be  paid  for. 

Upon  the  facts  before  us,  therefore,  we  cannot  doubt  that  thi& 
sale  would  have  been  set  aside,  or  in  some  way  reformed,  upon  a 
Beasonable  and  proper  showing  by  the  non-consenting  stockholders. 
They  were  then  in  part  the  owners  of  the  road.     The  fact  that  it 
was  in  the  hands  of  trustees  could  not  have  affected  their  right  to 
be  heard  before  the  court  as  to  its  permanent  alienation  :  they  had 
a  clear  interest  in  the  affairs  of  tlie  company,  in  its  property  and 
existence ;  and  though  they  could  not  nave  brought  this  bill  to 
redeem  the  mortgages  not  then  due,  they  could  have  objected  to 
and  settled  the  validity  of  the  sale  which  disposed  of  all  the  corpo- 
rate property  and  business,  and  thereby  have  determined  the  real 
question  in  this  case  before  the  rights  of  other  parties  had  inter- 
vened.   We  think  they  should  have  done  so.     The  question  in  this 
ease  is  not  whether  the  complainants  have  been  negligent  in  seek- 
ing to  redeem  the  mortgages,  but  in  objecting  to  the  sale,  on  the 
rescission  of  which  their  right  to  redeem  depends.     It  is  admitted 
that  they  knew  of  the  sale  and    the  terms  on  which  it  was  made. 
Xearly   three    years     afterward    the   Boston,   Hartford   &    Erie 
Railroad  Company  proposed  to  raise  money  by  the  Berdell  mort- 
gage, so  called.     Those  who  desii*ed  to  take  the  bonds  found  that 
company  claiming  the   ownership  of  the  Hartford,  Providence  & 
Fishkill  Railroad,  under  the  deed  given  pursuant  to  the  contract  of 
August  23,  1863,  which  was  recorded  m  the  land  records  of  the 
city  of  Providence  in  December,  1863  ;  that  no  one  had  made  any 
question  of  the  legality  and  validity  of  that  sale;  that  it  was 
acquiesced  in,  at  least  by  their  silence,  by  the  stockholders  of  the 
Hartford,    Providence    &   FishkiU    Railroad    Company;   that  it 
was  ratified  and  confirmed  by  the  General  Assembly  of  this  State 
after  ample  notice  and  opportunity  to  obiect  to  it ;  that  the  mort- 
gage itself  was  also  allowed  and  confirmed  by  the  legislature,  so  far 
as  appears,  without   opposition;   that  the  Hartford,  Providence 
&  FishkiU  Railroad  Company  had  ceased  to  hold  corporate  meet- 
ings, and  had  virtually  passed  out  of  existence — and,  with  these 
facts  before  them,  they  took  the  bonds  under  that  mortgage. 

Riglit  here  is  the  decisive  point  in  this  case,  for  upon  that  mort- 
gage the  defendants'  title  rests.     We  think  tiiat  under  these  cir- 
cumstances the  complainants  are  equitably  estopped  from  claiming 
that  the  sale  should  oe  set  aside. 
It  is  a  well-settled  rule  of  law  that  where  an  unauthorized  sale  of 
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property  is  expressly  or  impliedly  sanctioned  by  the  owner,  be 
IS  precmded  from  subsequently  setting  up  his  title  against  the 
purchaser.    Acquiescence  is  an  implied  sanction  of  the  sale. 

In  Wendell  v.  Van  Kensselaer,  1  Johns.  Ch.,  344,  353,  Chan- 
cellor Kent  says :  ''  There  is  no  principle  better  established  in  thb 
court,  nor  one  founded  on  more  solid  considerations  of  equi^  and 
public  utility,  than  that  which  declares,  that  if  one  man,  knowuiglv, 
though  he  does  it  passiyely,  by  looking  on,  suffers  another  to  pur- 
chase and  expend  money  on  land,  under  an  erroneous  opinion  of 
title,  without  making  known  his  claim,  he  shall  not  afterward  be 
permitted  to  exercise  his  legal  right  against  such  person.  It  would 
be  an  act  of  fraud  and  injustice,  and  his  conscience  is  bound  by 
this  equitable  estoppel.  Qui  tacet,  cousentire  yidetur.  Qui  pote&t 
et  debet  yetare,  jubet."  And  see  the  cases  there  cited.  ''  Though 
the  right  of  the  party  who  thus  misleads  third  persons  by  his 
silence  be  merely  a  reversionary  interest,  subject  to  a  life  estate  in 
the  person  whom  he  suffers  to  act  with  the  property  as  owner,  yet 
as  appears  from  seyeral  of  the  cases,  the  application  of  the  princi- 
ple IS  the  same.'' 

The  complainants,  with  full  knowledge  of  the  facts,  standing 
by,  and  without  objection  sJlowing  the  bonds  of  the  Berdeil 
mortgage  to  be  taken,  and  large  sums  to  be  inyested  upon  the  faith 
of  its  yalidity,  would  clearly,  by  reason  and  justice,  be  estopped 
from  denying  its  yalidity  afterwards.  For  a  much  stronger  rea- 
son, after  a  lapse  of  twelye  years,  when  large  additional  amounts 
have  been  invested  and  expended  in  the  enterprise ;  when  those 
bonds  have  passed  from  one  to  another  with  the  increased  confi- 
dence and  security  which  those  years  of  silence  on  the  part  of 
the  complainants  nave  warranted ;  when  the  property  has  passe*! 
under  the  mortgage  to  a  new  corporation,  includmg,  doubtless,  at 
the  filing  of  this  bill,  still  other  new  and  different  stockholders,  it 
would  be  manifestly  unjust  to  set  aside  all  these  proceeding  in 
behalf  of  the  complainants,  who  might  have  enforced  their  rights 
before  any  of  the  bonds  were  put  upon  the  market.  These 
remarks  apply  equally  to  the  holders  of  "common"  and  "pre- 
ferred "  stock. 

In  Peabody  v.  Flint,  6  Allen,  52,  it  was  held  that  a  delay  of 
three  years  and  a  half  by  a  minority  of  the  stockholders  in  a  rail 
road  company  to  complain  of  a  mortgage  which  they  claimed  had 
been  fraudulently  issued  forfeited  the  right  to  equitable  relief. 
Chapman,  J.,  remarked,  p.  57,  that  "  in  the  mean  time  the  stock  in 
the  corporation  must  have  been  frequently  changing  hands,  and 
there  are  no  means  of  adjusting  the  equities  growing  out  of  &nch 
changes ;"  and,  p.  58,  that  "a  decree  such  as  tJiey  now  seek  may 
injuriously  affect  many  persons  who  have  become  stockholden  or 
bondholders  during  the  period  of  this  delay." 
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See  also  Royal  Bank  of  Liverpool  v.  Grand  Junction  E.  R., 
125  Mass.,  490. 

Strongly  in  point  is  the  case  In  re  Pinto  Silver  Mining  Co.,  L.  R., 
8  Ch.  Div.,  273. 

The  petitioner  was  a  creditor  of  the  Pinto  Company  nnder  a 
mortgage  riven  to  trustees.  The  company  voted  to  wind  up  by 
voluntary  liquidation,  and  to  sell  all  its  property  subject  to  the 
existing  mortgage  debt.  The  liquidators  made  a  contract  to  sell, 
followed  by  an  ordinary  conveyance,  fi'ee  from  incumbrances,  to 
another  company,  composed  almost  entirely  of  stockholders  of  the 
Pinto  Company,  with  an  arrangement  that  creditors  of  the  old 
company  shoula  take  the  bonds  of  the  new  company  in  lieu  of  the 
mortgage  security.  At  a  meeting  of  the  mortgagees  a  large 
majority  approved  of  the  contract,  and  took  the  bonds  of  the  new 
company  accordingly ;  but  though  the  petitioner  knew  of  these 
proceedings,  he  took  no  part  in  them  and  never  released  his  debt, 
nor  did  the  trustees  under  the  mortgage  make  any  transfer  to  the 
new  company.  After  three  years  the  petitioner  claimed  that  there 
had  been  no  legal  dissolution  of  the  company,  because  there  had 
been  ho  legal  sSe  of  the  property,  and  that  he  did  not  know  that 
the  liquidators  had  departea  in  the  conveyance  from  the  terms 
of  the  vote  until  just  before  he  filed  his  petition.  Hall,  V.C, 
decided  that  as  to  the  petitioner  and  other  unsatisfied  creditors  the 
company  was  not  legally  dissolved ;  but,  on  appeal,  this  decision 
was  reversed  upon  the  ground  that  the  petitioner  was  estopped 
from  disputing  the  validity  of  the  dissolution  by  reason  of  his 
aeqniescence  for  three  yeara. 

James,  L.  J.,  says,  p.  284  :  "  I  am  of  opinion  that  the  petitioner  is 

estopped  from  disputing    the  validity  of  the  dissolution 

When  a  person,  having  Knowledge  of  what  is  being  done,  assents 
by  his  trustees  to  the  transfer  of  the  property  of  the  company  to 
another  company,  being  aware  that  the  former  company  was  in 
course  of  winding  up,  and  takes  no  step  during  the  whole  of  that 
winding  up,  it  is  utterly  out  of  the  question  tnat  he  should  be  at 
liberty  to  come  after  the  lapse  of  years  and  upset  all  that  has  been 
done." 

To  the  same  effect  Cotton,  L.  J.,  says,  p.  285 :  "  Moreover,  the 
petitioner  has  substantially  been  aware  of  all  that  has  been  done ;  he 
knew  that  the  property  was  to  be  transferred  to  the  other  company, 
and  that  a  final  meeting  was  called  to  consider  the  liquidators' 
account.  After  having  Sius  lain  by,  he  cannot  now  come  to  have 
the  proceedings  ripped  up." 

But  the  complainants  claim  that  the  sale  was  void  by  reason  of 
fraud  and  misrepresentation  on  the  part  of  the  Boston,  Hartford 
&  Erie  R.  R.  Co.,  and  that  their  suit  was  brought  as  soon  as  they 
discovered  the  fraud.     While  few,  if  any,  of  the  transactions  of 
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that  company  -which  have  been  brought  to  our  attention  are 
remarkable  for  simplicity  and  ^lain  dealing,  we  do  not  find  such 
convincing  proof  of  fraud  in  this  case  as  to  warrant  onr  proceeding 
upon  that  gronnd. 

There  are  three  fraudulent  representations  claimed  by  the  com- 
plainants : 

1.  That  the  indebtedness  of  the  Southern  Midland  R  R.  Co., 
including  the  cost  of  completing  the  road,  should  not  exceed 
$1,000,000 ;  but  at  the  hearing  tliis  was  expressly  waived  as 
a  representation,  though  not  as  a  condition.  We  do  not  thiuk, 
however,  that  it  was  a  condition,  but  rather  an  estimate,  or,  as  it  is 
termed  in  the  contract,  an  "  understanding  and  agreement." 

2.  That  the  stock  subscription  of  $5,000,000  was  subsequently 
cancelled. 

This  was  indeed  a  peculiar  transaction,  not  altogether  above  the 
suspicion  of  intentional  misleading ;  yet  we  cannot  say  that  it  was 
a  fraud.  The  contract  provided  tor  the  purchase  of  the  Southern 
Midland  R.  K.,  and  the  franchise  of  the  Thompson  and  Wil- 
limantic  R  R.  Co.,  for  50,000  shares  of  stock,  or  $5,000,000.  The 
owners  of  these  roads  were  subscribers  to  the  Boston,  Hartford  A; 
Erie  R.  R.  Co. ;  hence,  by  turning  over  the  road,  they  virtually 
paid  for  the  60,000  shares,  and  were  entitled  to  have  their  sul> 
Bcriptions  cancelled.  It  oould  have  made  no  difference  if  tbey  had 
paid  that  amount  in  cash  for  their  stock,  and  then  received  it  back 
from  the  company  for  the  railroads  at  the  agreed  price.  True,  the 
complainants  may  have  supposed  that  the  subscription  was  to  be 
paid  in  cash  as  capital  for  tne  company,  in  addition  to  the  purchase 
of  the  railroads  lor  stock ;  but  there  is  no  such  provision  in  the 
agreement,  and  we  cannot  therefore  find  that  there  was  such  a 
representation  or  condition. 

3.  That  thirty-five  eighty-fifths  of  the  additional  stock  issued 
was  not  put  into  the  hands  of  trustees  pursuant  to  the  agreement. 

Clearlv  this  cannot  be  held  to  be  a  condition. 

If  under  the  agreement  the  trustees  were  entitled  to  receive 
additional  shares  of  stock  they  could  have  compelled  its  issue : 
indeed  there  seems  to  have  been  little  reluctance  on  the  parr  of 
the  officers  of  the  Boston,  Hartford  &  Erie  R.  R.  Co.  to  issue 
stock,  and  it  does  not  appear  that  it  was  ever  demanded  by  the 
trustees.  Even  if  it  were  fraudulently  withheld,  this  could  not 
operate  to  invalidate  a  title  which  had  previously  passed  under  a 
conveyance. 

The  complainants  urge  that  the  New  York  &  New  England 
R.  R.  Co.  cannot  be  regarded  as  an  innocent  purchaser,  because  it 
took  the  property  with  notice  of  their  claims.  It  is  true  that  the 
decree  approving  the  deed  from  the  trustees  under  the  Berdei 
mortgage  contains  a  provision  that  nothing  therein  contained 
**  shall  at  any  time  be  construed  to  affect  or  impair  in  any  way  or 
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manner  the  rights  of  any  person  or  corporation,  claiming  to  hold 
stock,  whether  common  or  preferred,  in  the  Hartford,  Providence 
&  Fishkill  R.  R.  Co.,  or  of  any  person  or  corporation  not  party  to 
this  suit."     This  is  quite  vagne  as  a  notice  to  a  purchaser,  out  it  is 
to  be  remembered  that  the  stockholders  of  the  New  York  &  New 
England  R.  R.  Co.  were  not  then  buying  the  road ;   they  were 
already  the  owners  of  it  by  virtue  of  being  bondholders,  and  were 
simply  taking  the  legal  title  to  themselves.     The  mortgage,  and 
not  the  deed,  was  the  foundation  of  their  title,  and  it  is  not  claimed 
that  the  bondholders  had  any  notice  of  a  disaffirmance  of  the  sale. 
But,  assuming  that  the  provision  in  the  decree  was  a  notice,  what 
could  the  purchasers  have  ascertained  if  they  had  undertaken  to 
investigate  the  matter  ?     Could  they  have  found  that  the  alleged 
ownership  of  the  Boston",  Hartford  &  Erie  R.  R.  Co.  had  ever 
been  disputed  ?  that  anything  had  been  done  to  set  aside  the  sale, 
or  that  *'  any  pereon  or  corporation  claiming  to  hold  stock,  whether 
common  or  preferred,  in  the  Hartford,  Providence  &  Fishkill  R. 
E.  Co."  had  in  any  way,  during  the  twelve  years,  shown  any  dis- 
sent, otherwise  than  by  the  fact  that  some  had  not  taken  pay  for 
their  stock  ?     Was  there  any  notice  that  the  complainants  had  ever 
made  or  intended  to  make  any  claim  of  ownership  in  the  property  ? 
Then  too  this  was  in  1875,  twelve  years  after  tne  sale,  when  the 
mischief  arising  from  acquiescence  and  delay  had  already  been 
occasioned.     Therefore  whatever  effect  might  be  given  to  the 
notice,  if  it  were  necessary  to  pass  upon  it,  it  is  clear  that  it  came 
too  late  to  do  any  good  to  the  purchaser,  or  to  save  the  rights  of 
the  complainants. 

The  d!ecree  for  the  deed  from  the  assignees  of  the  Boston,  Hart- 
ford &  Erie  R.  R.  Co.  contained  a  similar  reservation,  but  that  is 
unimportant,  as  that  decree  was  subsequent  in  date,  and  the  con- 
veyance simply  ancillary  to  the  title  unaer  the  mortgage. 

We  therefore  conclude  that  although  there  was  a  voidable  sale 
of  the  property  in  question,  it  cannot  now  be  set  aside  for  the 
complainants  by  reason  of  their  acquiescence  and  delay ;  that  there 
is  no  proof  of  fraud,  the  recent  discovery  of  which  would  entitle 
them  to  relief ;  that  the  stipulations  in  the  agreement  above  refer- 
red to  were  not  conditions  precedent  to  the  passing  of  title,  and 
that  the  New  York  &  New  England  R,  R.  Co.  is  not  affected  by 
the  "reservations  in  the  decrees  of  1875. 

Matteson,  J.,  concurred. 

Potter,  J.,  dissenting. — The  complainants  file  this  bill  in  equitr 
for  themselves  and  others,  stockholders  in  the  Hartford,  Provi- 
dence &  Fishkill  R.  R.  Co.,  claiming  relief  against  certain  proceed' 
ings  of  the  New  York  &  New  England  R.  R.  Co.,  and  the  trustees 
under  certain  deeds. 

It  being  proved  that  some  of  the  complainants  were  owners  of 
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Btock  in  the  Hartford,  Providence  &  Fishkill  R.  R  Co.,  the 
validity  of  whose  acts  sanctioned  by  a  majority  of  the  owners  of 
its  stock  is  in  question,  it  is  not  necessary  to  inquire  further  as  to 
the  ownership  of  the  stock. 

And  it  is  admitted  that  demand  was  made  on  the  Hartford, 
Providence  &  Fishkill  R.  R.  Co.  to  bring  suit. 

The  legislature  of  Rhode  Island  at  its  June  Session,  a.d.  1846, 

f  ranted  a   charter  to  the  Providence  &  Plainfield  R.  R  Co.  to 
uild  a  railroad  from  Providence  to  the  line  of  the  State  of  Con- 
necticut. 

By  section  16  of  the  charter  they  were  authorized  to  "  unite 
with  a  railroad  company  "  of  any  other  State  "  to  continue  said 
railroad  westward ;  and  when  the  two  companies  shall  be  so  united, 
the  stockholders  of  one  company  shall  become  stockholders  in  tlie 
other  company,  and  the  companies  shall  constitute  one  corporation, 
by  such  name  as  the  united  corporations  shall  adopt."  There 
were  further  provisions  for  organizing  a  united  coi'poration  and 
for  the  performance  of  its  duties. 

By  section  21  it  was  provided  that  "in  lieu  of  the  union"  so 
provided  for,  the  company  might  unite  with  such  other  corpora- 
tion "  by  leasing  their  said  railroad  to  such  other  company  or 
taking  a  lease  of  such  other  road,"  or  "by  any  other  contract  or 
agreement." 

This  charter  was  granted  subject  to  the  ^neral  law  of  Ehode 
Island,  by  which  all  acts  of  incorporation  might  "  be  amended  or 
repealed  at  the  will  of  the  General  Assembly,  unless  express  pro- 
vision be  made  therein  to  the  contrary."     Digest  of  1844,  p.  t»5, 

§3. 

In  July,  A.D.  1849,  two  companies  chartered  by  the  State  of 
Connecticut,  i.e.,  the  New  York  &  Hartford  R.  K  Co.,  and  tl:e 
Hartford  &  Providence  R.  R.  Co.,  were  by  the  authoritv  of  the 
legislature  of  that  State  consolidated  under  the  name  of  the  Hart- 
foi'd.  Providence  &  Fishkill  R.  R.  Co. 

At  the  January  Session,  a.d.  1851,  of  the  legislature  of  Rhode 
Island,  an  act  amending  the  charter  of  the  Providence  &  Plain- 
field  R.  R.  Co.  was  passed  authorizing  a  mortgage,  and  containing 
certain  provisions  in  contemplation  of  a  union  with  the  Con- 
necticut road. 

In  A.D.  1851  the  Providence  &  Plainfield  R  R  Co.  united 
with  this  Connecticut  coinpany  so  formed,  under  the  name  of  the 
Hartford,  Providence  &  Fishkill  R.  R.  Co.,  and  this  union  ^w^ 
ratified  at  the  January  Session  of  the  legislature  of  Rhode  Island, 
A.D.  1852. 

The  Hartford,  Providence  &  Fishkill  R.  R  Co.,  being  thus 
formed,  the  State  of  Connecticut,  in  a.d.  1863,  chartered  the 
Boston,  Hartford  &  Erie  R.  R.  Co.,  and  it  was  organized  in  Jnly, 
It  was  not  incorporated  in  Rhode  Island. 
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And  on  Angast  28,  a.d.  1863,  an  aOTeement  wus  made  between 
this  company  and  the  Hartford,  Providence  &  Fishkill  R.  R.  Co. 
This  agreement  is  the  principal  subject  of  controversy  in  the  pres- 
ent gnit,  its  validity  being  attacked  on  the  ground  that  it  was 
frandulent  and  ultra  vires.  The  Hartford,  Providence  &  Fishkill 
R.  K  Co.,  were  to  make,  and  subsequently  did  make,  a  deed  of 
their  road  and  corporate  franchises  to  the  Boston,  Hartford  &  Erie 
R.  R  Co.  and  probably  because  the  validity  of  the  deed  might  be 
qaestioned,  they  also  made  a  lease  for  nine  hundred  and  ninety-nine 
years,  with  the  right  to  have  it  renewed  for  a  second  term  of  nine 
handred  and  ninety-nine  years.  While  the  lease  or  sale  was  made 
by  the  corporation,  the  consideration,  except  the  assumption  of  its 
debts,  was  paid  not  to  the  corporation  but  to  the  stockholders. 
Each  stockholder  of  the  Hartford,  Providence  &  Fishkill  R.  R. 
Co.  was  to  receive  a  certain  amount  of  stock  of  the  new  company 
on  surrendering  his  stock  in  the  old  company,  or  might  elect  with- 
in a  certain  time  to  take  a  fixed  sum  in  cash,  $10  for  each  share  of 
common,  and  $20  for  each  shai*e  of  preferred  stock,  for  his  stock 
in  the  Hartford,  Providence  &  Fishkill  R.  R.  Co. 

The  new  company  was  to  buy  for  not  over  $5,000,000  two  cer- 
tain railroads  and  nave  them  conveyed  to  the  new  corporation. 
The  new  comipany  was  or^nized  by  a  subscription  at  Norwich  of 
$5,000,000,  on  which  notning  was  paid  in  money,  but  the  sub- 
scribers to  the  stock  owned  the  two  roads  and  conveyed  them  to 
the  new  company  for  $5,000,000,  and  then  voted  to  cancel  their 
subscriptions. 

The  contract  is  very  truly  described  by  the  respondents  as  a 
somewhat  complicated  one. 

It  is  claimed  by  the  complainants  that  this  contract  was  ultra 
vires  and  void  for  want  of  power  in  the  Hartford,  Providence  & 
Fit^likill  R.  R.  Co.  to  make  it. 

There  are  two  grounds  on  which  the  proceedings  of  corporations 
may  be  ultra  vires  and  void,  i.e.  : 

First.  As  regards  the  State ;  the  State  confides  to  corporations 
certain  powers,  often  great  powers,  affecting  materially  tne  rights 
and  property  of  others.  Public  ^olicy^  requires  that  they  should  be 
strictly  confined  to  the  limits  hxed  in  their  charters.  They  are 
the  mere  creatures  of  the  law,  and  can  have  no  powers  but  such  as 
are  expressly  or  by  necessary  implication  given  to  them. 

Second.  "  JBecause  the  individual  stockholders  of  the  company 
have  a  right  to  require  that  the  corporation  shall  be  confined  to  its 
legitimate  business.  Thev  have  invested  their  money  on  the  faith 
that  it  will  be  so  confined.  A  majority  have  no  power  to  change 
it.  The  stockholders  have  investea  their  money  also  on  the  faith 
that  its  business  will  be  managed  by  the  oflScers  provided  for  in 
the  charter,  and  in  whose  election  they  have  a  voice ;  and  while  a 
majority  through  their  oflBicers  and  agents  may  make  many  bind- 
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ing  contracts,  they  cannot  transfer  the  whole  control  of  then  aSaiis 
to  a  body  foreign  to  themselves."  Allen  v,  Woonsocket  Co.,  11 
K.  I.,  288,  290. 

"  The  act  of  incorporation  is  to  them  an  enabling  act.  It  gives 
them  all  the  power  tliey  possess :  it  enables  them  to  contract ;  and 
when  it  prescribes  to  tnem  a  mode  of  contracting,  they  must 
observe  that  mode,  or  the  instrument  no  more  creates  a  contract 
than  if  they  had  never  been  incorporated."  Per  Marsliall,  C.J., 
in  Head  &  Amory  v.  The  Providence  Insurance  Co.,  2  Cranch, 
127,  169.  The  corporation  is  a  mere  creature  of  the  law  and  can 
exercise  no  powers  not  conferred  upon  it.  See  Central  H.  R  Co. 
et  al.  V,  Collins  et  als.,  40  Ga.,  582 ;  Pacific  R.  R.  Co.  v.  Seeley, 
45  Mo.,  212 ;  Pearce  v.  Madison  &  Indianapolis  R.  R  Co.,  21 
How.,  U.  S.,  441 ;  Perrine  v.  Chesapeake  &  Delaware  Canal  Co., 
9  How.,  U.  S.,  172 ;  Bank  of  Augusta  v.  Earle,  13  Pet.,  519. 

What  power  then  had  the  Hartford,  Providence  &  Fishkill  R  K. 
Co.  to  unite  with  another  corporation  or  to  lease  or  to  sell  to  it  I 

It  is  a  well-settled  principle  of  corporation  law  that  when  two 
corporations  created  by  different  States  are  consolidated,  the  new 
corporation  can  have  in  each  State  only  the  powers  which  the  old 
corporation  had  in  that  State  unless  the  legislature  of  that  State  bj 
the  act  of  consolidation  or  other  act  confers  greater  powers  on  it. 
And  in  this  instance  the  State  of  Connecticut  could  pass  no  act  to 
affect  the  existence  or  powers  of  the  corporation  in  Rhode  Island 
any  more  than  Rhode  Island  could  to  affect  it  in  Connecticut  By 
mere  consolidation  without  further  gi*ant,  the  new  corporation 
could  only  exercise  in  Rhode  Island  the  powers  of  the  ola  Rhode 
Island  coi-poration ;  and  so  as  to  Connecticut.  The  legislature  of 
Connecticut  could  give  the  new  corporation  no  new  powers  of 
control  over  the  property  in  Rhode  Island.  Nor  could  they  take 
away  any :  the  charter  might  be  repealed  in  one  State  and  still 
subsist  in  the  other. 

There  is  an  important  difference  between  union  and  consolida- 
tion. The  latter  ordinarily  creates  a  new  coi'poration  into  which 
the  old  ones  are  merged. 

In  the  case  of  the  Blackstone  Canal  Co.,  for  making  a  canal 
partly  in  Rhode  Island  and  partly  in  Massachusetts,  the  acts  of 
union  provided  for  an  amalgamation  of  the  stock,  so  that  there 
should  be  the  same  stockholders  in  each  company,  but  did  not  pro- 
vide for  consolidation.  Judge  Story  held  that  each  corporation 
still  retained  its  separate  existence  in  the  State  which  had  cnartered 
it,  although  the  stockholders  were  the  same.  Famum  v,  Blackstone 
Canal  Corporation,  1  Sumn.,  46.  And  even  declaring  that  they 
are  to  be  a  joint  company  does  not  necessarily  consolidate  them- 
There  must  be  a  grant  oi  the  corporate  powers  to  the  new  conv 
pany  as  a  new  company.  It  is  not  necessarily  a  dissolution  of  the 
old ;  that  depends  on  the  intention  of  the  legislature.    So  Judge 
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StroDgin  Central  Railroad  &  Banking  Co.  v.  Georgia,  2  Otto,  665, 
673.  And  even  if  consolidated,  the  new  corporation  stands  in  tlie. 
place  of  each  of  the  old  ones,  and  holds  and  can  exercise  the  privi- 
leges which  belong  to  each  as  to  its  portion  of  the  road,  and  as  to 
each  portion  of  the  road  is  subject  to  the  general  laws  of  the 
State  m  which  it  lies,  and  subject  to  repeal,  etc^f  the  legislature 
of  that  State  has  suchpower.  Philadelphia  &  Wilmington  R.  R. 
Co.  V.  Maryland,  10  How.,  IT.  S.,  376 ;  The  Delaware  R.  R.  Tax, 
18  Wall,  206;  State  of  Ohio  v,  Sherman,  22  Ohio  St.,  411;  and 
for  other  cases,  in  some  of  which  the  courts  held  the  intention  was 
to  create  a  new  corporation,  see  State  v.  Maine  Central  R.  R.  Co;, 
66  Me.,  488,  497,  610 ;  Clearwater  v.  Meredith,  1  Wall.,  25,  40 ; 
Bishop  V.  Brainerd,  28  Conn.,  289,  299 ;  Piatt  v.  New  York  & 
Boston  R.  R.  Co.,  26  Conn.,  544;  McMahan  v.  Morrison,  16  Ind., 
172 ;  Hamilton  Mutual  Insurance  Co.  v.  Hobart,  2  Gray,  543 ; 
Commonwealth  v.  Atlantic  &  Great  Western  Ry.,  3  Pa.  St.,  9. 

In  Ohio  &  Mississippi  R.  R.  Co.  v.  Wheeler,  1  Black.,  286,  297, 
Taney,  C.  J.,  in  delivering  the  opinion  of  the  court,  says  it  is  true 
the  corporation  had  been  chartered  by  both  States,  and  is  spoken 
of  in  tiieir  laws  as  one  corporate  body.  "  Tet  it  has  no  legal 
existence  in  either  State  except  by  the  law  of  the  State,  and  neither 
State  could  confer  on  it  corporate  existence  in  the  other,  nor  add 
to  or  diminish  the  powers  to  be  there  exercised.  It  may,  indeed, 
be  composed  of  and  represent  under  the  corporate  name  the  same 
natural  persons.  But  the  legal  entity  or  person  which  exists  by 
force  of  law  can  have  no  existence  beyond  the  limits  of  the  State 
or  sovereignty  which  brings  it  into  life,  and  endues  it  with  its 
faculties  and  powers."  The  declaration  in  that  case  had  described 
the  plaintiff  as  a  corporation  created  by  two  States.  It  was  held 
that  it  was  a  distinct  and  separate  corporate  body  in  each  State, 
and  they  could  not  join  in  sumg. 

It  was  said  in  the  respondent's  argument  that  the  Connecticut 
charter  of  the  Boston,  Hartford  &  Erie  R.  R.  Co.,  in  a.d,  1863, 
by  sections  two  and  four,  gave  that  company  power  to  purchase, 
contract  with,  lease  or  take  leases  of,  or  make  joint  stock  with  any 

g)rtion  of  the  contemplated  road  from  Boston  to  the  Hudson 
iver.  True,  it  did  as  to  the  Boston,  Hartford  &  Erie  R.  R. 
Co.,  but  as  before  said,  it  could  have  no  effect  on  any 'railroad 
property  in  the  jurisdiction  of  another  State,  i.  e.,  it  could  not 
authorize  the  Hartford,  Providence  &  Fishkill  R.  R.  Co.  to  dis- 

Eose  of  their  railroad  in  Rhode  Island  without  the  consent  of  the 
jgislature  of  Rhode  Island,  and  then  the  power  would  be  derived 
from  Rhode  Island  and  not  from  Connecticut. 

The  respondents  have  referred  us  to  a  decision  in  New  York,  In 
the  Matter  of  the  Prospect  Park  &  Coney  Island  R.  R.  Co.,  67 
N.  Y.,  371, 377,  holding  that  where  two  corporations  wish  to  unite, 
it  is  enough  if  the  charter  of  one  of  them  contains  a  power  to 
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unite,  as  it  cannot  unite  unless  it  can  find  some  other  corporadon 
willing  to  pnite,  and  if  it  does,  the  other  company  gets  power  to 
unite  from  the  charter  of  the  one  which  contains  it.  If  such  a 
decision  was  made  it  is  certainly  a  strange  one,  but  not  stranger 
tlian  another  made  in  the  same  State  in  Gould  v.  Hudson  River 
R.  R.  Co.,  6  N.  Y.,  522.  It  has  generally  been  regarded  as  sound 
law  that  the  stockholders  invested  their  property  upon  the  faith  of 
what  was  contained  in  their  own  charter  and  were  not  bonnd  to 
look  to  any  other,  unless  referred  to  in  their  own,  and  that  a 
majority  could  bind  a  minority  only  when  their  own  charter 
allowed  or  contemplated  it. 

It  is  argued  by  the  respondent  that  the  legislature  having  the 
right  to  alter,  amend,  or  repeal  have  a  right  to  unite  corporations, 
to  compel  a  union  even  without  the  consent  of  the  stockholders. 
This  is  a  very  broad  proposition,  of  which,  if  adopted,  the  con 
sequences  could  not  be  foreseen.  It  is  to  be  presumed  the  l^isla- 
ture  would  always  have  a  proper  regard  for  the  preservation  of  the 
public  faith,  and  for  the  rights  of  property  of  those  who  had 
invested  in  reliance  upon  their  charter.  And  if  the  alteration  was 
such  as  in  effect  to  make  a  new  corporation,  it  might  be  a  ques- 
tion whether  in  Rhode  Island  it  would  not  fall  within  the  spirit  if 
not  the  letter  of  the  provision  of  our  Constitution  hereafter  refer- 
red to,  requiring  notice  to  be  given  before  the  l^slature  can  do 
it.  Zabriskie  v.  The  Hackensack  &  New  York  K.  R.  Co.,  18  N. 
J.  Eq.,  178.  ^  •• 

In  the  present  case  it  is  not  disputed  that  the  Providence  h 
Plainfield  It  R.  Co.  was  chartered  with  a  view  to  a  continuation 
westward. 

What  powers  did  the  Hartford,  Providence  &  Fishkill  R.  R 
Co.  have  to  unite,  lease,  or  consolidate,  apart  from  legislative 
action  ? 

In  the  old  Providence  &  Plainfield  R.  R.  Co's.  charter  it  was 
provided  by  section  16  that  it  might  unite  with  any  other  road 
continuing  westward.  They  did  unit6  with  the  Hartford,  Provi- 
dence &  Fishkill  R.  R.  Co.,  and  this  power  was  thus  exercised  and 
exhausted.  It  can  hardly  be  seriously  argued  that  fliis  power  of 
union  was  to  continue  forever. 

It  would  be  as  sensible  to  argue  that  when  a  lease  with  cove- 
nants contains  a  covenant  for  renewal,  the  new  lease  must  contain 
a  covenant  for  renewal,  and  so  on  in  perpetuum. 

The  power  had  accomplished  its  obiect.  The  Providence  & 
Plainfield  Railroad  Company  had  united  with  the  Hartford,  Provi- 
dence &  Fishkill  Railroad  Company  leading  westward.  And  the 
Act  of  January,  a.d.  1852,  cannot  be  construed  to  give  further 
powers  of  union.  There  was  no  need  that  all  the  roads  shoald 
form  one  corporation.  By  the  twenty-first  section  of  tlie  Provi- 
dence &  Plainfield  Railroad  Company's  charter  the  company  was 


BOST.  A  PBOV.  R.  R.  CORP.  V.  N.  Y.  &  IX.  E.  R.  R.  CO.      316 

antborized,  in  lieu  of  uniting,  to  lease  or  take  a  lease,  etc.  It  is 
enough  to  say  that  this  power  was  only  to  be  exercised  in  case  the 
other  was  not,  and  the  power  to  nnite  having  been  used,  the  other 
alternative  grant  of  course  fails. 

And  the  power  to  lease  must  receive  a  reasonable  construction. 
While  a  sale  was  evidently  illegal,  it  seems  plain  that  the  copora* 
tion  cannot  accomplish  indirectly  what  they  cannot  do  directly.  A 
lease  for  nine  hundred  and  ninety-nine  years  is  practically  a  sale. 
It  is  an  evasion  of  the  law.  It  would  seem  looting  a  great  way 
ahead  to  provide,  as  they  have  done,  for  a  renewal  of  such  a  lease. 
They  have  also  provided  that  the  Boston,  Hartford  &  Erie 
Railroad  Company  may  use  the  name  of  the  Hartford,  Providence 
(k  Fishkill  Railroad  Company  to  condemn  lands.  This  cannot  be 
considered  as  anything  less  than  a  breach  of  trust  on  the  part  of 
the  Hartford,  Providence  &  Fishkill  Kailroad  Company. 

We  are  therefore  all  of  opinion  that  the  contract,  deed,  and 
lease  were  ultra  vires  and  voia. 

If,  then,  the  contract  and  lease  and  deed  so  made  were  beyond 
the  power  of  the  corporations  to  make,  what  was  the  effect  of  the 
ratification  by  the  legislature  by  its  Act  of  March  2  at  the  January 
Session,  a.d.  1865  ? 

While  the  lea^e  was  of  the  railroad  and  property,  the  deed  ex- 
ecuted at  the  same  time  purports  to  convey  the  railroad  franchise, 
etc.,  and  purports  to  be  executed  by  authority  of  the  States  of 
Rhode  Island  and  Connecticut.  Whether  material  or  not,  it  may 
be  noticed  that  the  ratification  is  not  of  the  agreement  nor  of  the 
lease,  but  of  the  sale  or  deed. 

Have  the  legislature  the  power  to  confer  on  a  foreign  corpora- 
tion the  riffht  of  eminent  domain  ? 

The  right  of  eminent  domain  is  a  portion  of  the  sovereign 
power  of  the  State.  In  the  theory  of  the  older  English  law 
writers  and  some  American,  it  is  founded  on  the  idea  that  the 
government  was  the  original  proprietor  of  the  soil,  and  granted  it 
to  tJie  subject  reserving  the  right  of  resuming  it  if  renuired  for 
the  public  use.  Such  a  theory  has  no  foundation  in  tne  settle- 
ment of  this  State.  Our  ancestors  claimed  title  to  the  soil  from 
the  native  Indians,  and  looked  to  the  king  only  for  a  charter  of 
government,  and  that  rather  a£  confirming  what  they  themselves 
had  previously  done.  Very  little  of  the  soil  in  Rhode  Island  is 
held  under  grants  from  the  State. 

But  upon  whatever  theory  originally  founded,  the  law  is  well 
settled.  The  right  exists  in  the  government  to  take  private  prop- 
erty for  public  use,  in  cases  where  necessity  requires  it,  and  the 
legislature  is  ordinarily  the  judge  of  that  necessity.  It  is  an  enor- 
mous arbitrary  power  to  seize  the  property  of  the  citizen  without 
or  aCTinst  his  will,  and  apply  it  to  public  uses.  But  it  must  be 
for  the  public  use  and  for  the  use  of  the  people  of  this  State.    The 
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legislature  of  this  State  cannot  seize  and  condemn  the  land  of  its 
people  for  the  good  of  the  people  of  Connecticut,  nor  indeed  for 
the  good  of  the  nation.  If  needed  for  the  purposes  of  the  general 
government,  that  government  must  act  for  itself.  And  the  right 
to  hold  the  propertv  when  taken  is  just  as  much  an  exercise  of  the 
power  of  eminent  domain  as  the  original  taking  is. 

As  this  power  can  only  be  exercised  by  agency  or  delegation,  it 
has  been  delegated  to  domestic  corporations.  But  it  is  only  because 
the  corporations  undertake  to  perform  duties  to  the  public,  not 
for  the  private  benefit  of  stockholders.  The  latter  may  be  inci- 
dental, but  cannot  be  the  ground  of  the  grant.  And  these  public 
duties  they  may  be  compelled  to  perform.  The  grant  is  a  public 
trust  for  the  abuse  of  which  they  may  be  held  responsible.  In 
many  cases  legislatures  have  bound  themselves  not  to  ^rant  similar 
privileges  to  others,  thus  increasing  the  value  of  tne  grant  aa 
private  property,  and  depriving  other  portions  of  territory  of  sim- 
ilar privileges. 

And  there  is  a  wide  difference  between  granting  this  enormoua 
power  to  a  foreign  or  domestic  corporation.  In  the  latter  case,  if 
the  power  was  abused,  the  legislature  itself  can  in  many  cases 
regulate  or  revoke  the  power  by  altering,  amending,  or  repealing 
the  charter.  The  legislature  nas  full  control,  and  in  all  cases 
could  regulate  the  exercise  of  the  power  and  prevent  its  abuse 
by  general  laws  for  the  public  good.  But  in  case  of  a  grant  to  a 
foreign  corporation,  it  might  be  claimed  to  be  such  a  grant  or 
compact  as  is  beyond  the  control  of  the  legislature.  And  for 
breaches  of  contract  and  damages  it  might  do  to  the  business  or 
lives  of  our  citizens,  the  remedy  would  be  seriously  obstructed. 

The  State  of  Connecticut,  by  a  statute  of  July,  1869,  to  which 
the  respondents  refer,  has  given  to  railroad  corporations  very  large 
powers  of  contract  and  leasing.  New  York,  by  an  Act  of  May 
20,  1869,  quoted  in  one  of  the  cases  cited  by  the  respondents,  has 
given  to  such  corporations  veiy  large  powers  as  to  consolidating 
with  the  roads  of  other  States.  To  powers  of  consolidation  there 
is  not  the  same  objection,  as  according  to  the  decisions  of  the 
courts  the  corporation  still  remains  a  corporation  in  each  State.  In 
some  western  States  laws  have  been  passed  authorizing  the  sales  of 
roads  to  corporations  of  other  States. 

The  importance  of  the  question,  i.e.,  the  power  to  grant  this 
portion  of  sovereignty  to  a  foreign  corporation,  leads  to  an  exam- 
mation  of  the  reported  cases.  In  the  treatises  on  the  subject  we 
are  referred  to  but  few  cases.  The  Matter  of  Townsend,  39  N.  T., 
171 ;  Morris  Canal  &  Banking  Co.  v.  Townsend,  24  Barb.  S.  C, 
658 ;  New  York  &  Erie  R.  R.  Co.  v.  Young,  33  Pa.  St,  175.  In 
these  cases  the  right  claimed  seems  to  be  assumed,  as  we  might 
naturally  suppose  it  would  be  from  the  nature  of  the  legislation  of 
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these  States.     Bnt  the  question  was  not  seriously  argued  or  dis- 
cDfised  by  counsel  or  court. 

There  is  an  apparent  recognition  of  the  power  in  Railroad  Com- 
pany V.  Harris,  12  Wall.,  66,  82.  The  question  was  whether  acts 
authorizing  the  continuance  of  a  railroad  into  another  State  or  dis- 
trict operated  merely  as  a  permission  or  as  creating  a  new  corpora- 
tion, and  the  only  question  m  the  case  was  as  to  how  the  corporation 
should  be  sued.  The  court-  in  their  opinion  do  indeed  say,  "  Nor 
do  we  see  any  reason  why  one  State  may  not  make  a  corporation 
of  another  State,  as  there  organized  and  conducted,  a  corporation 
of  its  own,  quoad  hoc  any  property  within  its  territorial  jurisdiction, 
Tiiat  this  may  be  done  was  distinctly  held  in  the  Ohio  &  Missis- 
sippi R  R.  Co.  V.  Wheeler,  1  Black,  286,  297.  It  is  well  settled 
that  corporations  of  one  State  may  exercise  their  faculties  in 
another,  so  far,  and  on  such  terms,  and  to  such  extent,  as  may  be 
permitted  by  the  latter.  We  hold  that  the  case  before  us  is  within 
this  latter  category." 

So  far  as  the  first  paragraph  of  this  is  concerned,  the  making  it 
a  corporation  within  this  State,  that  is  disposed  of  here  by  our  Con- 
stitution, which  provides  that  it  can  only  be  done  after  public 
notice.  And  so  far  as  concerns  the  latter  paragraph,  it  is  undis- 
puted law,  if  confined  to  the  cases  in  which  it  has  been  decided, 
and  which  Judge  Swayne  cites  as  authorities.  The  only  cases  he 
refers  to  are  Blackstone  Manufacturing  Co.  v.  Inhabitants  of 
Blackstone,  13  Gray,  489,  which  related  to  taxing  in  Massachusetts 
property  belonging  to  a  Rhode  Island  corporation ;  and  Bank  of 
Augusta  V.  iSrle,  13  Pet.,  619,  588,  where  the  question  was 
whether  a  bank  chartered  by  one  State  could  purchase  bills  of 
exchange  without  that  State. 

In  neither  of  these  two  cases  could  the  question  of  the  right  of 
eminent  domain  arise.     And  in  Railroad  Co.  v,  Harris,  12  Wall., 
^0,  the  only  question  was  how  the  suit  should  be  brought,  and  the 
court  do  not  seem  to  have  considered  the  relation  of  me  question 
to  the  right  of  eminent  domain  as  a  portion  of  the  sovereignty  of 
the  State  at  all.     The  latter  right  would  by  no  means  follow  from 
the  mere  general  power  to  make   ordinary  business  contracts. 
There  was  formerlv  a  great  conflict  of  opinion  as  to  whether  a 
corporation  could  m  any  case  act  extra-territorially,  or  could  be 
acknowledged   to  have  any  existence  out  of  the   State   which 
created  it ;  and  many  of  the  cases  have  turned  on  this  point,  and 
have  related  to  banks  and   business  corporations  exercising  no 
power  of  eminent  domain ;  and  a  great  number  of  the  cases  in  the 
United  States  courts  have  turned  upon  the  point  of  the  citizen- 
ship of  a  corporation,  and  in  what  State  it  could  sue  in  the  federal 
courts. 
And  so  far  as  relates  to  railroad  corporations  acting  extra-terri- 
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tonally  in  making  certain  classes  of  contracts,  it  may  be  considered 
as  settled  by  previous  decisions  affecting  corporations  generally; 
but  to  hold  that  it  extends  to  authorize  a  corporation  to  sell  its 
right  of  eminent  domain,  or  that  a  legislature  may  delegate  the 
right  of  eminent  domain  to  foreigners,  or  ratify  it  when  attempted 
to  be  done  by  others,  is  a  very  dmerent  matter.  If  this  is  a  speci- 
men of  what  is  called  legal  logic,  the  less  of  it  the  better. 

But  a  doubt  may  be  suggested  from  the  fact  that  it  is  laid  down 
in  some  works  that  the  right  of  eminent  domain  may  be  granted 
to  an  individual,  and  if  granted  to  him  while  resident,  and  he 
remove  from  the  State,  that  this  would  be  inconsistent  with  the 
view  I  have  taken. 

When  our  Constitution  was  formed  no  one  probably  dreamed 
that  it  would  ever  be  claimed  that  a  State  could  grant  to  an  indi- 
vidual this  enormous  power  to  take  the  land  of  others.  The  idea 
has  evidently  come  from  an  extension  of  the  principle  of  our  old 
flowago  laws.  Even  the  Mill  Acts  which  were  passed  in  early 
times,  when  grist-mills  and  saw-mills  were  matters  of  necessity, 
and  land  almost  worthless,  and  which  were  afterwards  extended  to 
mills  for  manufacturing  cotton,  etc.,  were  only  defended  origin- 
ally on  the  ground  that  they  did  not  authorize  the  taking  of 
another's  land,  but  only  the  raising  of  one's  dam  on  his  own  land, 
and  that  the  flowing  was  only  an  easement  causing  consequential 
damage ;  and  courts  have  many  times  intimated  fiat  if  the  quo 
tion  was  a  new  one  they  might  not  be  sustained.  But  these  laws 
have  stood  too  long,  and  too  much  property  has  bee*  invested  oi. 
the  faith  of  them,  to  be  now  questioned.  !But  no  legislature,  so  far 
as  I  know,  ever  went  the  length  of  authorizing  one  man  to  takf 
another's  land  for  the  purpose  of  building  a  mill  upon  it,  except 
the  Assembly  of  Nortli  Carolina,  which  l)y  the  Act  of  a.d.  1777. 
cap.  23,  authorized  land  to  be  tsiken  for  grist-mills,  but  declare<l 
the  mill  when  erected  to  be  a  public  mill ;  and  the  Supreme  Conn 
of  Tennessee,  in  Harding  v.  Goodlett,  3  Yerg.,  41,  refused  to  ex- 
tend it  to  a  paper-mill.  Such  an  Act  passed  in  a  semi-civilized 
state  of  society  can  hardly  be  a  safe  precedent. 

Mills  on  Eminent  Domain,  the  latest  treatise,  does  indeed  &tate 
that  a  legislature  may  grant  this  power  to  an  individual,  and  le 
cites  certain  cases  as  sustaining  tnis  doctrine.  Let  us  examine 
them.  In  Crittenden  v,  Wilson,  5  Cow.,  165,  an  Act  had  author- 
ized a  man  to  build  a  dam  on  his  own  land  which  might  obstruct 
a  naviffablo  creek  and  also  flow  the  land  of  others.  This  is  in  prin- 
ciple tne  same  £Ls  our  Mill  Acts. 

Boston  Water  Power  Co.  v.  Boston  &  Worcester  R.  R.  Co.,  23 
Pick.,  360.  The  legislature  had  granted  to  one  corporation  power 
to  take  certain  property  previously  granted  to  another.  What  this 
has  to  do  with  the  present  case  would  require  pretty  sharp  eyes 
to  see. 
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Beekman  v.  The  Saratoga  &  Schenectady  R.  R.  Co.,  3  Paige, 
45,  was  a  case  of  grant  to  build  a  railroad  to  Saratoga.  It  waa 
contended  that  the  grant  was  for  the  benefit  of  a  particular  village, 
and  not  for  the  benefit  of  the  public  generally.  But  the  grant 
was  to  a  domestic  corporation;  and  although  Chancellor  Walworth 
does  say,  p.  73,  that  it  might  be  done  by  private  enterprise,  yet 
this  was  not  in  question,  and  he  cites  no  case  nor  instance  whatever 
to  support  his  dictum.  He  did  indeed  quote  himself  in  Blood- 
good  V.  The  Mohawk  &  Hudson  R.  R.  Co.,  18  Wend.,  9, 13.  But 
both  were  cases  of  corporations,  and  not  of  individuals. 

In  the  Matter  of  Kerr,  42  Barb.  8.  C,  119.  This  was  a  case 
where  the  New  York  Legislature  had  given  to  certain  persons  or 
their  assigns  the  right  to  make  a  street  railroad  in  New  York  city, 
and  to  cross  other  such  railroads.  To  understand  this  case  it  is 
important  to  know  that  in  New  York  city  the  fee  of  the  streets  is 
in  the  public,  and  that  here  no  taking  of  private  land  was  in  ques- 
tion. While  holding  that  the  franchise  of  a  corporation  may  be 
taken  for  public  use,  and  for  this  he  cites  several  decisions,  it 
being  admitted  law,  the  judge  says  he  can  see  no  reason  why  the 
right  of  eminent  domain  cannot  oe  delegated  to  individuals  if  it 
can  be  to  corporations,  but  cites  no  authority,  nor  does  it  appear 
that  the  question  was  considered.  The  decision  might  well  be 
based  on  the  general  power  of  the  State  over  its  highways. 

The  BuflEalo  &  New  York  City  R.  R.  Co.  v.  Brainard,  9  N.  Y., 
100,  decides  that  the  legislature  had  power  to  authorize  the  forma- 
tion of  railroad  corporations  by  general  law.  There  is  not  a  word 
in  the  opinion  of  the  court  about  conferring  it  on  individuals. 

North  Missouri  R.  R.  Co.  v.  Gott,  25  Mo.,  540.  In  Missouri 
there  was  a  general  railroad  law  for  the  formation  of  railroad  cor- 
porations. The  plaintiffs  had  a  charter,  and  the  question  was  as  to 
the  validity  of  proceedings  under  one  or  the  other. 

The  Tide  Water  Canal  Co.  v.  Archer,  9  Gill  &  J.,  479.  In 
this  case  the  land  had  been  taken  by  a  corporation  under  an  act  of 
the  Legislature  of  Maryland.  The  court  in  giving  their  opinion, 
p.  483,  do  say  that  it  is  "equally  well  settled  now,  and  certainly  in 
this  State,  that  this  right  may  be  exercised  for  the  benefit  of  the 
pnblic  by  individuals  or  by  corporations."  But  the  question  was 
not  at  issue,  nor  before  the  court,  nor  argued  there. 

State  V.  Boston,  Concord  &  MontreS  R,  R.  Co.,  25  Vt.,  433. 
I  cannot  agree  with  my  brethren  in  considering  that  the  decision 
in  this  case  has  any  bearing  of  any  consequence  upon  the  case  now 
before  us.  The  defendants,  a  corporation  createa  by  New  Hamp- 
shire, had  made  a  bridge  and  purchased  lands  in  Vermont,  claim- 
ing to  hold  them  in  fee,  and  quo  warranto  was  applied  for  against 
them.  The  question  was  whether  aliens,  and  especially  a  f  orei^ 
corporation,  could  hold  lands  in  Vermont.  It  appeared  that  de- 
fendant corporation  were  building  a  railroad  in  New  Hampshire 
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to  the  line  of  Vennont,  for  the  purpose  of  nniting  with  two  Ver- 
mont roads  which  had  express  permission  in  their  Vermont  char- 
ters to  unite  with  the  Kew  Hampshire  road.  The  land  they 
bought  wajB  almost  indispensable,  the  court  say,  to  their  buoness 
if  they  should  so  unite.  And  the  sole  question  was,  not  whether 
they  could  build,  or  hold,  or  operate  a  raih'oad  in  Vermont,  but 
whether  they  could  hold  this  land  in  fee.  Judge  Kedfield,  after 
saying  that  all  the  functions  of  a  corporation  are  m  one  sense  fran- 
cliises,  e.g.,  the  right  to  hold  property,  to  sue  and  be  sued,  to  con- 
tract, etc.,  are  franchises,  and  must  be  recognized  wherever  the  ex- 
istence of  the  corporation  is  for  any  purpose  recognized,  continues: 
"  But  the  right  to  build  and  run  a  railroad  and  take  toU  or  fares 
is  a  franchise  of  the  prerogative  character,  which  no  person  can 
legally  exercise  without  some  especial  grant  of  the  legislature. 
And  we  should  not  of  course  be  expected  to  suffer  a  foreign  rail- 
road to  usurp  the  exercise  of  any  franchises  of  this  character.'' 
They  would  have  "  a  right  to  build  their  road  to  the  very  Une  of 
the  State,  if  they  could  obtain  the  land  for  that  purpose,  without 
coercive  measures.  They  could  not  perhaps  compel  the  land-ownere 
to  yield  the  right  of  way  ....  witnout  a  gmnt  from  the  l^isla- 
turo  of  the  prerogative  power  to  exercise  the  right  of  emment 
domain  over  lands  in  this  State"  (pp.  442,  443).  And  the  court 
held  there  was  nothing  to  justify  tue  issuing  of  the  writ  of  jmo 
warranto,  as  the  defendants  merely  held  the  land  the  same  as  any 
other  proprietor  would. 

Now  a  decision  upon  this  point  by  the  Supreme  Court  of  Ver- 
mont, more  especially  at  the  time  when  Judge  Redfield  presided 
over  it,  would  be  entitled  to  the  highest  respect.  But  it  does  not 
appear  that  the  point  made  in  our  own  case  was  discussed  before 
the  court,  and  wnat  is  said  in  the  opinion  is  only  by  implication, 
and  the  grant  of  power  intended  by  the  court  might  have  been  to 
consolidated  or  united  corporations.  And  it  does  not  even  by 
implication  affect  the  question  of  granting  the  power  to  a  privato 
individual. 

In  Bank  of  Middlebury  v.  Edgerton  et  als.,  30  Vt.^  182,  in  which 
case  the  railroad  had  been  leased  to  an  individual  for  three  years, 
Bennet,  J.,  says,  p.  190 :  "  The  right  to  build,  own,  manage,  and 
run  a  railroad,  and  take  tolls  thereon,  is  not  of  necessity  of  a  cor- 
porate character  or  dependent  upon  corporate  rights.  It  may 
belong  to  and  be  enjoyed  by  natural  persons,  and  there  is  nothing 
in  its  nature  inconsistent  with  its  being  assignable.  See  Peter  v. 
Kendall,  6  B.  &  C,  703 ;  Comyns'  Digest,  title  Grant  C." 

Now  let  us  look  at  the  authorities.  Comyns  mentions  among 
things  which  may  be  granted,  a  franchise,  such  as  a  market  or  a 
fair,  and  he  mentions  no  other.  Peter  v.  Kendall  related  to  a  ferry 
grant,  which  may  of  course  be  granted  to  an  individual. 

And  the  case  of  the  grant  by  the  State  of  New  York  to  Fulton 
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and  LivingBton  of  an  exdnsive  steamboat  privilege  was  a  monop- 
oly, excluding  others  from  interfering  witli  them  in  navigation, 
but  no  power  of  eminent  domain  or  taking  anybody's  property 
was  granted  to  them.     Gibbons  v.  Ogden,  9  W  heat.,  1. 

In  Young  v,  Buckingham,  5  Ohio,  485,  the  Legislature  of  Ohio 
had  granted  to  one  Dillon  and  his  associates  power  to  erect  a  toll- 
bridge,  and  to  take  land,  etc.  Evidence  was  onered  that  before  the 
bridge  was  erected  a  public  highway  was  laid  out,  and  the  bridge 
was  erected  on  it.  Tnis  evidence  was  rejected,  and,  as  the  Supreme 
Court  held,  improperly.  The  bridge  had  stood  as  it  was  about 
twenty  years  before  the  plaintifE  brought  his  suit.  The  question 
of  the  right  to  grant  to  individuals  does  not  seem  to  have  been 
raised,  fi  may  have  been  assumed,  and  there  is  nothing  to  show 
timt  the  decision  was  not  influenced  by  the  other  facts  in  the  case, 
e.g.,  it  being  actually  built  upon  a  highway. 

1.  To  say  that  these  cases  establish  the  right  of  a  legislature  to 
delegate  a  portion  of  the  sovereignty  of  the  State  to  a  private  per- 
son seems  to  assume  too  much,  when  it  does  not  appear  that  the 
question  was  made  or  discussed  in  any  of  them. 

2.  Like  mills,  toll-bridges  in  fact  make  a  class  by  themselves. 
So  far  as  concerns  navigable  rivers,  the  legislature  has  full  power 
to  regulate  them.  And  as  to  the  land  on  which  the  terminal  abut- 
ment rests,  the  public  have  already  acquired  an  easement,  and  it  is 
only  a  question  of  additional  burden,  if  burden  it  can  be  called. 

3.  So  with  ferries  where  no  one's  landing  is  taken,  but  the  privi- 
lege consists  in  excluding  others  from  the  right  of  carrying  passen- 
gers. In  the  course  of  time  the  privilege  and  wharf  may  become 
separated  from  the  upland. 

It  was  going  far  enough  to  hold  that  this  power  of  eminent 
domain  might  be  granted  to  corporations.  It  will  be  seen  from 
these  cases  that  the  authority  to  grant  it  to  individuals  does  not 
rest  on  any  very  good  foundation.  Because  the  legislature  may 
grant  certain  franchises  to  individuals,  it  does  not  fcUow  by  any 
analogy  or  sound  reasoning  that  they  should  grant  to  one  man  the 
right  to  take  another's  property. 

And  there  is  a  reason  for  the  distinction  between  a  corporation 
and  a  natural  person.  The  State  has  no  control  over  the  latter ;  he 
may  go  away,  and  the  grant  to  him  may  be  construed  by  other 
courts  to  be  a  compact  irrevocable  under  the  Constitution  of  the 
United  States ;  while  a  corporation  chartered  by  the  State  cannot 
go  out  of  it,  and  is  always  under  the  control  of  the  legislature. 

The  logical  outcome  of  many  of  the  decisions  and  dicta  on  this 
subject  oi  sacrificing  private  rights  to  a  veiy  slight  public  advan- 
tage is  communism,  and  this  it  is  to  be  presumed  the  legislature 
never  intended.  A  man  mav  for  his  own  pleasure  leave  a  space 
between  his  house  and  the  highway  for  trees  and  flowers ;  a  poorer 
neighbor  might  raise  a  good  crop  of  corn  and  potatoes  on  it.  The 
2  A  &  E.  R.  Cas.— 21 
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f)rivate  benefit  to  the  poor  neighbor  would  be  great,  and  the  pub- 
ic benefit  would  also  oe  great  in  supporting  a  lainilj,  encouraging 
the  growth  of  population,  and  so  strengthening  the  national  power. 
Why  should  not  the  State  grant  him  the  right  to  do  it  on  paying 
a  rent  to  be  fixed  by  State  commissioners  ? 

But  there  is  another  consideration.  Our  Constitution  wisely 
requires  that  every  petition  to  the  legislature  for  a  charter  for  a 
business  corporation  shall  be  continued  over  until  after  a  new  elec- 
tion of  members,  and  that  public  notice  of  its  pendency  shall  be 
given  as  may  be  required  by  law ;  and  our  statute,  Gren.  Stat.  RL, 
cap.  18,  §  2,  requires  that  notice  of  the  pendency  of  the  bill  and 
its  purpose  shall  be  given,  etc.,  etc.,  for  three  weeks  preceding 
the  election.  The  manifest  intent  of  this  is  to  provide  that,  cij., 
in  case  of  taking  land  for  public  uses,  seldom  allowed  except  for 
a  railroad,  persons  whose  lands  or  interests  are  to  be  anected 
should  have  an  opportunity  to  appear  before  the  legislature  and 
sec  that  their  rights  were  properly  protected.  When  this  statute 
was  first  enacted  no  one  dreamed  of  a  private  individual  building 
a  railroad. 

In  Massachusetts,  the  notice,  although  provided  for  by  statute 
only,  and  not  by  the  Constitution,  is  required  to  be  very  particn- 
lar,  and  by  their  present  practice  plats  are  required  to  be  presented, 
so  that  when  the  act  is  passed  the  condemnation  is  really  made  by 
the  legislature  itself. 

The  provision  in  the  Constitution  was,  as  I  have  said,  intended 
to  prevent  grants  of  great  privileges  being  passed  through  the 
General  Assembly  without  giving  the  people  an  opportunitj  to 
express  their  opinions.  But  if  the  legislature  could  grant  them 
without  notice  to  a  foreign  corporation  already  chartered,  this 
object  would  be  entirely  defeated.  By  going  into  a  neighboring 
State  and  procuring  a  charter,  our  own  citizens  might  evade  it. 
As  I  have  said,  the  power  to  hold  a  road  already  made  is  just  as 
much  an  exercise  of  the  right  of  eminent  domain  as  the  original 
taking.  And  if  they  could  grant  power  to  hold  it  they  could  grant 
power  to  take  it. 

And  could  the  Constitution  intend  that  the  legislature  might 
grant  to  a  foreign  corporation,  by  ratification  of  a  s^e  or  otherwise, 
Siese  great  powers  without  notice,  when  they  could  not  do  it  to  our 
own  citizens  at  home  ?  It  is  true  that  in  the  present  case  a  certain 
notice  was  given,  but  if  the  legislature  had  power  to  ratify  a  sale 
no  notice  was  necessary. 

I  feel  obliged,  therefore,  to  conclude,  dissenting  in  this  from  the 
majority  of  the  court,  that  upon  all  sound  principles  the  l^slature 
had  no  power  to  ratify  the  sale  in  the  manner  they  did.  It  was 
against  the  spirit,  if  not  against  the  letter,  of  the  Constitution.  If 
it  was  a  sale  to  a  foreign  corporation,  would  it  not  be  introdncing 
a  new  corporation  into  this  State  ?    It  does  not  merely  authorize  it 
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to  make  ordinaiy  contracts,  or  have  agencies  here,  but  gives  it  a 
permaDent  home  here.  If  so,  it  shoiild  be  held  void  for  the  reasons 
before  stated. 

CaD  it  be  considered  a  consolidation,  like  some  others  we  have 
in  the  State  t  If  so,  it  would  still  remain  a  corporation  in  each 
State,  upon  the  decisions  I  have  quoted.  They  miffht,  like  the  old 
filackstone  Canal  Company,  have  the  same  stockholders,  and  retain 
an  entirely  separate  organization  in  each  State,  or  if  united  as  one 
company,  could  act  in  each  State  only  as  a  corporation  of  that  State. 
But  it  is  difBcult  to  construe  a  sale  into  such  a  consolidation  as  the 
courts  intend  when  they  use  that  word. 

Did  the  Rhode  Island  Legislature  intend  by  the  ratifying  act  to 
make  it  a  Rhode  Island  corporation  ?     If  so,  as  it  was  not  a  cor- 
poration here  before,  it  would  be  a  new  corporation  within  this 
otate,  and  the  legislature  would  not  have  the  power  to  create  it 
without  the  constitutional  and  statutory  notice.     We  are  told  by 
the  respondents  that  notice  was  given,   but  on  referring  to  the 
manuscript  records  of  the  State  for  the  January  Session,  a.d.  1865, 
we  find  the  notice  given  was  of  a  petition  to  confirm  a  sale,  and 
not  of  a  petition   to   create  a  Rhode  Island   corporation.     The 
petitioners  were  evidently  acting  under  the  idea  that  the  sale  would 
be  valid,  and  that  they  did  not  need  a  Rhode  Island  charter.     And 
it  is  significant   that  the  Boston,  Hartford  &   Erie   R.  R.  Co. 
styles  itself    a  Connecticut  corporation,  in  an  act  passed  in   a.d. 
1869,  four  years   after  this    ratification,  and   quoted   in  the    re- 
spondents' brief.     And  the  Boston,  Hartford  &  Erie  R  R.  Co. 
was  dissolved    by   a  decree   of   the   Connecticut   courts   in  a.d. 
1S73.    The  parties  evidently  then  considered  it  as  only  a  Connecti- 
cut corporation,  as  it  does  not  appear  that  they  ever  applied  to  have 
it  dissolved  in  Rhode  Island,     in  the  verv  act  of  ratification  by 
Rhode  Island  it  is  described  as  a  Connecticut  corporation,  and  is 
nowhere  spoken  of  as  a  Rhode  Island  corporation,  and  if  the  parties 
themselves  had  intended  to  make  it  or  had  looked  upon  it  as  such, 
they  would  not  have  reserved  in  the  contract  the  right  to  use  the 
name  of  the  old  corporation. 

It  is,  indeed,  made  subiect  to  Rhode  Island  laws.  So  far  as  it 
could  be  reached,  it  would  have  been  so  anyhow.  But  if  a  Rhode 
Island  corporation,  it  would  have  been  subject  to  the  power  of  the 
Rhode  Island  Legislature  to  alter  or  amend,  but  not  if  it  remained 
only  a  Connecticut  corporation.  And  those  who  drafted  it,  being 
residents  of  another  State,  majr  have  intended  that  it  should.  Does 
the  making  it  subject  to  the  liabilities  of  the  old  company  make  it 
liable  to  repeal  or  amendment  bv  the  Rhode  Island  Legislature  ? 
Our  court  may  so  hold.  But  it  is  a  grant ;  and  other  courts  may 
construe  it  to  be  a  contract  irrepealabie  and  unalterable.  It  would 
have  been  very  easy  to  have  made  this  matter  plain  if  the  parties 
meant  so. 
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It  is  said  tliat  tlie  court  cannol;  restore  things  to  where  they 
were,  and  that  it  cannot  restore  them  to  a  corporation,  the  Boston, 
Hartford  &  Erie  R.  R.  Co.,  wliich  has  been  deprived  of  its  exkt- 
ence  by  the  power  which  created  it.  It  may  be  well,  then,  to 
consider  where  they  are,  and  whether  any  restoration  is  necessaiy. 

The  Boston,  Hartford  &  Erie  R.  R.  Co.  as  a  Connecticut  cor- 
poration has  indeed  been  dissolved  in  Connecticut,  but  the  Hart- 
ford, Providence  &  Fishkill  R.  R.  Co.  is  still  alive  as  a  corporation, 
at  least  in  Rhode  Island.  Its  charter  has  nevor  been,  so  far  as  we 
are  informed,  repealed  or  declared  forfeited.  If  it  had  been,  the 
land  over  which  they  held  the  easement  would  have  reverted  lo 
the  former  owners.  It  is  only  by  that  charter,  or  by  succession 
to  it,  that  that  corporation,  or  any  other,  can  hold  it.  The  stock- 
holders may  all  be  foreigners,  but  the  corporation  must  be  a  Ehode 
Island  corporation.  The  very  agreement  now  in  controversj  evi- 
dently contemplated  that  the  Hartford,  Providence  &  Fishkill 
R.  R.  Co.'s  charter  would  continue  to  exist  for  ages,  or  the  agree- 
ment would  not  have  bound  it  to  renew  the  lease  at  the  end  of 
nine  hundred  and  ninetv-nine  years. 

The  Boston,  Hartford  &  Erie  R.  R.  Co.  claim,  by  virtue  of  sev- 
eral assignments,  to  be  the  holder  of  the  largest  portion  of  the 
Hartford,  Providence  &  Fishkill  R.  R.  Co.'s  stock.  This  stock, 
as  I  understand,  was  never  conveyed  to  the  Boston,  Hartford  & 
Erie  R.  R.  Co.,  but  to  Bartholomew  as  trustee,  and  was  conveyed 
by  the  assignees  in  bankruptcy  to  the  New  York  &  New  Eng- 
land Railroad  Co.,  and  under  a  decree  of  court  delivered  to  thein 
by  said  Bartholomew. 

If  they  have  obtained  control  of  a  majority  of  the  stock,  this 
court  has  no  power  to  prevent  their  using  the  power  it  gives  them, 
so  long  as  they  proceed  according  to  their  charter  and  the  law8,aDd 
with  a  proper  regard  for  the  rignts  of  the  minority.  . 

But  it  IS  claimed  by  the  respondent,  the  New  York  &  Kew 
England  R.  R.  Co.,  that  the  Hartford,  Providence  &  Fishkill  R 
R.  having  been  sold  to  the  Boston,  Hartford  &  Erie  R.  R  Ca, 
and  the  Boston,  Hartford  &  Erie  R.  R.  having  been  sold  to  them, 
they  are  the  owners  of  the  road,  bona  fide  purchasers  for  value  and 
without  notice,  clothed  with  the  legal  title,  and  so  consequently 
entitled  to  redeem,  and  that  being  so  they  are  Jiot  afiected  by  anj 
equities  between  the  Boston,  Hartford  &  Erie  R.  R.  Co.  and  the 
former  owners.  If  they  are  entitled  to  redeem,  then  the  Hartford, 
Providence  &  Fiskkill  R.  R.  Co.  is  not. 

It  is  necessary  therefore  to  examine  the  Berdell  mortgage  so 
called. 

The  Boston,  Hartford  &  Erie  R.  R.  corporation  being,  in  my 
view,  a  Connecticut  corporation  only,  by  deed  of  March,  19,  1S66, 
conveyed  among  other  tilings  its  railroad  in  Rhode  Island,  between 
Providence  and  Willimantic,  to  Berdell  and  others,  trustees,  to 
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secnre  an  issue  of  bonds  to  the  amount  of  $20,000,000.  In  the 
preamble  it  is  described  as  a  corporation  existing  under  tlie  laws 
of  Ehode  Island,  etc.  Among  other  extraordinary  pro',  isions,  it 
contains  one  very  remarkable.  By  section  10  the  bondholders  on 
taking  possession  may  organize  themselves  into  a  corporation, 
choose  directors  and  officers,  fix  a  corporate  name,  etc.,  and  the 
mortgage  undertakes  to  invest  this  corporation  so  formed  with  all 
the  franchises  and  powers  of  the  Boston,  Hartford  &  Erie  B.  B. 
Co. 

Whether  they  had  power  to  make  such  a  voluntary  corporation 
for  railroad  purposes  m  Massachusetts  or  Connecticut  is  not  for  the 
courts  of  this  State  to  decide. 

For  certain  purposes  the  power  of  voluntary  incorporation  has 
existed  in  Bhode  Island  since  January,  a.d.  1839 ;  but  not  as  to 
railroads.  And  so  far  as  creating  a  Bhode  Island  corporation  is 
concerned,  this  provision  must  be  considered  as  utterly  void,  so  far 
as  the  mortgage  could  give  any  such  power.  One  corporation  can- 
not ffive  authority  to  anybody  to  create  another  corporation,  at  least 
by  the  laws  of  this  State. 

But  it  18  said  this  mortgage  was  ratified  and  confirmed  by  the 
Le^lature  of  Bhode  Island  at  its  January  Session,  a.d.  1806. 
It  IS  enough  at  present  to  say  that  so  far  as  the  mortgage  pretended 
to  give  the  bondholders  power  to  form  a  new  corporation  in  Bhode 
Island  the  legislature  could  not  delegate  to  others,  by  ratification  or 
otherwise,  one  of  the  most  important  powers  of  legislation ;  and 
more,  they  could  not  delegate  a  power  tliey  did  not  possess  them- 
selves, i.e.,  a  power  to  create  such  a  corporation  except  in  the  mode 
prescribed  in  the  Constitution. 

Under  this  provision,  however,  the  bondholders  did  undertake  to 
form  a  new  corporation  to  which  they  gave  the  name  of  the  Kew 
York  &  New  England  B.  B.  Co. 

I  call  it  a  new  corporation,  for  it  would  be  difficult  to  say  what 
is  a  new  corporation  if  this  is  not.  There  is  not  only  a  new  name, 
but  a  new  stock  created.  The  stockholders  are  in  no  sense,  as  it 
seems  to  me,  successors  of  the  old.  And  there  is  a  new  capital, 
and  I  think  of  a  different  amount. 

If  the  legislature  had  provided,  by  a  general  law  in  force  before 
these  transactions  took  place,  that  wnen  mortgagees  took  possession 
of  a  road,  and  the  right  of  redemption  was  gone,  they  might 
apportion  the  old  stock  among  themselves,  and  so  on  with  all  the 
rights,  privileges,  duties,  and  liabilities  of  the  old  corporation,  there 
would  be  some  ground  for  holding  one  to  be  the  successor  of  the 
other.  All  stocxholders  in  the  mortgagor  corporation  then  would 
have  lield  subject  to  the  law,  and  on  the  understanding  that  upon 
a  foreclosure  their  stock  passed  to  the  mortgagees. 

At  the  Mav  Session,  a.d.  1873,  the  Legislature  of  Bhode  Island 
passed  an  act  by  which  the  New  York  &  New  England  B.  B.  Co. 
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"  is  hereby  recognized  and  declared  to  be  a  corporation  invested 
with  all  the  powers,  privileges,  and  franchises,  etc.,  and  subject  to 
all  the  duties,  etc.,  of  said  Boston,  Hartford  ife  Erie  R  R.  Co.," 
and  the  proceedings  in  forming  said  corporation  are  ratified  and 
confirmed. 

It  is  difficult  to  see  how  an  act  of  the  Legislature  of  Rhode 
Island  could  validate  the  formation  of  a  Connecticut  or  Massachu- 
setts corporation,  or  could  invest  the  new  corporation  with  the 
franchises  of  a  Connecticut  corporation ;  and,  as  I  have  said,  the 
Boston,  Hartford  &  Erie  R.  R.  Co.,  in  my  view,  never  had  a  cor- 
porate existence  in  Rhode  Island. 

But  there  is  still  another  difficulty  :  if  the  act  merely  means  to 
recognize  the  New  York  &  New  England  R.  R.  Co.  as  a  Connecti- 
cut corporation,  there  was  no  need  of  it.  If  it  mtended  to  make 
it  a  Rhode  Island  corporation,  which  it  certainly  was  not  before, 
then  a  Rhode  Island  corporation  cannot  constitutionally  be  created 
in  that  mode.  And  for  the  same  reason  bef oi-e  given  in  regard  to 
the  Boston,  Hartford  &  Erie  R.  R.  Co.,  the  ifew  York  &  New 
England  R.  R.  Co.  has  no  legal  existence  as  a  Rhode  Island  cor- 
poration. The  notice  given  was  only  of  a  petition  praying  for  an  aci 
concerning  the  New  Y  ork  &  New  England  R.  R  Co.,  and  to  con- 
firm the  transfer  by  the  trustees.  But  it  is  to  he  noticed  that 
whatever  effect  this  ratification  might  have  had  otherwise,  it  con- 
tained an  express  reservation  of  the  rights  of  other  persons  and  cor- 
porations, and  the  New  York  &  New  England  R  R  Co.  accepted 
it  with  this  qualification. 

In  the  suit  for  foreclosure  in  Rhode  Island  under  the  Berdell 
mortgage,  Ellis  et  al.  v.  The  Boston,  Hartford  &  Erie  R  R  Co.  et 
als.,  Equity  No.  991,  at  the  March  Term,  a.d.  1875,  the  Hartford, 
Providence  &  Fishkill  R.  R.  Co.  was  not  a  party.  Of  course  they 
are  not  bound  by  the  decree  of  foreclosure  made  in  that  suit,  June 
30,  1875.  But  lurther,  the  rights  of  the  stockholders  of  the  Hart- 
ford, Providence  &  Fishkill  R.  R  Co.,  and  of  all  persons  and  cor- 
porations not  parties  to  the  suit,  are  expressly  reserved.  The  deed 
from  the  assignees  contained  still  broader  notices.  Thus  at  its 
formation  the  New  York  &  New  England  R.  R.  Co.  had  notice  of 
the  existence  of  other  claims. 

In  the  suits  in  equity  in  the  United  States  Circuit  Court  to  re- 
deem the  mortgages  there,  the  Hartford,  Providence  &  Fishkill 
R.  R.  Co.  were  indeed  made  parties.  But  that  suit  related  only 
to  the  Connecticut  portion  of  the  road  as  stated  by  the  respondents 
in  their  answer. 

It  is  true  the  complainants  in  their  bill  designate  the  New  York 
&  New  England  R.  R.  Co.  as  a  Rhode  Island  corporation.  But 
when  the  parties  and  the  facts  all  are  before  us,  the  court  is  bound 
to  know  and  to  apply  to  the  case  the  provisions  of  our  Constitu- 
tion and  laws. 
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So  far  as  concerns  the  point  made  by  the  complainant  that  the 
agreement  of  August,  a.d.  1863,  was  without  consideration,  it  can- 
not affect  the  validity  of  sales  of  stock  voluntarily  made  by  a  por- 
tion of  the  stockholders  for  a  price  they  chose  to  take. 

As  concerns  the  charges  of  fraud  m  the  subscription  to  the 
stock  of  the  Boston,  Hartford  &  Erie  R.  R.  Co.,  we  all  agree  that 
none  is  shown  satisfactorily.  And  it  is  evident  that  the  statement 
that  the  expenses  of  completing  the  railroad  would  not  exceed 
$1,000,000  was  an  estimate  only ;  if  an  agreement,  we  cannot  con- 
sider it  as  a  condition. 

On  the  view  I  have  taken  the  question  of  laches  and  of  the  stat- 
ute of  limitations  become  unimportant. 

Mv  conclusion  would  be  that  the  Hartford,  Providence  &  Fish- 
kill  II.  R.  Co.  is  still  in  existence  as  a  legal  Rhode  Island  corpora- 
tion, and  entitled  to  the  possession  of  the  road  on  redeeming  the 
Khode  Island  mortgage  and  so  much  of  the  Berdell  mortgage  as 
might  belong  to  them  to  redeem,  if  any,  and  any  other  debts  or  claims 
which  by  subrogation  or  otherwise  the  New  1  ork  &  New  England 
K.  R.  Co.  may  equitably  hold  against  said  road,  or  for  any  expendi- 
tures of  money  upon  it.  WheSier  the  holders  of  the  Berdell  bonds 
who  did  not  convert  them  into  New  York  &  New  England  R.  R. 
Co.  stock  were  bound  by  the  acts  of  their  trustees  in  conveying  to 
the  new  corporation,  I  express  no  opinion. 

Decree  entered  March  5, 1881,  dismissing  the  bill  without  costs. 

Note  by  the  Repobteb.— After  the  proceedings  in  this  case  reported  in 
12  R.  I.,  220,  the  cause  came  on  for  hearing  upon  its  merits,  on  bill,  answers, 
exhibits,  depositions,  and  oral  testimony  adduced ;  before  Potter,  Matteson, 
and  Stiness,  JJ.,  May  20,  21,  22,  and  24,  1880. 

A  majority  of  the  stockholders  of  a  corporation  cannot  dispose  of  or  ex- 
change the  interest  of  a  stockholder  in  its  assets  without  his  consent.  Winch 
r.  Birkenhead,  5  DeG.  &  Sm.,  562;  Solomons  v.  Laing,  12  Beav.,  377;  Sharon 
<'inal  Co.  V.  Fulton  Bank,  7  Wend.,  412;  Abbott  v,  American  Company,  83 
Bnro.,  578;  Kean  v.  Johnson,  1  Btockt.,  N.  J.,  410,  414;  Zabriskie  v.  Hack- 
ensack  R.  R.,  18  N.  J.  Eq.,  8  C.  E.  Green,  178;  Black  v.  Delaware,  etc., 
Canal  Co.,  24  N.  J.  Eq.,  9  C.  E.  Green,  455;  Lauman  v,  Lebanon  Valley  R. 
R.  Co.,  30  Pa.  St..  42;  McCurdy  ©.  Myers,  44  Pa.  St.,  535;  Metropolitan 
Bank  17.  Godfrey,  23111.,  602,  603;  Caldwell  v.  City  of  Alton,  33  111.,  418; 
New  Orleans,  etc.,  R.  R.  Co.  v.  Harris,  27  Miss.,  517;  Angell  and  Ames  on 
Corporations,  §§271,  272,  499;  Redfield  on  Railways,  Chap.  XXII.,  Sec.  1, 
par.  2  and  7,  and  note  to  7;  Green's  Brice*s  Ultra  Vires,  pp.  538,  550. 

A  corporation  can  exercise  no  other  powers  than  those  specially  conferred 
by  the  act  creating  it,  or  such  as  are  incidental  or  necessary  to  carry  into  effect 
the  purposes  for  which  it  was  created. 

The  generarproposition  of  law  on  this  point  is  well  stated  in  Metropolitan 
Bank  9.  Godfrey,  et  al.,  28  111.,  602,  603,  where  in  notes  on  page  603  a  large 
number  of  cases  are  cited  which  sustain  the  propositions  that  a  statute  cor- 
poration is  confined  strictly  to  the  powers  grantea  by  the  statute ;  that  it  is  a 
breach  of  trust  for  a  corporation  to  transcend  its  powers;  that  on  this  ground 
a  corporation  may  be  enjoined  from  doing  an  unauthorized  act,  and  that  such 
unauthorized  acts  are  adjudged  to  be  illegal  both  at  law  and  in  equity. 

'^In.  its  corporate  capacity,"  says  the  court,  p.  602,  ''a  corporation  is  a 
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mere  creature  of  the  act  to  which  it  owes  its  existence ;  it  may  correctly  be 
said  to  be  precisely  what  the  act  incorporating  it  has  niade  it ;  to  derive  ite 
powers  from  the  act ;  and  to  be  capable  of  exerting  its  faculties  only  in  the 
manner  that  act  authorizes. 

In  Caldwell  v.  City  of  Alton,  33  HI.,  418,  the  court  says,  '^Itis  a  principle 
everywhere  recognized,  that  a  corporation,  public  or  private,  posaesses  and 
can  exercise  no  other  powers  than  those  specially  conferred  by  the  act 
creating  it,  or  such  as  are  incidental  or  necessary  to  carry  into  effect  the  pur- 
poses for  which  it  was  created." 

In  McCurdy  v,  Myers,  44  Pa.  St.,  535,  it  was  held  that  while  a  majority 
of  the  stockholders  of  a  corporation  have  power  to  dissolve  it,  they  cannot 
dispose  of  or  exchange  the  interest  of  a  stockholder  in  its  assets,  without  his 
consent. 

In  Winch  o.  Birkenhead,  5  DeG.  A  Sm.,  562,  an  agreement  by  which  one 
railway  company  was  to  allow  the  other  to  work  the  lines  and  use  the  prop- 
erty and  plant  of  another  railway  company  for  ninety-nine  years  was  held  not 
to  be  distinguishable  from  a  lease,  to  grant  which  was  not  within  the  gtatu- 
tory  powers  of  the  granting  company,  and  required  further  legislation  before 
it  could  be  effective. 

And  in  Redfield  on  Railways,  Chap.  XXTI.,  Sec.  1,  paragraph  2,  it  is  held, 
adopting  the  English  rule,  that  if  one  railway  leases  its  entire  use  to  another 
company,  as  the  public  thereby  lose  the  security  of  the  first  company  for 
care  and  diligence  in  the  discharge  of  its  public  duties,  the  contract,  unless 
made  in  pursuance  of  an  act  of  the  legislature  or  ratified  by  such  act  is  ill^ 
gal  as  against  public  policy. 

'^The  State  confers  upon  a  railway  some  of  its  most  essential  powers  of 
sovereignty,  that  of  eminent  domain  and  of  a  virtual  monopoly  in  transpor- 
tation of  freight  and  passengers,  and  in  return  therefore  stipulates  for  the 
faithful  performance  of  these  duties  by  the  corporation.  The  corporation 
have  no  more  right  in  equity  and  justice  to  transfer  their  obligations  to  other 
companies,  or  to  natural  persons,  than  the  State  have  to  withdraw  then 
altogether.  Either  would  be  regarded  as  an  abuse  of  the  powers  conferred^ 
or  an  impairing  of  the  just  obligations  of  the  contract  resulting  from  the 
grant  and  its  acceptance."  Redfield  on  Railways,  Chap.  XXII.,  Sec.  1,  par- 
7,  note. 

In  Thomas  «.  West  Jersey  R.  R.  Co.  (**The  Reporter,"  May  5th,  18S0, 
661),  the  court  holds  that  the  powers  of  corporations  organis&ed  under  Illa- 
tive charters  are  only  such  as  the  statutes  confer.  That  a  lease  by  a  railroad 
company  of  all  its  road,  rolling-stock  and  franchises  for  which  there  is  no 
authority  given  in  its  charter,  is  uUra  vires  and  void.  And  further,  that  the 
ordinary  clause  in  the  charter  authorizing  such  corporations  to  contract  vitb 
other  transportation  companies  for  the  mutual  transfer  of  goods  and  p«^ii- 
gers  over  each  o therms  road,  is  no  authority  to  lease  its  road  and  franchises. 

A  lease  for  nine  hundred  and  ninety-nine  years  is  for  all  practical  purposes 
an  absolute  conveyance. 

In  Black  v.  Delaware,  etc.,  Canal  Co.,  24  N.  J.  Eq.,  465,  it  was  held  tbit 
'*  Equity  looks  at  the  substance  of  things,  and  not  at  mere  names.  For  all 
substantial  practical  purposes  a  lease  for  nine  hundred  and  ninety-nine  jeare 
is  a  conveyance  in  fee,  it  would  carry  us  to  a  period  as  distant  in  the  futuic 
as  the  time  of  Alfred  the  Great  is  remote  in  the  past,  and  if  our  courts  should 
permit  corporations  without  legislative  authority  first  had,  to  make  any  dis- 
position of  their  entire  franchises  that  a  controlling  interest  might  detemine 
upon,  the  private  rights  of  minorities  would  be  no  more  secure  against  inva- 
sion now  than  they  were  in  those  semi-barbarous  days.'^ 

In  New  Orleans,  etc.,  R.  R.  «.  Harris,  27  Miss.,  517,  the  court  held  that  a 
railroad  was  chartered  by  the  legislature  of  Louisiana,  by  the  name  of  the 
New  Orleans,  Jackson  &  Great  Northern  R.  R.  Co.       Subsequently  another 


CHILD  V.  K.  T.  &  N.  E.  B.  B.  CO.  329 

lailroftd  was  chartered  by  the  name  of  the  Canton,  etc.,  R.  R.  Co.  The  latter 
company  were  subsequently,  by  an  act  of  the  legislature  of  Louisiana,  author- 
ized and  empowered  to  assign,  transfer  and  set  over  to  the  former,  all  the 
righte,  powers,  privileges,  franchises,  immunities  and  exceptions  held  by 
them  under  their  charter,  as  well  as  the  stock  subscribed  to  them,  upon  such 
terms  and  conditions  as  shall  be  agreed  upon  by  the  board  of  directors  of  said 
company,  provided,  that  the  said  act  of  the  legislature  should  be  accepted 
and  approved  by  the  stockholders  representing  a  majority  of  stock  subscribed 
to  said  company  at  a  meeting  of  stockholders  called  for  that  purpose.  The 
court  after  saying,  p.  535,  that  it  was  not  controverted,  that  the  Canton,  etc., 
Co.,  under  its  charter  was  incapable  of  making  the  alleged  transfer  and 
assignment,  but  that  it  w{»  insisted  that  ample  power  and  authority  for  that 
puroose  was  conferred  by  the  aforesaid  act  of  the  le^slature  of  the  State, 
held  that  the  act  in  question  did  not  invest  the  stockholders  representing  a 
majority  of  the  stock  subscribed  in  the  Canton  Company  with  authority  to 
accept  the  amendments  proposed  to  the  charter. 

In  Lauman  «.  Lebanon  Valley  R  R.  Co.,  80  Pa.  State,  42,  it  was  held  that 
although  a  single  stockholder  in  a  railroad  corporation  has  no  right  to  object 
to  a  transfer  of  all  the  property  of  the  corporation  to  another  company  under 
the  authority  of  an  act  of  the  legislature,  he  cannot  be  compellea  by  law  to 
accept  the  stock  of  the  other  company  in  payment  for  the  shares  held  by  him, 
and  that  a  majority  of  the  members  of  said  corporation  could  not  be  author- 
ized to  direct  the  interest  of  such  stockholder  by  such  a  transfer  to  be  paid 
for  in  the  shares  of  such  other  company,  without  first  giving  security  for  the 
interest  of  such  dissenting  stockholder. 

In  Black  «.  Delaware  &  Raritan  Canal  Co.,  24  N.  J.  Eq.,  455,  where  a 
hill  was  filed  to  enjoin  the  United  Companies  of  New  Jersey  from  executing 
a  lease  of  their  roads  and  canal  to  the  Pennsylvania  R  R.  Co.  for  the  term  of 
nine  hundred  and  ninety-nine  years,  it  was  held  that  such  a  lease  was  such  a 
novation  of  the  undertaking  as  would  impair  the  obligation  of  the  contract, 
and  that  while  the  le^slature  in  the  exercise  of  the  ri^ht  of  eminent  domain 
may  authorize  shares  in  corporations,  and  corporate  franchises,  to  be  taken 
for  public  uses,  it  must  be  upon  just  compensation,  and  that  they  may,  when 
public  necessity  required  it,  grant  authority  to  consolidate  existing  railroad 
routes,  but  must  provide  just  compensation  for  the  shares  of  such  stock- 
holders as  dissent. 

SeeBissell  «.  Michigan  Southern,  etc.,  R  R.   Co.,  22  New  York,  258; 

Meadf.  New  York,  etc.,  R  R.  Co.,  46  Conn.,  199;  State  «.  Bailey,  16  Ind., 
46. 


John  Child  and  Another 


New  Tobk  &  New  Englaih)  E.  E.  Co.  and  Another. 

[129  Musachusetts  B^porU^  170.    July  5,  1880.     Ames  &  Lobd,  JJ.,  absent.] 

By  the  terms  of  a  mortga&e  made  by  a  railroad  corporation  to  trustees,  to 
secure  the  paynaent  of  certain  bonds  with  interest  coupons  attached,  in 
case  of  default  in  payment  of  principal  or  interest,  the  trustees  were  to 
take  possession  of  the  property  mortgaged  for  the  purposes,  of  fore- 
closure, and  on  the  foreclosure  becoming  absolute,  by  such  possession 
continuing  a  certain  time,  the  bondholders  might  form  themselves  into 
a  new  corporation,  with  a  capital  stock  equal  to  the  outstanding  mort- 
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gage  debt,  at  a  meeting  at  which  each  bondholder  was  entitled  to  cut 
one  Tote  for  '^eyery  one  thousand  dollars  principal  eum  of  sivch  bonded 
debt  held  by  him.**  It  was  further  provided  that  the  new  oorpontioa 
should  consist  of  the  holders  of  the  mortgage  bonds,  *'at  the  rate  of  ten 
shares  for  every  bond  of  one  thousand  dollars,  as  said  bonds  shall  be 
surrendered  to  said  new  corporation  to  be  exchanged  for  certificates  of 
stock  at  the  rate  aforesaid."  While  this  mortgage  was  in  force,  the 
railroad  corporation  made  a  contract  with  A.,  by  which  the  latter  agreed 
that  the  interest  maturing  on  a  portion  of  the  mortgage  bonds  should  be 
paid  at  maturity ;  that  an  agreement  to  that  effect  should  be  indorsed 
on  these  bonds ;  and  that  any  interest  which  A.  should  be  obliged  to 
pay  should  be  and  remain  a  valid  lien  on  all  the  property  secured  by  the 
mortgage.  Held,  that,  upon  foreclosure  of  the  mortgage,  the  capiul 
stock  of  the  new  corporation  was  to  be  determined  by  the  princinalsum 
of  the  mortga^  debt,  without  regard  to  the  unpaid  interest;  ana  that  i 
holder  of  bonds,  issued  under  the  contract  between  the  corporation  and 
A.,  and  who  had  received  payment  of  interest  from  A.,  was  entitled  to 
ten  shares  of  stock  for  each  bond,  without  redeeming  the  coupons  paid; 
that  A.  was  not  entitled  to  any  stock ;  and  that  a  person  to  whom  A 
had  sold  interest  coupons  when  overdue  had  no  greater  rights  than  A 

Bill  in  equity,  originally  brought  by  John  Child,  the  holder  of 
certain  mortgage  bonds,  issued  bv  the  Boston,  Hartford  &  Erie  R 
K.  Co.  to  compel  the  firet-named  defendant  to  issue  to  him,  upon 
the  surrender  of  the  bonds,  shares  of  stock  in  the  defendant  corpc»- 
poration.  John  Foster,  the  holder  of  similar  bonds,  was,  after  the 
tiling  of  the  bill,  allowed  to  join  as  a  party  plaintiff ;  and  the  New 
York,  Lake  Erie  &  Western  E.  R.  Co.,  the  holder  of  certain 
interest  warrants  or  coupons,  once  attached  to  tlie  bonds  held  by 
the  plaintiffs,  was  permitted  to  become  a  party  defendant.  The 
case  was  heard  by  Morton,  J.,  on  the  bill  and  answers,  and  reserved 
for  the  determination  of  the  full  court.  The  facts  appear  in  the 
opinion. 

F.  W.  Hurd,  for  John  Child. 

D.  Foster,  for  John  Foster. 

T.  K.  Lothrop,  for  the  New  York  &  New  England  R.  R  Ca 

W.  D.  Shipman  (of  New  York),  for  the  New  York,  Lake  Erie 

&  Western  R.  R.  Co. 

Morton,  J. — The  rights  of  the  parties  in  this  case  depend  upon 
the  true  construction  of  the  mortga^  executed  on  March  19, 1S66, 
by  the  Boston,  Hartford  .&  Erie  R.  R.  Co.,  and  known  as  the 
Berdell  mortgage.  This  mortgage  was  given  to  trustees  to  secure 
bonds,  each  in  the  sum  of  one  thousand  dollars,  issued  by  the  oom- 

Eany  to  the  amount  of  twenty  millions  of  dollars,  payable  on  the 
rst  day  of  January,  1890,  with  interest  at  the  rate  of  seven  per 
cent  per  annum,  payable  semi-annually  on  the  first  days  of  Januiiy 
and  July  in  each  year,  upon  the  presentation  and  delivery  of  tifi 
proper  interest  warrants  annexed  to  the  several  bonds. 

By  the  provisions  of  the  mortgage,  in  case  of  any  default,  in  the 
payment  of  principal  or  interest,  continuing  for  six  months,  the 
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trustees  are  authorized  to  take  possession  of  the  road  and  other 
property  mortgaged,  for  the  purposes  of  foreclosure,  and,  if  such 
default  continue  for  eighteen  months  after  notice  of  the  entry  to 
foreclose  is  given  to  the  mortgagor,  the  foreclosure  shall  be 
absolute,  and  the  whole  of  the  property  shall  vest  absolutely  and 
in  fee  in  the  trustees. 

The  tenth  article  is  as  follows :  "  In  case  of  an  absolute  fore- 
closure under  the  provisions  of  this  instrument,  it  shall  be  the  duty 
of  the  trustees  to  call  a  meeting  of  the  holders  of  the  mortgage 
bonds  secured  by  this  instrument,  by  an  advertisement  of  the  time 
and  place  and  object  thereof,  at  least  three  times  a  week,  for  three 
successive  weeks,  in   newspapers   published,  one  in   the   city  of 
Boston,  one  in  the  city  of  rrovidence,  one  in  the  city  of  Hartford, 
one  in  the  city  of  New  iTork,  and  one  in  London,  in  England ; 
and  the  bondholders  at  such  meeting  may,  at  an  election  to  be 
presided  over  by  such  of  the  parties  of  the  second  part  or  tlieir 
successors  as  shall  be  present,  and  in  which  each  bondholder  may 
cast  one  vote  for  every  one  thousand  dollars  principal  sum  of  such 
bonded  debt    held  by  him,  choose  from  their  number  a  board  of 
directors  of  like  number  with  the  then  board,  and  may  organize 
tliemselves  into  a  corporation,  with  a  corporate  name  to  be  selected 
by  them,  and  a  capital  stock  equal  to  such  outstanding  mortgage 
debt,  divided  into  shares  of  one  hundred  dollars  each,  which  said 
corporation  shall  be  invested  with  all  the  powers,  privileges  and 
franchises,  and  shall  be  subject  to  all  the  duties,  liabilities  and 
restrictions  of  the  Boston,  Hartford  &  Erie  E.  R.  Co.,  and  shall 
consist  of  the  holders  of  the  mortgage  bonds  secured  hereby,  at  the 
rate  of  ten  shares  for  every  bond  of  one  thousand  dollars  or  of  two 
hundred  pounds  sterling,  as  said  bonds  shall  be  surrendered  to  said 
new  corporation  to  be  exchanged  for  certificates  of  stock  at  the 
rate  aforesaid.     And  the  said  parties  of  the  second  part  shall  by 
deed  convey  unto  the  said  new  corporation  all  the  said  mortgaged 
property,  premises,  estate  and  franchises,  and  all  additions  thereto, 
and  all  moneys  remaining  in  their  hands  when  they  shall  be  fully 
paid  and  indemnified  for  their  services  and  liabilities  as  herein- 
before provided ;  copies  of  which  said  deed  shall  be  recorded  or 
lodged  wherever  this  instrument  is  required  by  law  to  be  recorded 
or  lodged ;  and  upon  the  organization   of  the  bondholders  into  a 
corporation,  they  shall  file,  in  the  offices  of  the  several  secretaries 
of  state  above  named,  copies  of  their  proceedings  in  the  organiza- 
tion, under  their  corporate  seals,  attested  by  tneir  president  and 
secretary,  which  shall  be  prima-facie  evidence  in  all  suits  for  or 
against  them  that  they  are  a  corporation  ;  and  after  that  time  no 
bondholder  shall  participate  in  the  earnings  of  the  mortgaged  pro- 
perty until  he  surrenders  his  bonds  to  the  new  corporation,  as  herein 

provided." 
The  mortgagor  failed  to  pay  the  interest  warrants  annexed  to 
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the  bonds,  and  after  the  default  had  continued  more  than  six 
months  the  trustees  took  possession  of  the  mortgaged  premises,  in 
September,  1871 ;  and,  after  the  lapse  of  eighteen  months,  the 
deianlt  still  continuing,  they  called  a  meeting  of  the  bondholders, 
at  which  meeting,  viz.  in  April,  1873,  the  New  York  &  New  Eng- 
laijd  R.  R.  Co.  was  duly  organized  as  a  corporation.  In  May, 
1873,  the  States  of  Massachusetts,  Rhode  Island,  and  Connecticut, 
through  which  the  road  runs,  severally  passed  statutes  ratifying  and 
confirming  the  proceedings  of  the  bondholders  by  which  the  cor- 
poration was  formed.  In  each  of  these  statutes,  the  second  section 
provides  that  "  the  capital  stock  of  said  company  shall  not  exceed 
two  hundred  thousand  shares  of  one  hundred  dollars  each;  and  the 
same  may  be  issued  to  the  holders  of  said  bonds  upon  the  sur- 
render thereof  to  said  corporation,  as  provided  in  said  mortgage, 
at  the  rate  of  ten  shares  for  every  bona  of  one  thousand  dollars  so 
surrendered." 

It  appears  that,  before  the  trustees  had  taken  possession  for  the 
purpose  of  foreclosure,  the  Erie  Ry.  Co.,  under  a  contract  with  the 
Boston,  Hartford  &  Erie  R.  R.  Co.,  to  which  we  shall  hereafter 
refer,  had  paid  to  certain  holders  of  bonds  secured  by  the  mort- 
gage a  large  number  of  the  interest  warrants,  which  upon  snch 
payment  were  detached  from  the  bonds  and  delivered  to  said  Erie 
Ry.  Co.,  and  which  it  has  since  transferred  to  the  New  York,  lAke 
Erie  &  Western  R.  R.  Co.,  one  of  the  parties  to  this  suit. 

The  first  question  is  whether  the  New  York  ife  New  England  K. 
R.  Co.  is  required  to  issue  certificates  of  stock  to  the  holdere  of 
the  bonds  at  the  rate  of  ten  shares  for  every  bond  of  one  thousand 
dollars,  and  also  to  issue  certificates  of  stock  at  the  same  rate  to 
the  holders  of  interest  warrants  which  were  due  and  unpaid  at  the 
time  of  the  organization  of  the  corporation.  It  seems  to  us  clear 
that  the  purpose  and  understanding  of  the  parties  to  the  mortgage 
was  that,  if  the  trustees  were  obliged  to  foreclose,  the  holders  ut 
the  bonds  should  form  a  corporation  with  a  capital  stock  of  twenty 
million  dollars,  and  that  certificates  of  the  stock  should  he 
exchanged  for  the  bonds  to  the  same  amount,  at  the  rate  of  ten 
shares  for  each  bond  of  one  thousand  dollars  with  all  the  unpaid 
interest  warrants  attached.  The  tenth  article  provides  that  the 
holders  of  the  mortgage  bonds  may  hold  a  meeting,  at  whieli  each 
bondholder  may  cast  one  vote  for  everyone  thousand  dollars  princi- 
pal sum  of  such  bonded  debt  held  by  him,  and  may  organize  them- 
selves into  a  corporation  with  "  a  capital  stock  equal  to  such  out- 
standing mortgage  debt,"  and  that  certificates  of  the  stock  shall  be 
issued  in  exchange  for  the  bonds  at  the  rate  of  ten  shares  for  e^eiy 
bond  of  one  thousand  dollars.  The  article  does  not  contemplate 
or  provide  for  the  case  of  interest  warrants  detached  from  the 
bonds,  but  treats  the  unpaid  interest  as  an  incident  of  the  princi- 
pal debt.     The  expression  "  such  outstanding  mortgage  debt,"  by 
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which  the  limit  of  the  capital  is  fixed,  by  natural  construction 
referB  to  the  principal  sum  of  the  bonded  debt,  which  alone  has 
been  previously  mentioned.  This  was  the  construction  of  the 
article  adopted  by  the  parties  to  the  mortgage  when  they  organized 
the  new  corporation,  and  by  the  legislatures  of  the  several  States 
in  the  ratifying  statutes,  and  is,  we  think,  the  true  construction. 

It  follows  that  the  New  York  &  New  England  R.  K.  Co.  can- 
not issue  certificates  to  the  holders  of  the  bonds  to  the  amount  of 
their  face,  and  also  to  the  holders  of  the  detached  interest  war- 
rants. It  is  required  only  to  issue  certificates  to  the  amount  of 
the  principal  sum  of  the  bonds,  whether  the  interest  warrants  have 
been  detached  or  not. 

But  a  more  diificult  question  is  whether,  in  cases  where  the 
interest  warrants  have  been  detached,  the  corporation  should  issue 
the  certificates  solely  to  the  holders  of  the  bonds,  or  in  part  to  them 
and  in  part  to  the  holders  of  the  detached  interest  warrants,  in 
proportion  to  their  interests  in  the  whole  mortgage  debt,  principal 
and  interest. 

In  an  ordinary  case  of  a  bond  with  interest  warrants  attached 
Beeured  by  a  mortgage,  if  the  holder  of  the  bond  should  sell  the 
interest  warrants,  it  may  be  that,  when  such  holder  realized  the 

)>roceed8  of  the  mortgage  by  a  foreclosure  or  otherwise,  he  would 
lold  them  for  the  jomt  benefit  of  himself  and  the  owner  of  the 
interest  warrants,  upon  the  ground  that  the  mortgage  is  security 
for  the  whole  debt,  interest  as  well  as  principal ;    and  it  may  be 
that,  if,  upon  foreclosure,  the  proceeds  are  not   snfiicient  to  pay 
both,  it  would  be  equitable  that  they  should  be  divided  pro  rata 
l>etween  all  who  are  secured  by  the  mortgage.     Whether,  under 
the  peculiar  terms  of  the  Berdell  mortgage,  this  result  would  fol- 
low, in  case  any  of  the  bondholders  had  before  the  foreclosure 
pold  their  interest  warrants  by  an  ordinary  contract  of  sale  con- 
taining no  special  terms  affecting  the  rights  of  the  parties  to  it,  we 
do  not  feel  called  upon  to  discuss.     No  party  is  represented  in 
this  case  who  holds  interest  warrants  thus  acquirea.     The  only 
party  to  the  case  who  holds  detached  interest  warrants  is  the  New 
York,  Lake  Erie  &  Western  R.  R.  Co.     It  acquired  the  interest 
warrants  from  the  Erie  Ry.  Co.  after  they  were  overdue,  and  took 
only  the  rights  of  that  company.      The   question   therefore  is 
whether  the    Erie  Ry.  Co.  would  be  entitled,  as  the  holder  of 
detached  interest  warrants,  to  receive  a  portion  of  the  stock  which 
under  the  Berdell  mortgage  is  to  be  issued  in  exchange  for  the 
bonds  to  which  such  warrants  had  been  attached.     If  we  assume 
that  an  ordinary  purchaser  of  interest  warrants  would,  under  this 
mortgage,  be  entitled  to  share  pro  rata  with  the  holder  of  the 
bond  in  the  stock  to  be  issued  m  exchange  for  the  bond,  yet  we 
are  of  opinion  that  the  Erie  Ry.  Co.,  by  its  acts  and  contracts,  is 
estopped  from  asserting  this  right  against  the  plaintiffs. 
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The  Erie  Ry.  Co.  did  not  acquire  these  warrants  by  an  wdi- 
nary  purchase  m  the  market.  On  October  8j  1867,  it  entered  into 
an  agreement  with  the  Boston,  Hartford  &  Erie  E.  R.  Co.,  to 
which  the  trustees  under  the  Berdell  mortgage  were  a  party,  hav- 
ing for  its  main  purpose  the  regulation  of  me  joint  business  of  the 
two  connecting  railroads. 

By  the  ninth  article  of  this  contract  it  is  provided  that  the  Erie 
Ry.  Co.,  "on  the  terms  and  conditions  expressed  herein,  and  to 
promote  the  prompt  development  of  the  business  aforesaid,  is  to 
agree  with  the  several  holders  of  bonds  to  the  amount  of  four  mil- 
lions of  dollars,  secured  by  a  mortgage  to  the  party  of  the  third 
part,  that  the  interest  maturing  on  their  respective  bonds  shall  be 
paid  according  to  the  tenor  of  such  coupons,  which  said  agreement 
is  to  be  written  or  printed  on  said  bonds  in  the  words  and  figures 
following,  to  wit :  '  In  consideration  of  the  provisions  of  a  contract 
of  even  date  for  the  use  of  the  Boston,  Hartford  &  Erie  R.  R,  by 
the  Erie   Rv.   Co.,   the  Erie    Ry.   Co.  hereby  agrees  with  the 
holder   of  this  bond  that  the   several  interest  warrants  hereto 
attached  shall  be  paid  as  they  respectively  mature.     Witness  the 
seal  of  the  Erie  Ry.  Co.  and  tne  signature  of  its  secretary  at  the 
city  of  New  York,  the  eighth  day  of  October,  a.d.  1867.'  "    "  And 
it  is  further  agreed  that  any  interest  warrants  which  the  said  palty 
of  the  second  part  shall  be  obliged  to  take  up  under  the  provisions 
of  this  contract  or  the  indorsement  which  may  be  put  on  any  of 
said  bonds,  shall  be  and  remain  a  valid  lien  on  all  the  franchises 
and  property  named  in  or  secured  by  said  mortgage."     By  a  sub- 
sequent agreement,  dated  July  9,  1868,  the  amount  of  the  bonds 
of  which  the  Erie  Ry.  Co.  was  to  guarantee  the  payment  of  the 
interest  warrants  was  raised  to  five  millions  of  dollars,  and  the  com- 
pany agreed  to  purchase  bonds  to  the  amount  of  five  millions  of 
dollars,  at  the  rate  of  eight  hundred  dollars  for  each  bond  of  one 
thousand  dollars.     Under  these  agreements,  the  Boston,  Hartford 
&  Erie  Ry.  Co.  issued  to  the  Erie  Ry.  Co.  bonds  to  the  amount 
of  four  million  dollars  or  more,  and  the  Erie  Ry.  Co.  afterwards 
sold  portions  of  these  bonds  after  indorsing  upon  them  the  OTar- 
anty  in  the  words  provided  in  said  ninth  article.     The  bondslield 
by  the  plaintiffs  in  this  suit  are  a  part  of  the  bonds  thus  sold  and 
guaranteed.    The  Erie  Ry.  Co.  under  its  said  guaranty  afterwaids 
paid  several  of  the  interest  warrants  as  they  matured,  which  were 
detached  from  the  bonds  and  delivered  to  the  company. 

Upon  this  state  of  facts  we  are  of  opinion  that  the  Erie  Ky. 
Co.  could  not  in  competition  with  the  plaintife  claim  any  right  to 
the  stock  which  under  the  mortgage  is  to  be  issued  in  exchange  for 
their  bonds.  The  plaintifEs  bought  their  bonds  with  the  agree- 
ment of  the  Erie  Rv.  Co.  indorsed  upon  it,  and  upon  the  faith 
of  the  agreement.  This  agreement  is  essentially  a  guaranty.  The 
company  agrees  that  the  several  interest  warrants  shall  be  paid  as 
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they  matnie.  If  the  maker  of  tlie  bonds  did  not  pay  the  interest, 
it  was  the  duty  of  the  ^arantor  to  pay  it.  When  the  plaintiffs 
received  the  amounts  of  the  interest  warrants  they  had  the  ri^ht 
to  regard  it  as  payment  and  extinguishment  of  the  interest,  which 
diminished  the  amount  of  their  debt  and  strengthened  their  secur- 
ity. To  allow  the  company  to  treat  the  transactions  as  purchases 
of  the  interest  warrants  would  make  its  guaranty  of  little  or  no 
value,  and  defeat  the  spirit  of  its  agreement. 

The  stipulation  in  the  contract  of  October  8,  1867,  that  the  in- 
terest which  the  Erie  Ry.  Co.  might  be  obliged  to  pay  under  its 
guaranty  should  remain  and  be  a  valid  lien  on  the  franchises  and. 
property  secured  by  the  mortgage,  cannot  affect  the  rights  of  the 
plaintifte.  It  is  not  contained  in  the  contract  of  the  Erie  Ry. 
Co.  with  the  plaintiff.  The  mere  reference  to  that  contract  as 
the  consideration  of  the  guaranty  cannot  fairly  have  the  effect  of 
incorporating  into  the  guaranty  its  provisions  and  stipulations. 
Tliis  agreement  might  be  of  value  to  the  Erie  Ry.  Co.  in  case 
the  mortgaged  property  should  be  sufficient  to  pay  the  whole  debt, 
both  principal  and  interest,  but  it  cannot  defeat  the  rights  of  the 
plaintiffs  under  the  guaranty  which  they  held,  nor  alter  the  mode 
of  foreclosnre  provided  in  the  Berdell  mortgage.  Haven  v.  Grand 
JuDction  R.  R.,  109  Mass.,  88. 

The  Erie  Ry.  Co.  stood  as  to  the  plaintiffs  in  the  relation  of  a 
guarantor  of  the  payment  of  the  interest  warrants ;  it  was  under  a 
direct  obligation  to  pay  them  in  case  of  default  of  the  principal 
debtor.  Having  made  the  payments  in  pursuance  of  this  obliga- 
tion, it  is  not  entitled  to  be  suostituted  to  the  rights  of  the  plain- 
tiffs in  re^rd  to  those  warrants,  because  such  subrogation  would 
defeat  or  impair  the  security  of  the  plaintiffs  for  their  debt,  would 
violate  the  spirit  of  the  contract  oi  guaranty,  and  would  be  in- 
equitable and  unjust.  Wilcox  v.  Fairnaven  "bank,  7  Allen,  270 ; 
Virginia  v.  Chesapeake  &  Ohio  Canal,  32  Md.,  601,  639 ;  Ketchum 
V.  Duncan,  96  U.  S.,  659,  662 ;  Union  Trust  Co.  v.  Monticello  & 
Port  Jervifi  R.  R.,  63  K  T.,  311. 

We  are  therefore  of  opinion  that,  upon  all  the  facts  of  this  case, 
the  New  York,  Lake  Ene  &  Western  R.  R.  Co.  is  not  entitled  as 
against  the  plaintiffs  to  any  portion  of  the  stock  which  is  to  be 
issued  in  exchange  for  the  bonds  held  by  the  plaintiffs,  and  that 
the  New  York  &  New  England  R.  R.  Co.  should  issue  to  the 
plaintiJSb  certificates  of  stock  to  the  value  of  their  bonds,  at  the  rate 
of  ten  ahares  for  every  bond  of  one  thousand  dollars. 

Decree  accordingly. 
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Fbedebick  p.  James,  Bespondent* 
Jambs  A.  Cowmo,  Impleaded,  etc.,  Appellant 

[82  New  Torh  BeparU,  449.] 

By  the  terms  of  a  mortgage  executed  by  the  W.  8.  £.  P.  R.  Co.,  defendtnt 
C,  as  trustee  for  bondholders,  was  authorized,  iu  case  of  default,  to 
commence  foreclosure  on  request  of  holders  of  bonds  to  a  certain  amount; 
also,  on  written  request  of  a  majority  of  the  bondholders  he  was  author- 
ized to  purchase  on  foreclosure  sale,  and  to  take  measures  to  orgauize  & 
new  company  for  the  benefit  of  the  bondholders,  upon  such  terms  as  a 
majority  of  them  should  direct,  to  which  company  he  should  convey 
the  property.  A  default  having  occurred,  and  the  proper  request  hav- 
ing been  made,  0.  commenced  foreclosure.  Before  sale  plaintif 
herein,  as  a  bondholder,  presented  a  petition  asking  for  a  Btay  of  pro- 
ceedings. An  order  was  entered  in  the  action,  to  which  plaintifi^s  coun- 
sel assented,  by  which  C.  was  directed  to  bid  ''for  the  benefit  of  all  the 
holders  of  the  bonds,"  up  to  $450,000.  0.  bid  $750,000,  and  took  the 
title  to  the  property.  Ko  request  was  made  by  a  majority  of  the  bond- 
holders for  C.  to  make  the  purchase.  In  an  action  brought  by  plalDtiff 
to  recover  the  amount  of  his  bonds,  hM,  that  as  against  the  plaintif, 
0.  had  the  right,  and  it  was  his  duty,  to  make  the  purchase,  and  as  no 
restraint  as  to  price  was  put  upon  him  by  the  mortgage,  and  as  the 
order  did  not  forbid  the  OjSer  of  a  higher  price  than  that  specified, 
but  simply  fixed  the  minimum  price  at  which  he  should  allow  others 
to  purchase,  he  had  the  right  in  his  discretion  to  bid  over  that  sum. 

C,  after  such  purchase,  upon  request  of  a  majority  of  the  bondholder, 
advertised  the  property  for  sale  and  sold  it  at  public  auction  to  the  >'. 
Y.  E.'R.  Co.  for  $100,000.  Held,  that  such  sale  was  unlawful;  that  the 
request  of  a  majority  of  the  bondholders  gave  no  authority  to  make  it, 
so  long  as  any  bondholder  dissented  and  insisted  upon  the  performance 
of  the  trust;  that  if  for  any  reason  the  due  execution  of  the  trust  seemed 
to  the  trustee  to  be  impossible,  he  should  have  sought  the  direction  of 
the  court. 

The  bonds  secured  by  the  mortgage  amounted  to  $750,000,  the  N.  Y.E.  H. 
R.  Co.,  the  purchaser  of  the  property,  had  a  capital  stock  of  $10,000,000, 
its  property  was  much  more  than  that  covered  by  the  mortgage,  and  it5 
membership  was  much  greater  in  number  than  the  bondholders.  IIdi> 
that  said  corporation  could  not  be  considered  as  substantially  the  organi- 
zation provided  for  by  the  mortgage,  although  a  majority  of  the  bond- 
holders had  gone  into  it^  and  had  determined  that  it  was  **  for  their  use 
and  benefit "  that  the  mortgaged  property  should  be  transferred. 

Also,  held,  that  plaintiff^s  measure  of  damages  was  the  value  of  his  propor- 
tional part  of  the  property  so  vTrongfuUy  sold. 

At  about  the  time  of  plaintiff ^s  intervention  in  the  foreclosure  prooeedmgs 
he  brought  an  action  against  the  mortgagor  and  defendant  C.  to  set 
aside  and  cancel  another  mortgage,  and  to  enjoin  foreclosure  proceed- 
ings thereon ;  that  action  was  settled  before  the  sale  by  C.  by  a  stipula- 
tion duly  signed,  which  provided  that  plaintiff  was  **to  have  leave  to 
unite  with  the  other  bondholders  on  like  terms  in  the  new  organization, 
and  agrees  to  do  so  as  to  all  bonds  which  he  absolutely  owns.**   The 
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scheme  for  the  organization,  and  the  articles  of  association  of  the  N.  T. 
£.  R.  R.  Co.,  had  been  prepared  before  the  signing  of  the  stipulation,  and 
the  defendant  claimed  on  trial  of  this  action  that  this  was  'Hhe  new 
organization"  referred  to  therein ;  the  evidence  was  conflicting  on  this 

gomt.  The  court  was  requested  by  defendant  to  find,  in  substance,  that 
y  the  words  **  new  or^nization"  the  organization  so  contemplated  was 
intended.  The  court  declined  so  to  find,  '*  on  the  ground  that  the  facts 
and  conclusions  sought  are  not  necessary  to  sustain  the  decision  ren- 
dered." Beld  error,  that  the  question  was  material;  that  although  a 
refusal  to  find  as  requested  might  hare  been  justified  by  the  evidence,  as 
this  was  not  the  ground  taken,  the  decision  could  not  be  considered  as 
such  refusal ;  that  defendant  was  entitled  to  have  his  request  granted  or 
refused  without  qualification. 
Under  the  provision  of  the  Code  of  Civil  Procedure  (§  998),  which  provides 
that  a  refusal  to  make  any  finding  whatever  upon  a  question  of  fact,  on 
a  trial  by  the  court  or  a  referee,  where  a  request  was  seasonably  made, 
is  a  ruling  upon  a  question  of  law,  a  refusal  of  a  request  to  find  a  fact,^ 
on  the  ground  that  the  fact  is  immaterial,  presents  a  question  of  law,  and 
if  the  fact  be  material  the  ruling  is  error,  although  the  fact  be  not  con« 
clusively  proved,  and  the  evidence  as  to  it  is  conflicting. 

(Argued  October  8,  1880;  decided  November  9,  1880.) 

Appeal  from  jud^ent  of  the  General  Term  of  the  Snpreme 
Court  in  the  first  judicial  department,  aflSrming  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury.     (Reported  below,  17  Hun,  256.) 

Tliis  action  was  brought  by  plaintiff  as  the  holder  of  certain 
bonds  issued  by  the  West  Side  Elevated  Patent  Ry.  Co.,  to  re- 
cover damages  caused  by  an  alleged  breach  of  trust  on  the  part  of 
the  defendant  Cowing,  trustee  under  a  mortgage  given  to  secure 
said  bonds. 

The  material  facts  appear  in  the  opinion. 

David  Dudley  Field  &  Charles  Edward  Tracy  for  appellant : 
Purchasers  only  can  organise  a  new  corporation.  Laws  1864, 
chap.  282  ;  3  Edm.,  640,  641,  §  1.  Ey  the  deed  to  him  the  appel- 
lant took  simply  the  legal  title  with  power  of  sale.  Laws  1857, 
chap.  444  ;  3  Edm.,^  650,  §  1 ;  1  R.  S.,  728,  §  55.  If  appellant  was 
in  error  in  the  administration  of  his  trust,  and  bad  faith  was  not 
shown,  there  was  no  reason  for  holding  him  personally  liable,  par- 
ticularly when  the  court  below  decided  that  there  was  no  effectual 
alienation  of  the  trust  fund.  Rhaw  v.  R.  R.  Co.,  100  U.  S.,  606. 
There  was  a  mistrial  of  the  action  in  the  refusal  of  the  trial  judge 
to  decide  what  was  the  "  new  organization"  described  in  the  stipu- 
lation or  agreement  annexed  to  the  complaint.  Andrews  v, 
Raymond,  58  N.  T.,  123 ;  Smith  v.  Glens  Falls  Ins.  Co.,  62  id., 
85  ;  People  v.  Church,  2  Lans.,  465  ;  Becks  v,  Sheldon,  48  N.  T., 
369. 

Abram  "Wakeman  for  respondent:  The  appellant,  in  order  to 
make  his  exception  to  the  refusal  to  find  as  requested  available  on 
this  appeal,  should  have  shown  not  only  that  evidence  was  given 
2A.  &E.  R.  Cas.— 22 
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proving  the  fact,  but  that  there  was  no  evidence  tending  to  the  con- 
trary conclusion.  Andrews  v.  Baymond,  58  N.  Y.,  676;  Becb 
V,  Sheldon,  48  id.,  369.  To  make  the  exception  to  the  refusal 
to  find  any  of  the  proposed  additional  findings  available,  the  facts 
asked  to  be  found  must  be  material  to  the  issues  in  the  ease  and 
must  be  conclusivelj  proved.  Smith  v.  Glens  Falls  Ins.  Co.,  62 
N.  T.,  87. 

Finch,  J. — ^The  defendant  was  trustee  of  a  railroad  mortgage 
made  by  the  ""West  Side  Elevated  Patent  Ry.  Co."  to  secure  its 
bonds  of  $500,  each,  issued  to  the  amount  of  $750,000.  By  the 
terms  of  the  mortgage  the  trustee  was  authorized,  in  case  of  de- 
fault, to  institute  proceedings  for  foreclosure  upon  the  written 
request  of  holders  of  the  bonds  to  the  amount  of  $100,000.  A 
deiault  occurred ;  the  proper  request  was  made ;  and  the  trustee 
lawfully,  and  in  the  performance  of  his  duty,  commenced  a  fore- 
closure. The  mortgage  contained  further  provisions  defining  tlie 
authority  of  the  trustee  in  case  of  a  sale,  which  were,  in  substance, 
that,  upon  the  written  request  of  a  majority  of  the  bondholders, 
he  should  be  authorized  to  purchase  the  mortgaged  property  at  the 
sale  for  the  benefit  of  the  bondholders,  and  thereupon  take  sncrli 
measures  as  seemed  necessary  to  organize  a  new  company  or  cor- 
poration for  the  use  and  benefit  of  such  bondholders,  in  such  man- 
ner and  upon  such  terms  and  conditions  as  a  majority  should,  in 
writing,  direct,  and  to  which  corporation  so  organized  he  should 
convey  the  property  purchased  \>j  him  at  the  foreclosure  sale. 
Before  the  day  of  sale  was  reached  and  action  upon  these  provi- 
sions of  the  mortgage  became  necessary  the  plaintiff  intervened. 
Claiming  to  be  the  owner  of  some  of  the  bonds,  and  that  his  ricrhis 
were  imperilled  by  the  foreclosure,  he  presented  a  petition  asking 
for  a  stay  of  proceedings.  After  some  negotiation  an  order  was 
entered  in  the  action,  to  which  his  counsel  assented,  by  the  terms 
of  which  the  trustee  was  directed  upon  the  sale  to  bid  "  for  the 
benefit  of  all  the  holders  of  the  bonds  secured  by  the  mortgage 
sought  to  be  foreclosed  up  to  the  sum  of  $450,000."  Although 
the  duty  of  the  trustee  to  purchase  at  the  sale  was,  by  the  terms 
of  the  mortgage,  dependent  upon  the  written  request  to  that  effect 
of  a  majority  of  the  bondholders,  and  no  such  request  seems  to 
have  been  made,  yet  he  must  be  held  to  have  had  that  right,  and 
to  have  been  bound  to  perform  that  duty  as  against  the  present 
plaintiff,  through  whose  intervention  and  with  whose  consent  the 
order  to  purchase  was  made.  Since,  by  the  terms  of  the  mortgage, 
no  restramt  as  to  price  was  put  upon  tne  trustee  in  case  he  should 
purchase,  but  the  amount  of  his  bid  was  left  to  his  own  discretion 
unless  otherwise  lawfully  controlled,  we  must  hold  that  the  only 
restraint  upon  or  limitation  of  that  discretion  was  contained  in  the 
order  of  the  court  referred  to.     That  simply  required  him  to  bid 
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"  up  to"  $450,000.  It  did  not  forbid  the  offer  of  a  higher  price 
if,  in  the  exercise  of  his  judgment  as  trustee,  he  should  deem  it 
beet  for  the  interest  of  the  bondholders  to  bid  a  larger  sum.  The 
minimum  price  at  which  he  should  allow  others  to  buy  was  indeed 
fixed  by  the  order,  but  the  amount  bevond  that  at  which  he  should 
buy  waB  still  left  to  his  judgment  anci  discretion. 

He  did  in  fact  bid  $750,000,  and  took  the  title  to  the  property 
covered  by  the  mortgage,  and  held  it  in  trust  for  the  benefit  of 
the  bondholders.  Of  course  he  did  not  actually  pay  on  the  one 
hand,  or  receive  on  the  other,  the  $750,000.  Whatever  may  have 
been  the  form  of  the  receipts  in  the  foreclosure  proceedings,  the 
trostee  did  not  in  fact  receive  the  money.  The  transaction  simply 
changed  the  bondholders  from  the  position  of  creditors  of  the  com- 
pany to  that  of  actual  ownei:s  of  the  property  through  the  perfected 
title  of  their  trustee. 

Thus  far  the  action  of  defendant  Cowing  was  blameless.  His 
next  step,  however,  was  a  violation  of  the  provisions  of  the  mort- 
gage. He  had  two  duties  remaining  plainly  imposed  upon  him  by 
the  terms  of  his  trust :  First,  to  take  measures  to  organize  a  new 
company  or  corporation  "  for  the  benefit  of  the  holders  of  the  bonds 
secured  by  the  mortgage,"  and,  second,  to  reconvey  the  property 
80  purchased  by  him  to  such  new  corporation.  Instead  of  so  doing, 
he  advertised  the  property  for  sale  at  public  auction,  and  for  the 
6um  of  $100,000,  being  the  highest  bid  at  the  sale,  conveyed  it  to 
the  "  New  York  Elevated  Eai&oad  Company."  This  he  had  no 
right  to  do.  His  sole  authority  as  trustee,  by  the  very  terms  of  his 
trust,  was  to  form  the  bondholders  into  a  corporation  and  convey 
the  property  to  them.     He  had  no  right  to  sell  at  all. 

A  very  ingenious  and  forcible  argument  was  made  on  behalf  of 
the  appellant  in  justification  of  fliis  act  of  the  trustee.     It  was 
nreed  that,  not  having  purchased  upon  the  written  request  of  the 
holders  of  a  majority  of  the  bonds,  but  only  under  the  order  of  the 
court,  the  purchase  by  the  trustee  was  not  for  the  purposes  of  the 
mortgage,  but  only  for  the  benefit  of  the  bondholders.     The  order, 
however,  was  made  in  the  pending  action  for  the  foreclosure  of  the 
mortgage.     It  was  made  upon  the  intervention  of  a  bondholder 
seeking  directions  to  the  tmstee  for  the  proper  performance  of  his 
trust.     It  must,  therefore,  be  construed  as  a  direction  to  the  trustee, 
as  such,  and  guiding  his  action  under  the  trusts  of  the  mortgage. 
Whether  properly  made,  because  of  the  absence  of  the  written  re- 
quest, cannot  be  a  question  here.    Both  parties  before  us  assented 
to  a  purchase  by  the  trustee. 

It  is  again  said  that  the  new  corporation,  referred  to  in  the  mort- 
gage, was  to  be  organized  "  upon  such  terms,  conditions  and  limita- 
tions, and  in  such  manner,  as  the  holders  of  a  majority  of  said  out- 
standing bonds"  should  direct  or  request  in  writing ;  and  since  such 
majority  of  bondholders  requested  a  sale,  such  a  reorganization  as 
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the  mortgage  called  for  was,  in  fact,  impossible  of  execution.  Bnt 
the  request  for  a  sale  gave  no  authority  to  make  it,  at  least  so  long 
as  a  single  bondholder  dissented  and  insisted  upon  the  performance 
of  the  trust  according  to  its  terms.  Nor  can  we  say  that  such  per- 
formance was  impossible.  If  the  trustee  had  refused  to  sell,  as  be- 
yond his  authority,  we  should  presume  that  those  who  sought  a  sale 
would  concur  in  the  reorganization  provided  for  in  the  mortgage, 
rather  than  the  contrary. 

But  if  for  this  reason,  or  for  any  other,  the  due  execution  of  liis 
trust  seemed  to  the  trustee  impossible,  he  should  have  sought  the 
direction  of  the  court,  so  that  all  parties  could  have  been  hem,  and 
the  rights  of  all  protected.  To  admit  such  a  discretion  for  a  trnstee 
as  is  here  claimed  might  in  many  cases  make  him  independent  and 
despotic. 

It  is  claimed,  also,  that  the  "  New  York  Elevated  Railroad  Com- 
pany," which  became  the  purchaser  from  the  trustee,  was  substan- 
tially the  organization  provided  for  in  the  mortgage,  because  a 
majority  of  the  bondholders  had  gone  into  it  and  nad  determined 
that  it  was  "  for  their  use  and  benefit"  that  the  mortgaged  property 
should  be  transferred  to  it.     Without  discussing  the  character  or 
origin  of  that  corporation,  or  considering  the  facts  presented  tons 
as  establishing  that  its  object  and  aim  was  to  do  a  wrong  to  the 
bondholders  under  the  first  mortgage  and  sacrifice  their  priority  to 
subsequent  and  questionable  liens,  it  is  enough  to  say  that  such  cor- 
poration in  no  sense  answered  the  requirements  of  the  mortgage, 
or  the  purposes  of  the  trust.     If  those  purposes  had  been  fullv  car- 
ried out,  the  property  mortgaged  would  nave  gone  to  the  bond- 
holders.    Each  one  oi  them  would  have  had  his  proportionate  part 
of  the  property  represented  by  its  equivalent  oi  stock.    But  the 
capital  of  the  "  New  York  Elevated  Kailroad  Company"  was  $10,- 
000,000,  and  its  property  much   more  than  that  covered  by  the 
mortgage  of  $750,000.     Its  membership,  too,  went  far  beyond  the 
bondholders  under  that  mortgage.     It  is  easy  to  see  that  the  ycd- 
tion  of  plaintiff  in  that  company  might  well  be  something  entirely 
and  destructively  different  from  his  situation  in  the  new  corpora- 
tion, contemplated  by  the  mortgage.     That  a  majority  of  the  bond- 
holders did  not  object  does  not  cure  the  objection  of  plaintiff.    As 
to  him  the  trustee  violated  his  duty  and  is  responsible  for  the  dam- 
ages. 

But  what  are  those  damages  ?  The  judgment  appealed  from  has 
awarded  to  the  plaintiff  his  proportionate  part  of  $750,000.  If 
this  conclusion  stood  solely  upon  the  finding  that  the  trmstee  actu- 
ally received  that  amount,  we  could  not  sustain  it.  But  it  does  not 
necessarily  rest  upon  that.  The  measure  of  damages  is  the  value 
of  plaintiff's  proportional  part  of  the  property  wrongfully  sold. 
That  value  is  found  by  the  Special  Term  to  oe  more  than  $750,(>Xi. 
The  finding  is  that  "  the  value  of  the  said  property  in  the  hands  of 
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the  said  trustee,  and  of  the  New  York  Elevated  Eailroad  Company, 
was,  and  is,  an  amount  more  than  suflScient  to  pay  all  the  bonds  cov- 
ered by  said  first  mortgage  together  with  the  interest,  costs  and  ex- 
penses thereon."     To  this  finding  the  defendant  Cowing  excepts, 
and  it  is  insisted  that  there  is  no  evidence  to  sustain  it ;  tnat  as  the 
property  was  sold  at  public  auction  and  brought  only  $100,000, 
that  sum  should  be  taKen  ajs  the  basis  for  computing  the  damages. 
But  there  is  other  evidence  in  the  case.     The  parties  themselves, 
by  their  consent  to  the  order  made  in  the  foreclosure,  fixed  upon 
$450,000  as  the  minimum  valuation.    A  witness  who  was  the  origi- 
nal projector  of  this  railway,  who  was  its  first  manager  and  chief 
engineer,  under   whose  direction    the  road   was    built,  and  who 
claims  to  know  the  value  of  such  property,  testifies  that  it  was  worth 
1950,000.     On  cross-examination  he  gives  the  details  of  its  cost  and 
shows  a  very  great  familiarity  with  the  subject.     Add  to  this  the 
fact  that  on  the  foreclosure  of  a  third  mortgage  the  New  York 
Elevated  Eailroad  Company  paid  $230,000  for  the  same  property 
with  the  lien  of  the  first  mortgage  upon  it,  but  including  the  fran- 
chise north  of  Thirtieth  Street,  and  it  is  impossible  to  say  that  there 
is  no  evidence  to  support  the  finding.     Alssuming  it,  therefore,  to 
be  correct,  there  was  no  error  in  the  amount  of  damages  awarded. 
But  there  is  another  difficulty  in  the  case.     At  about  the  date  of 
the  plaintiffs  intervention  in  the  foreclosure  proceedings,  he  brought 
an  action  in  the  New  York  Common  Pleas  against  the  company 
and  the  defendant  Cowing,  the  purpose  of  which  was  to  set  aside 
and  cancel  the  third  mortgage  and  enjoin  the  foreclosure  proceed- 
ings thereon.     That  action  was  settled  on  the  10th  of  November, 
1S71,  nearly  two  months  before  the  unauthorized  sale  by  the  trus- 
tee of  the  mortgaged  property,  by  a  stipulation  duly  signed  which 
i)rovided  as  follows,  viz. :  "  Tnis  suit  is  settled  by  the  parties  as  f ol- 
ows :  This  action  is  to  be  discontinued  without  costs  or  damages  as 
against  any  party.     The  plaintiff  is  to  have  leave  to  unite  witn  the 
other  bondholders  on  like  terms  in  the  new  organization,  and  agrees 
to  do  so  as  to  all  bonds  which  he  absolutely  owns."    While  it  is 
true  that  the  New  York  Elevated  Railroad  Company  had  hot  at 
this  date  been  actually  incorporated,  vet  the  scheme  tor  its  organi- 
zation and  the  articles  of  association  nad  been  prepared  earlier  than 
the  stipulation  above  recited.     The  defendant  claimed  on  the  trial 
that  "  the  new  organization"  referred  to  in  the  stipulation  was  the 
organization  then  in  progress,  which  afterward  ripened  into  the 
New  York  Elevated  Kaiiroad  Company.     The  plaintiff  claimed 
that  the  phrase  referred  to  a  new  organization  of  the  first  mortgage 
bondholaers  under  the  terms  of  the  trust.     The  trial  judge  did  not 
decide  this  question.     He  was  requested  to  do  so  inasmuch  as  there 
was  some  conflict  of  evidence  on  the  subject.    He  was  asked  to 
find  "  that  by  the  words  '  new  organization '  the  parties  to  said 
stipulation  intended  the  organization  then  contemplated   by  the 


842  JAMES  V.  COWINO. 

association  of  holders  of  bonds  and  other  obligations  of  said  West 
Side,  etc.,  Railway  Company,  represented  by  the  parties  defendant 
in  said  action  in  the  Court  of  Common  Pleas."  xhe  learned  ju^ 
.declined  to  find  as  requested,  '^  on  the  ground  that  the  facts  and  coq- 
elusions  sought  are  not  necessary  to  sustain  the  decision  rendered." 
To  this  refusal  there  was  an  exception.  We  think  the  defen- 
dant had  a  right  to  a  finding  on  this  question,  and  that  it  was 
material.  If  there  had  been  simply  a  refusal  it  would  perhaps  have 
been  justified  by  the  evidence.  ^But  that  is  not  the  ground  taken. 
We  cannot  say  now  the  learned  judge  would  have  found  if  he  had 
passed  on  the  question.  He  declined  to  do  so  substantially  because  it 
was  immaterial.  We  cannot  so  consider  it.  If  he  had  found  as 
defendant  requested,  and  as  he  mi^ht  have  done  for  all  we  know 
to  the  contrary,  a  very  grave  question  would  have  been  presented. 
If  the  plaintin  did  in  truth  agree,  before  the  trustee  made  his  sale, 
to  carry  his  bonds  into  the  elevated  railroad  company  then  being 
organized,  and  take  its  stock  in  lieu  of  his  bonds,  now  can  he  com- 
plain of  the  trustee  for  transferring  the  property  to  that  organiza- 
tion ?  How  can  he  insist  that  another  and  difierent  one  in  which 
he  could  have  no  possible  interest  should  have  been  framed  by  the 
trustee  i  Why  might  it  not  be  a  waiver  of  his  right  to  have  the 
terms  of  the  mortgage  carried  out,  or  an  admission  that  the  trustee 
had  substantially  conformed  to  those  terms  ?  It  is  not  necessary  to 
decide  now  what  may  not  become  a  practical  question.  It  is,  how- 
ever, evident  that  the  finding  sought  was  material,  and  the  defend- 
ant was  entitled  to  have  it  granted  or  refused  without  qualification. 
The  inquiry  was  not  outside  of  the  issue.  The  plaintiff  in  his  sup- 
plemental points  concedes  that  to  be,  "  did  these  words  as  used  re- 
ler  to  the  new  company  provided  for  in  the  mortgage,  or  did  they 
not  ?"  A  finding  that  the  words  related  to  the  proposed  elevat^ 
railroad  company  would  answer  that  question.  It  would  decide 
that  the  words  did  not  relate  to  the  new  corporation  provided  for 
in  the  mortgage.  It  is  further  claimed  that  the  appellant,  in  order 
to  make  his  exception  to  the  refusal  to  find  as  requested  available, 
should  have  shown,  not  only  that  evidence  was  given  proving  the 
fact,  but  that  there  was  no  evidence  tending  to  a  contrary  conclu- 
sion ;  that  the  fact  to  be  found  must  be  material  and  conclasiTely 
proven.  That  is  a  correct  rule  in  its  proper  application.  It  relates, 
however,  to  a  case  where  the  refusal  amounts  to  a  denial  of  the  fact. 
It  does  not  apply  to  a  case  where  the  refusal  is  to  find  upon  the 
fact  at  all  ana  neither  admits  nor  denies  it.  In  such  case  the  remedy 
was,  under  the  former  code,  to  compel,  by  motion,  a  finding  one 
way  or  tibe  other.  If  the  motion  was  denied  upon  the  grouna  that 
the  fact  sought  was  immaterial,  the  correctness  of  that  rulingcould 
be  tested  on  appeal.  Smith  v.  Glens  Falls  Ins.  Co.,  62  N.  x .,  87. 
That  remedy  ^\  as  somewhat  awkward  and  inconvenient,  and,  though 
not  abolished,  is  supplanted  by  the  simpler  rule  of  the  Code  of  Civil 


PEOPLE  ex  rel.  w.  t.  s.  b.  b.  n.  com.  of  taxbs,  w.  y.  city.   343 

Procedure  which  proyides  that  a  refusal  to  make  any  finding  what- 
ever upon  a  question  of  fact,  where  a  request  was  seasonably  made, 
is  a  ruling  upon  a  question  of  law.  §  993.  The  exception  we  are 
considering  appears  by  its  date  to  have  been  made  after  the  new 
provision  took  effect,  and  therefore  raises  the  question  of  the  ma- 
teriality of  the  finding  sought  as  perfectly  and  definitely  as  if  it  had 
been  done  by  the  process  of  a  motion.  The  trial  judge  not  only 
refused  to  find  upon  the  fact  at  all,  but  decided  that  such  finding 
was  unnecessary,  and  did  not  leave  to  inference  his  conclusion  that 
the  fact  sought,  even  if  true,  was  immaterial ;  and  this  ruling,  un- 
der the  present  practice,  raises  a  question  of  law.  If,  indeed,  the 
trial  jndge  had  found  amon^  his  facts  that  the  parties  intended  by 
the  phrase  "  new  organization"  the  corporation  contemplated  by 
the  mortgage,  we  should  deem  the  defendant's  request  immaterial. 
But  there  is  no  such  finding.  There  is  none  either  way.  If  it  be 
said  that  it  is  involved  in  the  learned  judge's  conclusion,  or  tacitly 
assumed  by  him,  the  answer  is  that  we  do  not  know ;  we  should 
be  driven  to  a  guess.  So  far  as  we  do  know  he  held  the  question 
to  be  immaterial  and,  therefore,  refused  to  decide  it.  In  that  re- 
spect we  cannot  agree  with  him.  It  seems  to  us  to  have  been  one 
of  the  vital  questions  of  fact  in  the  case  ;  likely  to  dictate  the  final 
result ;  and  which  has  been  left  undecided  in  the  face  of  request 
and  exception.  For  this  error  we  think  there  should  be  a  new  trial. 
Judgment  reversed,  ncM'  trial  ordered,  costs  to  abide  the  event. 

All  concur. 
Judgment  reversed. 


The  Peoplb  ex  rel.  The  New  York  Elevated  E.  R  Co.,  Ap- 
pellant, 

The  Commissionebs  of  Taxes  Ain>  Assessments  foe  the  Cnr 
AND  County  op  New  Yoek,  Eespondents. 

(82  Nwi  Twk  Beparts,  459.) 

The  foundations,  oolmnns,  and  snpeTstracture  of  an  elevated  railway  are  in- 
cluded in  the  words  ''  lands^'  and  '*real  estate"  as  defined  in  the  statute 
in  reference  to  taxation  (1 R.  S.,  887,  §§  1,  2),  and  so  are  taxable  as  real 
estate. 

The  person  or  corporation  owning  these  fixtures  may  be  assessed  therefor,  al- 
though the  fee  of  the  landto  which  they  are  aflxedisin  another;  and  this 
without  regard  to  the  question  whether  that  other  is  a  natural  person,  or  a 
municipality,  of  whether  the  land  is  or  is  not  liable  to  taxation. 

The  provisions  of  the  statutes  in  reference  to  the  W.  S.  &  Y.  P.  R.  Co.,  to  whose 
rights  the  relator  succeeded,  requiring  that  company  to  pay  five  per  cent 
of  its  net  income  from  passenger  traffic  upon  Manhattan  Island  into  tho 


844  PEOPLE  ex  rel.  n.  y.  b,  b.  b.  v.  com.  of  taxes,  if.  t.  city. 

treasury  of  the  city  of  New  York,  as  a  compensation  to  the  city  for  the  tise 
of  its  streets  (§  9,  chap.  489,  Laws  of  1867 ;  §§  2,  3, 4,  chap.  855,  Laws  of 
1868),  do  not  exempt  any  part  of  the  property  of  the  relator  from  taiation. 
R.  R.  R.  Co.  V.  The  Mayor  (14  Ga.,  275)  Home  of  the  Friendless  «.  Rouse  (3 
Wall.,430),  Tomlinson  v.  Branch  (16  id.^  460), Humphrey  9.  Pegue6(16ii, 
244)  P.,  R.  R  Co.  V.  Maguire  (20  id.,  86),  B.  &  P.  R  R  Co.  9.  Harris (21 
Me.,  538),  Mayor,  etc.,  v.  B.  &  C.  R.  R.  Co.  (6  Gill,  288),  distingoiBbed. 

(Argued  October  8,  1880;  decided  November  9,  1880.) 

Appeal  from  judraient  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  affirminff  a  judgment  of 
Special  Term,  which  aflirmed  the  proceedings  oi  defendants  in  as- 
sessing the  foundations,  columns,  and  superstruction  of  the  relators 
road  m  the  city  of  New  York,  as  real  estate,  which  proceedings 
were  brought  up  for  review  by  certiorari.  (Reported  below,  19 
Hun,  460.) 

David  Dudley  Field  for  appellants :  The  relator's  structure  be- 
ing upon  property  that  belongs  to  the  city  which  is  exempt  from 
taxation,  is  not  taxable.  People  v.  Doe,  36  Cal.,  220  ;  U.  S.  v.  R.R. 
Co.,  17 Wall,  322;  Laws  of  1813,  chap.  863,  §  178 ;  People  v.  The- 
Brooklyn  Assessors,  39  N.  Y.,  81 ;  Snnth  v.  The  Mayor,  68  id.,  552 ; 
People*  ex  rel.  Van  Nest  v.  The  Commissioners  of  Taxes,  Ct.  of 
App.,  not  reported ;  People  v.  Cassidy,  46  N".  Y.,  46.  The  con- 
tract between  the  company  and  the  city,  sanctioned  by  the  State, 
exempts  the  company  from  the  payment  of  the  tax.  Laws  of  1868, 
chap.  855,  §  3 ;  feangor  R.  R.  v.  HaiTis,  21  Me.,  533  ;  Rome  R  R. 
V.  Mayor,  14  Ga.,  275  ;  Worcester  v.  Western  R.  R.,  4  Mete,  45 
Mass.,  564;  Mayor  v,  Baltimore  R.  R.,  6  Gill,  288;  Gordon  r. 
Appeal  Tax  Commissioners,  3  How.  U.  S.,  138  ;  Home  v.  Rouse, 
8  Wall.,  430 ;  Tomlinson  v.  Branch,  15  id.,  460 :  Humphrey  t*. 
Pegues,  16  id.,  244 ;  Pac.  R.  R.  v,  McGuire,  20  id.;  36. 

Samuel  Hand  for  respondents :  The  respondents  properly  as- 
sessed the  foundations  and  superstructure  of  the  relator  as  real 
estate.  Walker  v.  Sherman,  20  Wend.,  655 ;  Laflin  v,  Griffiths,  35 
Barb.,  68 ;  Potter  v.  Cromwell,  40  N.  Y.,  287 ;  Tabor  v.  Robinson, 
36  Barb.,  483  ;  Main  v,  Schwartzwalder,  4  E.  D.  Smith,  273  ;  Good- 
rich V.  Jones,  2  Hill,  142  ;  Bishop  v.  Bishop,  11 N.  Y.,  123 ;  Snede- 
ker  V.  Warring,  12  id.,  170  ;  The  R.  R.  Co.  v.  Cassity,  46  id.,  46; 
The  People  v.  Beardsley,  52  Barb.,  105 ;  Smith  v.  The  Mayor,  68 
N.  Y.,  555 ;  The  People  ex  rel.  Smith  v.  The  Com.  of  Takes,  10 
Hun,  209  ;  Hudson  River  Bridge  Co.  v,  Patterson,  74  N.  Y.,  365 ; 
68  id.,  552 ;  Williams  v.  K  Y.  C.  R.  R.  Co.,  16  id.,  97-109 ;  Craig 
V.  R.  &B.  R.  R.  Co.,  39  id.,  404;  Washburn  on  Easements,  6,  tide 
1,  chap.  13  of  part  1;  People  ex  rel.  The  Citizens'  Gas  Light  Go. 
of  Brooklyn  v.  The  Assessors,  39  N.  Y.,  81.  There  is  nothing  in 
the  statutes  under  which  the  relator's  railroad  was  erected  which 
can  be  construed  to  vary  this  rule.  Chap.  697,  Laws  of  1866; 
chap.  489,  Laws  of  1867 ;  chap.  885,  Laws  of  1868 ;  chaps.  595, 
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606,  Laws  of  1876.  The  payment  of  the  five  per  cent  on  its  net 
profits  was  not  intended  to  be  in  lieu  of  the  payments  of  taxes  by 
the  West  Side  &  Yonkers  E.  R.  Co.,  or  its  successors,  upon 
its  real  estate  and  capital  stock.  Cooley  on  Taxation,  146 ; 
Hilliard  on  Taxation,  72 ;  The  Delaware  R  R  Tax,  18  Wall.,  224. 

Danforth,  J. — The  tax  commissioners  of  the  city  of  New  York 
treated  the  foundations,  columns,  and  superstructure  of  the  relator's 
road  as  real  estate,  and  imposed  a  tax  thereon.  Whether  they  were 
justified  by  law  in  so  doing  is  the  only  question  now  before  us ;  and 
to  show  that  they  were  not,  the  learned  counsel  for  the  appellant  has 
put  the  case  two  ways :  First,  that  the  property  is  not  assessable 
as  land,  although  in  this  contention  as  we  understand  the  argu- 
ment it  is  not  denied  that  in  a  general  legal  sense,  and  aside  from 
the  immediate  purpose  of  taxation,  it  would  properly  be  regarded 
as  real  estate.  Second,  that  bv  force  of  a  statute,  to  the  benefit  of 
whose  provisions  the  relator  has  succeeded,  it  is  exempt  from  the 
payment  of  the  tax  imposed. 

The  statute  (1  K.  S.,  chap.  13,  tit.  4,  p.  387)  under  which  the 
proceedings  complained  of  were  had  provides  (§  1)  "  That  all  lands 
and  all  personal  estate  within  this  State,  whether  owned  by  individ- 
uals or  by  corporations,  shall  be  liable  to  taxation,  subject  to"  certain 
"  exemptions  not  affecting  the  question  before  us,  and  by  section 
2  the  term  "  land  "  as  used  in  this  chapter  is  to  "  be  construed  to 
include  the  land  itself,  all  buildings  and  other  articles  erected  upon 
or  affixed  to  the  same,  all  trees  and  underwood  growing  thereon, 
and  all  mines,  minerals,  and  quarries  and  fossils  m  and  under  the 
same,  except  mines  belonging  to  the  State ;  and  the  terms  '  real 
estate'  and  *real  property'  wherever  they  occur  in  this  chapter 
are  to  be  construed  as  navmg  the  same  meaning  as  the  term  '  land ' 
thus  defined." 

Whether  the  property  assessed,  the  foundations  and  superstruc- 
ture, come  within  any  of  the  descriptions  above  enumerated,  is  a 
question  of  law  upon  the  construction  of  the  statute  itself ;  and 
this  has  been  so  often  given  in  cases  quite  analogous,  as  to  render 
unnecessary  any  addition  to  the  reasoning  on  whicn  they  rest.  That 
they  would  be  fixtures  at  common  law,  as  articles  annexed  to  the 
freehold,  is  plain  both  upon  principle  and  authority  (Walker  v. 
Sherman,  20  Wend.,  655 ;  McEae  v.  Central  National  Bank  of  Troy, 
66  N.  Y.,  489),  and  that  under  the  definition  given  by  the  statute 
they  are  subject  to  taxation,  is  also  too  well  settled  to  be  now  suc- 
cessfully disputed. 

In  Tlie  ^reople  ex  rel.  The  Dunkirk  &  Fredonia  R  R.  Co.  v. 
Cassidy  et  al.,  Assessors  of  the  town  of  Dunkirk  (46  N.  Y.,  46),  it 
appeared  that  the  relator's  railroad  was  laid  upon  the  streets  of  the 
town  of  Dunkirk.  The  defendants  styled  its  track  real  estate  and 
aseessed  it  as  such.    In  Smith  v.  The  Mayor,  etc.,  of  the  city  of 
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New  York  (68  N.  Y.,  552)  the  plaintifPs  pier  was  oonstmcted  upon 
land  in  the  harbor  of  New  York,  belonging  to  the  city.  The  pier 
was  afiseseed  by  the  defendants.  In  both  cases  the  assessment  was 
upheld  because  in  the  opinion  of  the  court  the  statute  include^  for 
the  purpose  of  taxation,  any  ^'  interest  in  real  estate  which  will  pro- 
tect the  erection  or  affixing  thereon,  and  the  possession  of  bnild- 
ings  and  fixtures"  brings  them  within  the  term  "  land,"  and  "holds 
them  to  assessment  as  the  land  of  whomsoever  has  that  interest  in 
the  real  estate,  and  owns  and  possesses  the  buildings  and  fixtures.'^ 
The  same  doctrine  is  asserted  in  The  Hudson  River  Bridge  Co.  t. 
Patterson,  74  N.  Y.,  365,  and  in  that  case,  and  also  in  the  later  one 
of  People  ex  rel.  Van  Nest  v.  Commissioners  of  Taxes,  April  6, 
1880,  not  yet  reported  (80  N.  Y.,  5Y3),  both  the  cases  above  cited 
were  referred  to,  and  made  the  basis  of  judgment.  It  has  thus  been 
declared  by  repeated  decisions,  first,  that  fixtures  of  a  character  not 
unlike  those  oi  the  relator's  are  within  the  above  cited  statutory  defi- 
nition of  land,  and  so  liable  to  taxation;  and,  second,  that  the  person  or 
corporation  owning  the  fixtures  may  be  assessed  therefor,  although 
the  fee  of  the  land  to  which  they  are  affixed  is  in  another ;  and 
third,  whether  that  other  is  a  natural  person,  or  town,  or  the  city 
of  New  York,  or  liable  to  taxation,  can  make  no  diflEerence,  and 
these  conclusions  furnish  the  answer  to  the  first  position,  upon 
which  this  appeal  is  pressed. 

The  remaining  proposition  of  the  learned  counsel  for  the  appel- 
lant is  based  upon  certain  provisions  of  law  which,  it  is  claimeo,  re- 
lieve the  relator  from  this  liability.     It  was  organized  under  the 
general  railroad  act  (Laws  of  1850,  chap.  140)  and  its  amendments, 
and  so  also  was    the  West    Side  &  Yonkers  Patent  Rv.  Co. 
The  relator    succeeded  to    the  rights  of    this  company  (Laws 
of  1875,  chap.  595),  and  under  the  act  of  1867  (vol.  1,  chap.  489,  | 
9)  was  required  to  pay  a  sum  of  five  per  cent  of  its  net  income  from 
passenger  traffic  upon  Manhattan  Island  into  the  treasury  of  the 
city  of  New  York,  in  such  manner  as  the  legislature  should  there- 
after direct,  as  a  compensation  to  the  corporation  of  the  city  of  New 
York  for  the  use  of  the  streets  over  whicli  it  extended,  and  which 
it  used  as  provided  in  the  statute.     By  section  2,  Laws  of  186S, 
chap.  855,  in  pursuance  of  section  9  of  the  act  of  1867,  before  re- 
ferred to,  the  legislature  directed  that  this  five  per  cent  should  be 
.  paid  in  January  of  each  year,  and  quartei^annually  thereafter,  to 
the  comptroller  of  the  city  of  New  l  ork,  "  for  the  purpose  of  be- 
ing expended  in  the  improvements  of  the  condition  or  the  appear- 
ance of  the  streets  or  places  through  which  the  railway  should  be 
constructed,  by  preserving  or  transplanting  shade  trees,  or  by  other 
embellishments  or  improvements  of  awnings  and  sidewalk  st^Q^ 
tures,  which  may  tend  to  render  the  general  condition  and  appear- 
ance of  the  streets  aforesaid  satisfactory  to  the  citizens  dwelling  in 
or  frequenting  the  same."    And  section  3  of  the  same  act  provides 
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that  this  payment  ^^Bhall  be  the  legal  conipensation  in  full  for  the 
use  and  occupation  of  the  Btreets  by  Baid  railway  as  provided  by 
law,  and  shall  constitute  an  agreement  in  the  nature  of  a  contract, 
between  said  city  and  constructing  company,  entitling  the  latter, 
or  its  successors,  to  the  privileges  and  rates  of  fare  heretofore  or 
hereinafter  legalized,"  and  the  mayor,  in  behalf  of  the  city,  was 
thereby  authorized,  in  case  of  any  default  in  payment  as  aforesaid, 
to  sue  for  and  collect  at  law  any  arrearages  in  such  payment,  and 
tlie  claims  of  the  city  therefor  were  declared  to  constitute  a  lien 
on  the  railway  of  said  company,  and  priority  over  all  others  was 
given  to  it ;  by  section  4  it  is  also  provided  that  the  compensation 
named  in  the  preceding  section  is  to  cover  all  claims  for  removal 
of  stractures  owned  by  individuals  or  companies. 

There  is  not  in  the  provisions  referred  to,  nor  in  any  other  part 
of  the  statute  to  which  our  attention  has  been  called,  nor  elsewhere 
so  far  as  we  can  discover,  any  express  exemption  of  any  part  of  the 
property  of  this  corporation  from  taxation.     If  such  exemption  had 
been  intended,  it  would  not  have  been  left  to  inference,  for  that 
cannot  be  indulged  in  £^inst  the  State.     Moreover,  the  statutes 
from  which  we  nave  quoted,  and  it  is  upon  these  parts  that  the 
relator  relies,  seem  to  us  very  precise  and  unambiguous.  The  terms 
used  declare  the  intention  oi  tlie  legislature,  and  both  are  satisfied 
by  a  construction  which  imposes  a  contract  liability  for  a  specific 
purpose  upon  the  object  of  the  grant.     Its  provisions  cannot  go 
farther.     The   privilege  claimed  by  the  relator  is  an  exemption 
wliieh  trenches  on  the  general  rignt  of  every  citizen  to  have  all 
l)roperty  contribute  to  the    expenses   and   cost  of  government. 
As  It  relieves  the  one  claiming  it  so  it  would  increase  tne  necessary 
burden  of  the  other.     Such  a  consequence  could  be  given  only  to 
clear  language.     An  intention  to  that  end  is  not  discovered.     The 
contribution  exacted  bv  the  statute  is  expressly  applied  to  remedy 
evils  and  relieve  injuries  which  would  have  had  no  existence  except 
for  the  interference  by  the  relator  with  the  streets  and  avenues  of 
tlie  city,  and  it  is,  as  the  statute  itself  declares,  "  compensation  for 
the  use  and  occupancy  of  the  streets."     No  other  effect  can  be  given 
to  it.     It  in  no  respect  changes  the  relator's  position  in  reference  to 
taxation,  nor  does  it  add  another  exemption  to  those  specified  in  the 
general  law  controlling  it.     By  that  law  the  relator's  property  is 
subjected  to  taxation  for  purposes  indicated  by  the  State.     By  the 
various  special  statutes  above  cited,  it  is  permitted  to  enjoy  privi- 
leges upon  terms  which  these  statutes  indicate.     A  compliance  with 
these  terms  constitute  the  consideration  upon  which  the  contract 
embodied  in  the  statute  was  entered  into.  Its  limits  are  defined  and 
cannot  be  so  extended  as  to  interfere  with  the  general  law  of  the 
State  or  relieve  it  from  a  participation  in  the  common  burden. 
Taxation  is  the  rule,  and  exemption  is  not  established  by  doubtful 
implication.      People  ex  rel.  M.  F.  Ins.  Co.  v,  Commissionei-s  of 
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Taxes,  etc.,  76  N.  T.,  64.  It  is  unreasonable  to  sappose  that  the 
legislature  would  effect  a  measure  of  so  much  importance  as  the  one 
claimed  in  this  case,  without  giving  a  formal  and  explicit  expres- 
sion of  its  intention,  but  we  find  here  no  ground  on  wuidi  implica- 
tion can  rest.  There  is  no  connection  between  the  two  statutes, 
and  we  discover  in  the  one  relied  upon  by  the  appellant  (Laws  of 
1868,  chap.  855),  no  intention  on  the  part  of  the  State  to  make  any 
deduction  or  abatement  of  any  taxes,  charges,  assessments,  or  im- 
positions to  which  it  might,  except  for  this  statute,  be  entitled,  and 
certainly  none  to  relinquish  all  right  thereto  or  to  its  effective  means 
of  enforcing  payment  of  the  sum  due  to  it,  in  exchange  for  a  divi- 
dend to  be  computed  upon  that  uncertain  and  fluctuating  quantity 
resulting  from  corporate  management  and  book-keeping,  known  as 
net  income. 

We  have  examined  the  various  cases  placed  upon  the  appellant's 
points  in  support  of  the  proposition  we  have  now  considered,  but 
find  that  they  were  decided  under  statutes  which  in  express  terms 
exempted  the  property  in  question  f  i-oni  taxation  (Home  K.  R.  Co?  *'. 
Mayor,  etc.,  14  Ga.,  275 ;  Home  of  the  Friendlessw.  Bouse,  8  Wall., 
430;  Tomlinson  v.  Branch,  15  id.,  460  ;  Humphrey  v.  Pegues,  16  id. 
244 ;  Pacific  E.  R.  v.  Maguire,  20  id.,  36),  or  undfer  a  charter  whicii 
converted  it  into  personal  estate  (Bangor  &  P.  R.  K.  Co.  v.  Harris,  21 
Me.,  533),  or  a  system  of  law  by  whi<3i  the  railroad  was  regarded  a> 
a  public  easement,  the  works  created  by  the  corporation  as  poblie 
works,  and  so  in  like  degree  and  for  the  same  reason,  as  State 
houses,  forts,  arsenals  and  other  structures  appropriated  to  public 
uses,  exempt  from  taxation. 

The  reasoning  of  the  court  in  The  Mayor,  etc.,  v.  Baltimore,  cICm 
R.  R.  (6  Gill,  288)  sustains  the  decision  now  under  review,  for,  al- 
though the  property  there  in  question  was  held  to  be  exempt  from 
taxation,  it  was  because  the  statute  of  the  State  where  the  company 
was  incorporated  declared  that  it  should  be. 

It  is  needless  to  say  that  none  of  these  grounds  are  to  be  found 
in  the  legislation  of  this  State. 

The  judgment  should  be  affirmed. 

All  concur. 
Judgment  affirmed. 


State  of  Minnesota  ex  rel.  The  Attobnet-General 

Young  and  Others. 

(Advance  Ccue,  Minnesota,    Septmber  9,  1881.) 

The  amendment  to  section  2,  article  9,  of  the  constitution  of  this  State, 
adopted  November  6,  1860,  providing  ttat  '<no  law  levying  a  tax  or 
making  other  provisions  for  the  payment  of  interest  or  principal  of  the 
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bonds  denominated  '  Minnesota  State  Railroad  Bonds '  shall  take  effect 
or  be  in  force  until  such  law  shall  have  been  submitted  to  a  vote  of  the 
people  of  the  State  and  adopted  by  a  majority  of  the  electors  of  the  State 
voting  upon  the  same,''  impairs  the  obligation  of  the  contracts  therein 
referred  to,  and  is,  consequently,  repugnant  to  the  clause  in  the  Consti- 
tution of  the  United  States  that  no  State  shall  pass  any  law  impairing 
the  obligation  of  contracts,  and  it  is  therefore  void. 
The  act  of  the  legislature  of  this  State  entitled  **  An  act  providing  for  the 
adjustment  of  the  Minnesota  State  railroad  bonds,"  approved  March  21, 
1881,  delegates  judges  therein  mentioned  legislative^  power, — that  is, 
•power  by  the  decision  they  are  called  on  to  make  to  determine  which 
of  two  sections,  section  4  or  section  5,  of  this  act  shall  take  effect  and 
be  the  law, — and  it  is  therefore  void. 

Prohibition  to  the  tribunal  organized  under  the  provisions  of  an 
act  of  the  leeidature  entitled  "  An  act  providing  for  the  adjust- 
ment of  the  liinnesota  State  railroad  bonds,"  approved  March  2^ 
1881  (chapter  102,  Gen.  Laws  1881). 

"W.  J.  Hahn,  Atty.-Gen.j  Thomas  "Wilson,  Daniel  Buck,  and  D^ 
A.  Secombe  for  the  relator.  Gordon  E.  Cole,  John  M.  Gilman,, 
and  John  B.  Sanborn  contra. 

Gn^FiLLANt,  C.  J. — April  15,  1858,  the  people  of  Minnesota 
adopted  an  amendment  to  the  constitution  providing  for  the  loan 
to  certain  railroad  companies  of  bonds  of  tne  State,  to  be  denomi- 
nated "  Minnesota  State  Bailroad  Bonds,"  to  the  amount  of  $5,- 
000,000.     They  were  to  be  payable  to  the  order  of  the  company  to 
whom  issued,  transferable  by  the  indorsement  of  the  president  of 
the  company,  and  redeemable  at  any  time  after  10  and  before  the 
expiration  of  25  years  from  the  date  thereof,  and  were  to  bear 
interest  at  the  rate  of  7  per  cent  per  annum.     The  faith  and  credit 
of  the  State  were,  in  express  terms,  pledged  for  the  payment  of  tlie 
interest  and  the  redemption  of  the  principal  thereof.     The  amend- 
ment contained  provisions  for  each  company,  securing  the  State, 
and  making  provision  for  punctual  payment  and  redemption  of  the 
bonds,  principal  and  interest,  in  such  manner  as  to  exonerate  the 
treasury  of  the  State  from  any  advances  of  money  for  that  purpose. 
These  provisions  for  security  operated  only  as  between  the  State 
and  the  companies  to  whom  the  bonds  were  to  be  issued,  and  were 
not  intended  to  affect  the  relations  between  the  State  and  those 
who  might  become  holders  of  the  bonds  by  indorsement,  as  in  the 
amendment  provided.     To  those  persons  the  promise  of  the  State 
to  pay  was  to  be  absolute,  creating  between  the  State  and  them  the 
relation  of  debtor  and  creditors.     This  was  so  decided,  and  it  was 
the  principal  point  involved  and  decided  in  Chamberlain  v,  St.  P. 
&  S.  C.  K.  Co.,  92  IT.  S.,  299.     A  large  amount  of  the  bonds  were 
issued  pursuant  to  the  amendment,  when  the  companies  having 
abandoned  further  performance  of  the  conditions  on  which  the 
bonds  were  to  be  issued,  the  further  issue  of  the  bonds  were  sus- 
pended.    It  is  assumed  that  some  if  not  all  of  the  bonds  issued 
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were  passed  by  indorsement  to  third  persons,  so  as  to  become 
operative  as  contracts  of  the  State  to  pay.  For  the  purpose  of  this 
decision  it  is  assumed  that  such  bonds  were  legally  issued,  for  no 
question  of  their  validity  nor  any  equity  of  the  State  against  them 
is  made  in  the  proceeding. 

After  the  default  of  the  companies  to  perform  the  conditions  in 
the  amendment  imposed  on  them,  and  alter  it  had  become  mani- 
fest that  all  intention  to  proceed  with  such  performance  was  defini- 
tively abandoned  by  the  companies,  the  people  of  the  State,  on 
November  6, 1860,  bv  a  large  vote,  adopted  two  amendments  to  the 
constitution  proposea  to  them  by  the  legislature,  one  of  them  ex- 
punging from  the  constitution  tne  amendment  of  April  15, 1855, 
"excepting  and  reserving  to  the  State,  nevertheless,  all  rights, 
remedies,  and  forfeiture  accruing  under  said  amendment."    The 
otlier  amendment  was  in  these  words :     "  But  no  law  levj^ng  a  *ai 
or  making  other  provisions  for  the  payment  of  interest  or  pnncipal 
of  the  bonds  denominated  *  Minnesota  State  Railroad  Bonds'  shall 
take  effect  or  be   in  force  until  such  law  shall  have  been  sub- 
mitted to  a  vote  of  the  people  of  the  State  and  adopted  by  a 
majority  of  the    electors  of  the  State  voting   upon  the  same/- 
March  2,  1881,  the  legislature  passed  an  act,  the  general  purpose 
of  which  was  to  adjust,  with  the  consent  of  the  holders,  the  bonds 
outstanding,  by  taking  them  up  and  issuing  in  lieu  of  them  new 
bonds  of  the  State  for  50  per  cent  of  the  amount  which  appeared 
by  their  terms  to  be  due  upen  them.     A  notable  feature  of  ttiis  act 
is  that  section  4  proposes  the  issue  of  the  new  bonds  without  sub- 
mission to  the  vote  of  the  people,  and  section  5  proposes  it  to  be 
submitted  to  a  vote  of  the  people,  the  bonds  to  be  issued  only  upon 
their  approval,  and  it  is  left  to  the  judges  of  the  supreme  court,  on 
in  case  they  should  decline  to  act,  to  an  equal  number  of  judges  of 
the  district  couil;,  to  determine  whether  the  legislature  have  power 
without  submitting  it  to  the  people  to  male  the  contemplated 
adjustment;  the  bonds  to  be  issued  pursuant  to  section  4,  or  the 
proposition  to  be  submitted  to  the  people  pursuant  to  section  5, 
according  as  the  judges  should  determine  the  question  submitted  to 
them.     The  judges  of  the  supreme  court  declined  to  act,  and  the 
governor  called  tne  respondents,  judges  of  the  district  court,  to  act 
in  their  stead.     The  attomey-generS,  on  behalf  of  the  State,  now 
applies  to  this  court  for  the  writ  of  prohibition  to  restrain  the  re- 
spondents from  proceeding  in  the  matter. 

The  writ  of  prohibition  issues  usually  to  courts  to  keep  them 
within  the  limits  of  their  jurisdiction.  But  it  may  also  issue  to  an 
officer  to  prevent  the  unlawful  exercise  of  judicial  or  quasi  judicial 
power ;  and,  the  other  reasons  for  it  existing,  we  see  none  why  it 
should  not  issue  to  a  pereon,  or  body  of  persons,  not  being  in  law 
a  court  nor  strictly  officers ;  as,  if  the  legislature  should  assume  in 
an  unconstitutional  manner  to  create  a  court  of  justice,  and  the 
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person  or  persons  appointed  as  its  judge  or  judges  should  enter 
upon  the  exercise  ox  the  judicial  functions  thus  attempted  to  be 
conferred,  the  same  reasons  might  exist  for  arresting  tneir  action 
as  exist  in  the  case  of  a  court  exceeding  its  iurisaiction.  The 
exercise  of  unauthorized  judicial  or  quasi  judicial  power  is  regarded 
as  a  contempt  of  the  sovereign  whicn  may  result  in  injury  to  the 
State  or  citizens. 

Three  things  are  essential  to  justify  the  writ :  First,  that  the 
conrt,  officer,  or  person  is  about  to  exercise  judicial  or  quasi  judicial 
power;  second,  that  the  exercise  of  such  power  by  such  court, 
officer,  or  person  is  unauthorized  by  law ;  tnird,  that  it  will  result 
in  injury  for  which  there  is  no  other  adequate  remedy. 

The  act  of  March  2,  1881,  does  not  attempt  to  confer  on  the 
respondents  judicial  power  in  the  strict  sense  of  the  term.  It  sub- 
mits to  their  decision  a  judicial  question,  and  although  their  deci- 
sion upon  it  could  not  have  the  authoritative  and  binding  force  of 
a  decision  by  a  court  of  justice,  yet  the  act  provides  for  carrying  it 
into  effect  as  though  it  were  binding,  thus  giving  it  a  quasi  judicial 
operation.  That  injury  to  the  State  and  to  the  citizens  will  result, 
k  apparent  from  the  fact  that  such  result  will  be  the  issue  of  invalid 
obligations  of  the  State  to  the  amount  of  millions  of  dollars,  and 
except  this  writ  there  is  no  judicial  remedy  for  the  threatened 
evil.  If  the  act  is  void,  and  so  confers  no  authority  on  the  respond- 
ents, the  writ  must  issue. 

Before  proceeding  to  a  consideration  of  the  main  questions  in- 
volved in  the  case,  we  take  pleasure  in  acknowledging  the  signal 
assistance  which  the  acquirements  of  the  counsel  on  both  sides 
have  rendered  to  the  court.  The  discussion  took  a  very  wide 
range,  and  occupied  an  unusual  time,  though  not  more  than  was 
profitably  employed,  and  disclosed  the  most  thorough  and  minute 
research  and  investigation.  It  has  rarely  been  the  good  fortune  of 
any  court  to  have  a  cause  before  it  so  ably  and  exhaustively  pre- 
sented by  counsel  as  this  has  been.  The  basis  of  the  application  is 
the  proposition  that  the  act  of  March  2,  1881,  is  unconstitutional 
and  void.  It  is  claimed  to  be  unconstitutional  for  various  reasons, 
only  two  of  which,  on  account  of  their  superior  importance,  we 
think  it  necessary  to  consider.  We  state  them  in  the  order  of 
their  importance.  They  are — First,  because  it  is  contranr  to  the 
amendment  to  the  constitution  of  November  6,  1860,  to  tne  effect 
that  no  law  levying  a  tax,  or  making  other  provision  for  payment 
of  the  bonds,  shall  take  effect  till  approved  by  a  vote  of  the  elec- 
tors of  the  State ;  second,  because  it  is  an  attempt  to  delegate  to 
the  judges  legislative  power,  inasmuch  as  it  leaves  it  for  them  to 
determme  whether  section  4  or  section  5  of  this  act  shall  be  law. 
In  answer  to  the  first  of  these  positions  the  respondents  urge  that 
the  amendment  of  1860,  referred  to,  is  itself  void,  because  repug- 
nant to  the  Ck>nstitution  of  the  United  States.    A  more  important 
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and  difficult  question  has  rarely,  if  ever,  come  before  a  court  in  this 
country.  Courts  always  regard  it  as  a  matter  of  great  delicacy  to 
pass  on  the  validity  of  an  act  of  the  legislature.  It  is  much  more 
so  when  the  validity  of  a  constitution  adopted  by  the  people  of  the 
State  is  called  in  question.  Yet  when  a  law  of  a  State  is  alleged  to 
be  contrary  to  some  clause  in  the  Constitution  of  the  United  States 
it  is  immaterial  whether  it  was  passed  by  the  legislature  or  by  the 
people  in  framing  a  constitution  for  themselves.  The  Constitntion 
of  tlie  United  States  is  in  some  particulars  a  limitation  or  restraint 
upon  the  sovereign  power  of  a  State,  and  operaties  equally  upon  an 
attempt  to  exercise  the  prohibited  power,  whether  by  the  legisla- 
ture or  the  people.  In  both  cases  the  attempt  at  exercising  it 
stands  upon  tne  same  footing,  and  must  be  judged  upon  the  same 
principles. 

One  of  the  limitations  imposed  by  the  federal  Constitution  is 
upon  the  power  which  it  is  assumed  a  State  would  otherwise  have 
to  legislate  with  respect  to  contracts.  This  it  does  by  the  clause 
whicli  declares  that  no  State  shall  pass  any  law  impairing  the  obli- 
gation of  contracts.  It  may  be  doubted  tnat  any  other  smgle  pro- 
vision of  that  Constitution  has  had  so  benefici^  and  conservative 
an  operation  as  this  inhibition  against  improvident  and  unjust  leg- 
islation, which  might  aflEect  the  life  of  business  throughout  the 
country.  By  it  the  great  principle  was  established  that  contracts 
shall  be  inviolable.     Sturges  v.  Crowninshield,  4  Wheat,  122. 

Probably  no  provision  of  the  constitution  has  been  more  fre- 
quently before  the  courts,  or  more  thoroughly  and  learnedly  dis- 
cussed, than  this.  There  seems  to  have  been  doubt  suggested  at 
an  early  day  that  the  clause  applied  to  contracts  made  by  a  State, 
The  question  was  first  raised  m  the  Supreme  Court  of  the  United 
States  in  1810,  in  the  case  of  Fletcher  v.  Peck,  6  Cranch,  S7. 
That  was  the  case  of  a  contract  of  a  State — an  executed  contract— 
a  grant  of  lands.  The  court  held  that  the  contract  of  a  State  is 
within  the  inhibition  of  the  Constitution,  and  said  (page  137): 
"  Since  the  Constitution  uses  the  general  term  '  contract'  withoii: 
distinguishing  between  those  which  are  executory  and  those  which 
are  executed,  it  must  be  constmed  to  comprehend  the  latter  as 
well  as  the  former." 

In  Green  v.  Biddle,  8  Wheat.,  1,  came  in  question  the  validity 
of  two  acts  of  the  Legislature  of  Kentucky  which  were  claimed  to 
impair  the  obligation  of  a  contract  between  that  State  and  the  State 
of  V  irginia.  The  objection  that  a  contract  made  by  a  State  is  not 
protected  by  the  Constitution  against  legislation  by  the  State  seeniS 
to  have  been  made,  though,  as  tne  court  said,  was  not  much  pressed. 
Refening  to  the  decision  in  Fletcher  v.  Peck,  the  court  fpage  i*-' 
said  :  "  The  principles  laid  down  in  that  case  are  that  the  Constitu- 
tion of  the  United  States  embraces  all  contracts,  executed  or  execu- 
tory, whether  between  individuals  or  between  a  State  and  indi- 
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Tiduals,  and  that  a  State  has  no  more  power  to  impair  an  obligation 
into  which  she  herself  has  entered,  than  she  can  the  contracts  of 
individuals.'' 

The  two  acts  of  the  legislature  were  accordingly  ad  judged  repug- 
nant to  the  Constitution  and  void,  because  they  impaired  the  obu- 
gation  of  the  contract  between  the  two  States.  The  cases  are  im- 
portant, as  the  judges  who  decided  them  and  defined  the  extent 
of  the  principles  mcluded  in  the  decisions  were  contemporaries 
with  the  Constitution,  or  so  nearly  so  that  they  knew  well  the  evils 
in  the  past  which  the  clause  in  question  was  intended  to  prevent 
for  the  future,  and  that  repudiation  by  States  of  their  own  contracts 
was  among  such  evils.  Although  there  have  been  since  those  deci- 
sions very  many  cases  in  that  court  where  the  validity  of  State  legis- 
lation, claimed  to  impair  the  obligation  of  State  contracts,  came  in 
question,  the  court  has  never  departed  from  nor  limited  the  applica- 
tion of  the  principles  laid  down  and  applied  in  those  two  cases. 
Xor  are  we  aware  of  any  intimation  by  any  judge  of  that  court  that 
contracts  of  a  State,  either  executed  or  executory,  are  not,  as  fully 
as  any  other  contracts,  embraced  within  the  Constitution.  As 
lately  as  the  case  of  Meriwether  v.  Garrett,  102  U.  S.,  472,  decided 
in  1880,  the  court  said :  "  The  federal  judiciary  has  never  failed, 
so  far  as  was  in  its  power,  to  compel  the  performance  of  all  lawful 
contracts,  whether  of  the  individual,  or  of  the  municipality,  or  of 
the  State.  It  has  unhesitatingly  brushed  aside  all  legislation  of  the 
States  impairing  their  obligation." 

The  relator  does  not  deny  that  there  may  be  a  contract  of  a  State, 
the  obligation  of  which  the  State  cannot  impair.  He  admits  this 
as  to  contracts  which  are  executed, — as,  for  instance,  grants, — and 
also  admits  it  as  to  an  executory  contract,  to  enforce  which  against 
the  State  the  other  party  has  a  perfect  judicial  remedy.  But  he 
claims  that  executory  contracts  of  a  State,  which  the  State  cannot 
be  compelled  by  judicial  means  to  perform  (and  this  includes  all 
those  the  perfonnance  of  which  rests  with  the  legislature,  or  with 
some  other  State  officer,  over  whom  the  judiciary  nas  no  control  in 
the  matter^,  have  no  obligation  within  tne  meaning  of  the  Consti- 
tution of  tne  United  States,  and  are,  therefore,  not  embraced  in  its 
prohibition.  His  propositions  are,  in  brief,  these :  First.  It  is 
legal  obligations,  and  not  merely  moral  obligations,  which  the  Con- 
stitution aims  to  protect.  Second.  The  legal  obligation  of  a  con- 
tract consists  in  the  right  to  judicially  enforce  it.  Where  that 
right  IS  wanting  there  is  no  legal  obligation.  Third.  Consequently, 
executory  contracts  of  a  State,  which  cannot  be  judicially  enforced, 
and  such  are  these  bonds,  are  not  within  the  constitutional  pro- 
tection. 

If  it  be  true  that  there  is  no  legal  obligation  to  a  contract  where 
there  is  no  iudicial  remedy  to  compel  the  defaulting  party  to  per- 
form it, — ^tnat  is,  if  the  legal  obligation,  and  a  perfect  judicial 
2  A.  &  E.  R  Cas.— 23 
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remedy  directly  against  the  party  to  enforce  the  contract,  be  spony- 
moas, — then  most  executory  contracts  of  a  State  are  at  the  mercy 
of  the  State  that  made  theni,  the  bonds  here  in  question  are  in  that 
predicament,  and  subject  to  any  legislation  the  State  of  Minnesota 
might  choose  to  make  with  regard  to  them. 

The  proposition,  if  conceded  and  followed  to  its  necessary  logical 
consequences,  will  lead  to  results  somewhat  startling.  State  execu- 
tory contracts  to  pay,  like  similar  private  contracts,  are  not  pro- 
tected by  the  federal  Constitution,  except  as  to  the  legal  obligation. 
If  there  be  no  legal  obligation  to  them,  the  State  that  made  them 
may  at  its  pleasure  annm  them,  and  there  can  be  no  reason  why 
one  State  cannot  annul  the  executory  contracts  of  another,  or  so 
legislate  as  to  destroy  any  market  value  which  they  might  other- 
wise have  within  its  iiirisdiction.  Indeed,  they  are  not  in  a  legal 
sense  contracts  at  all,  have  no  value  as  such  which  the  law  will 
recognize,  are  not  to  be  regarded  as  property,  and  all  the  hundreds 
of  millions  of  federal  and  State  bonds  which  are  regarded  as  prop- 
erty by  the  financial  world  are  in  law  merely  pieces  of  worthless 
paper. 

What  constitutes  the  legal  obligation  of  a  contract  has  been 
much  discussed  by  courts  and  text  writers  almost  ever  since  the 
adoption  of  the  federal  Constitution.  Some  have  insisted  that  it  is 
the  judicial  remedy  given  to  enforce  the  contract ;  that  the  legal 
obligation  consists  of  and  is  precisely  coextensive  with  such 
remedy,  and  that  those  agreements  from  which  a  judicial  remedy 
is  withheld  have  merely  moral,  or,  as  they  are  sometimes  termecl, 
imperfect  obligations.  Others  have  insisted  the  legal  obligation  of 
the  contract  is  entirely  distinct  from  the  remedy  to  enforce  it,  and 
may  exist  without  it.  The  latter  seems  to  be  the  opinion  recog- 
nized in  the  Siipreme  Court  of  the  United  States. 

The  acts  of  State  legislatures  claimed  to  impair  the  obligations 
of  contracts,  that  have  come  before  that  court,  nave  generally  been 
acts  relating  to  remedies ;  and  some  judges  of  the  court,  in  endeav- 
oring to  show  the  importance  of  the  remedy  to  the  obligation  of 
the  contract,  and  that  the  remedy  cannot  be  taken  away  without 
impairing  the  obligation,  have  employed  expressions  which,  sev- 
ered from  the  connection  in  which  they  were  used,  may  be  under- 
stood as  indicating  that  without  a  judicial  remedy  there  can  be  no 
legal  obligation.  Such  expressions  are  quoted  and  urgently  pressed 
on  this  court  by  the  relator.  As  applied  to  the  vast  majority  of 
contracts  such  expressions  are  correct,  for,  as  a  general  rule,  wher- 
ever the  law  recognizes  an  obligation,  it  gives  a  judicial  remedy  to 
enforce  it.  But  there  are  exceptions,  as  ffenerally,  in  the  case  of 
State  contracts,  where,  without  ignoring  tne  obligation,  and  with- 
out regard  to  the  validity  or  nature  of  the  contracts  tJiemfiekes, 
the  law,  from  motives  of  public  policy,  exempts  the  party  from 
direct  judicial  action  to  enforce  them.    When  read  with  their  cost- 
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text  and  in  view  of  the  subject-matter  then  in  hand,  the  expressions 
referred  to  cannot  be  understood  as  denying  the  obligation  of  these 
latter  contracts.  They  must  be  understood  as  referring  to  those 
agreements  or  obligations,  such  as  nude  pacts  or  obligations  to  exer- 
cise gratitude,  benevolence,  and  the  lite,  of  which  the  civil  law 
takes  no  account,  and  not  to  those  contracts  which  coarts  will  rec- 
ognize, whenever  they  have  an  opportunitv,  by  the  presence  before 
them  of  parties  claiming  rights  or  exemption  under  such  contracts. 
Bnt  since  the  great  cases  of  Sturges  v.  Crowninshield,  4  Wheat., 
and  Offden  v.  Saunders,  12  Wheat.,  the  accepted  doctrine  of  that 
conrt  has  been  that  the  legal  obligation  and  the  remedy  are  dis- 
tinct. '  Referring  to  this  matter,  the  Supreme  Court,  in  Von  HoflE- 
man  v.  City  of  Quincy,  4  Wall.,  535-554,  said :  "  If  these  doctrines 
were  res  integra,  the  consistency  and  soundness  of  the  reasoning 
which  maintains  a  distinction  between  the  contract  and  the  remedy, 
or,  to  speak  more  accurately,  between  the  remedy  and  the  other 
parts  01  the  contract,  might,  perhaps,  well  be  doubted.  But  they 
rest  in  this  court  upon  a  foundation  of  authority  too  firm  to  be 
shaken,  and  they  are  supported  by  such  an  array  of  judicial  names 
that  it  is  hard  for  the  mind  not  to  feel  constrained  to  believe  they 
are  correct." 

That  the  legal  obligation  of  contracts,  and  judicial  remedy  or 
means  provided  by  law  to  enforce  .them  through  action  of  the 
conrts,  are  distinct,  appears  most  in  accordance  with  reason.  It  is 
unreasonable  that  the  obligation  of  a  contract  is  something  shifting, 
and  not  permanent ;  that  in  the  same  contract  it  may  exist  at  one 
time  and  be  absent  at  another ;  that  at  different  times  the  same 
contract  may  have  and  not  have  alegal  obligation  ;  that  it  may  not 
have  such  ooligation  when  made,  but  may,  from  accident  or  change 
of  circumstances  not  connected  with  it,  subsequently  acquii-e  it ; 
that  it  may  have  it  when  made,  but  subsequently  lose  it.  Certain- 
ly, the  legal  obligation,  in  whatever  position  metaphysical  reasoners 
may  place  it,  must  belong  to  the  contract  so  long  ds  it  continues, 
from  the  time  it  is  made  till  it  is  performed,  and  even,  as  decided 
in  Fletcher  v.  Peck,  after  it  is  performed,  though  then  the  remedy 
to  enforce  its  performance  has  ceased.  But  there  is  not  always  a 
remedy,  certainly  not  always  a  judicial  remedy,  for  contracts 
acknowledged  to  be  valid.  A  contract  between  independent  nations 
has  a  bindmg  force  and  obligation  which  is  universally  acknowl- 
edged, and  which  has  never  been  doubted  among  civilized  nations ; 
yet  there  never  can  be  a  judicial  remedy  in  behalf  of  one  nation 
against  another.  The  only  remedy  in  that  case  is  in  the  right  of 
war. 

So  in  the  case,  put  by  way  of  illustration  in  Ogden  v,  Saunders, 
of  two  men  thrown  together  upon  a  deserted,  uninhabited  island,  and 
making  a  contract  for  exchange  of  commodities.  It  is  difficult  to 
suppose  any  one  could  deny  the  duty  and  obligation  of  each  to  do 
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what  he  had  stipulated  to  do  and  the  right  to  demand  what  the 
other  had  Btipulated  to  perform  would  be  as  complete  as  though 
they  had  mad!e  the  contract  in  a  country  governed  by  law ;  yet,  so 
long  as  they  remained  on  the  island,  the  only  remedy  either  would 
have  to  compel  performance  by  the  other  would  be  a  resort  to 
force.  If,  however,  before  the  contract  was  performed,  they  both 
should  remove  to  a  country  governed  by  law,  there  would  then 
spring  up  the  judicial  remedy  provided  by  the  laws  of  that  countrj 
upon  contracts  of  that  kind. 

The  cases  of  Rees  v,  Watertown,  19  Wall.,  107,  and  Meriwether 
V.  Garrett,  102  U.  S.,  472,  present  instances  where  judicial  remedies 
once  existed,  but  ceased  before  the  contracts  were  performed.  For 
the  court,  though  recognizing  the  legal  obligation  of  the  contracts, 
was  forced  to  acknowledge  utter  inability  to  afford  any  remedy. 
Had  the  cause  from  whicn  the  remedies  in  those  cases  ceased  to 
exist  been  subsequently  removed,  they  would  have  presented 
instances  of  contracts  as  to  which  there  at  first  were  judicial  reme- 
dies, then  for  a  time  no  remedies,  then  again  the  remedies  restored. 
Upon  a  contract  creating  a  debt  payable  in  money,  if  the  debtor 
have  no  property  out  of  which  the  debt  can  be  made,  there  is  prac- 
tically no  judicial  remedy.  In  case  of  the  death  of  a  debtor  there 
is  no  such  remedy  till  the  appointment  of  an  administrator  or 
executor. 

Mr.  Story,  in  his  work  on  the  Constitution,  gives  as  instances  of 
legal  obligations  existing  where  there  is  no  judicial  remedy  to 
enforce  them,  the  case  oi  a  contract  by  a  State,  which  does  not 'per- 
mit its  citizens  to  sue  it,  with  one  of  its  citizens,  and  of  a  contract 
between  the  United  States  and  one  of  its  citizens,  as  to  which  he 
says  no  one  would  doubt  their  legal  obligation.  And  here  we  maj 
say  that,  although  there  have  been  before  the  Supreme  Court  of 
the  United  States  very  many  cases  in  which  contracts  by  a  State 
came  more  or  less  in  question,  and  in  some  of  which,  especially  in 
Eailroad  Co.  v.  Tennessee,  101  U.  S.,  337,  and  Railroad  Co.  v.  Ala- 
bama, id.,  832,  it  was  held  there  was  no  judicial  remedy  to  enforce 
the  performance  of  the  contracts,  there  is  no  case  to  which  om* 
attention  has  been  called  where  it  was  even  suggested  that  a  con- 
tract of  a  State  has  not,  within  the  meaning  of  the  federal  Constitu- 
tion, the  same  legal  obligation  as  a  similar  contract  of  an  individual. 
In  one  of  the  latest  cases  before  it,  it  said :  "  States  and  cities,  when 
they  borrow  money  and  contract  to  repay  it,  with  interest,  are  not 
acting  as  sovereignties.  They  come  down  to  the  level  of  ordinarv 
individuals.  Their  contracts  have  the  same  meaning  as  that  of 
similar  contracts  between  private  persons."  Murray  v,  Charleston, 
96  U.  S.,  445.  A  citizen  may,  upon  one  of  its  contracts,  sue  the 
United  States  in  the  Court  of  Claims ;  a  State  may  sue  another  State 
for  a  debt  in  the  Supreme  Court  of  the  United  States;  some  of  the 
States  permit  suits  to  be  brought  by  citizens  upon  claims  against 
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them  in  their  own  courts,  and  in  all  these  cases  the  courts  may 
proceed  to  decision  and  judgment,  but  the  courts  cannot  in  such 
cases — ordinarily,  at  any  rate— enforce  a  judgment  for  money,  for 
they  have  no  power  to  coerce  Confess  or  the  legislature  of  the 
debtor  State  to  proceed  by  appropriation  and  levy  of  taxes  to  pro- 
vide money  for  payment  of  the  judgment.  There  is,  therefore, 
in  such  cases,  notwithstanding  the  right  to  sue,  no  judicial  rem- 
edy, for,  as  decided  in  Railroad  Co.  v.  Tennessee  and  Kailroad  Co. 
V,  Alabama,  a  judicial  proceeding  which  stops  short  of  enforcement 
is  not  a  judicial  remedy.  But  can  any  one  imagine  that  in  any  of 
the  cases  mentioned  the  court  would  decline  to  render  judgment 
for  the  debt  on  the  ground  that  there  was  no  perfect  judicial  rem- 
edy to  enforce  it?  Yet  why  should  it  not  in  all  these  cases  render 
judgment  for  the  United  States  or  the  State,  if  it  be  true  that  there 
IS  no  legal  obligation  where  there  is  no  judicial  remedy  to  compel 
performance  oi  the  contract  ? 

A  court  tries  and  determines  no  questions  but  those  of  legal 
rights;  it  has  nothing  to  do  with  mere  moral  or  imperfect  obliga- 
tions, the  binding  force  of  which  the  civil  law  does  not  take  into 
account.  A  court  of  law  does  not  create  a  legal  obligation :  it  only 
declares  and  adjudges  what  the  legal  obligation  of  the  contract 
sued  on  is ;  that  is,  what  are  the  legal  rights  and  duties  of  the 
parties  under  their  contract.  To  appoint  courts  to  try  and  deter- 
mine, according  to  rules  of  law,  cases  of  contracts  in  which  tliere 
can  be  no  legal  obligation,  would  be  a  grave  absurdity.  In  Fletcher 
V.  Peck,  Chief -Justice  Marshall,  discussing  the  question  whether 
a  contract  made  by  a  State  is  protected  by  the  federal  Constitution, 
supposes  the  case  of  a  suit  brought  against  a  State  on  its  contract, 
and  says :  "  Would  it  have  been  a  defence  in  such  a  suit  to  say  that 
the  State  had  passed  a  law  absolving  itself  from  its  contract  ?  It  is 
scarcely  to  be  conceived  that  such  a  defence  should  be  set  up." 

Originally  a  citizen  of  one  State  could  sue  another  State  in  the 
Supreme  Court  of  the  United  States.  This  was  decided  in  an 
action  on  a  contract,  the  case  being  Chisholm  v,  Georgia,  2  Dallas, 
419.  If  that  right  to  sue  had  secured  a  judicial  remedy,  then,  if 
the  proposition  of  the  relator  be  true,  this  singular  result  must 
follow :  That  if  a  State  made  a  contract  with  one  of  its  citizens  it 
would  have  no  legal  obligation,  and  would  not  be  protected  by  the 
federal  Constitution,  because  of  the  want  of  a  judicial  remedy  upon 
it;  but  when  the  citizen  should  become  a  citizen  of  anotner 
State,  a  judicial  remedy  would  spring  up  and  a  legal  obligation 
attach  to  the  contract,  and  adhere  to  it,  unless  he  should  return  to 
his  original  State.  The  proposition  that  the  legal  obligation  to  do 
a  thing  which  the  party  has  agreed  to  do  does  not  exist  where  he 
cannot  be  compelled  to  do  it  by  a  judicial  proceeding,  makes  the 
obligation  to  do  it  depend  on  the  right  and  power  of  the  court  to 
compel  him ;  whereas,  the  right  and  power  of  the  court  to  compel 
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the  act  logicallj  depends  on  a  pre-exifitin^  obligation  of  the  party 
to  do  it.  The  conclusion  at  which  we  arrive  as  to  the  legal  ooligar 
tion  of  a  contract  is  that  it  consists  in  the  right  on  the  one  side  and 
corresponding  duty  on  the  other ;  that,  according  to  the  law  in 
force  at  the  time,  are  created  by  the  stipulations  of  the  parties; 
that  it  arises  as  soon  as  the  contract  is  made,  and  continues  until  it 
is  fully  performed,  and  may  even  continue  afterwards,  and  may 
exist  although  there  be  no  judicial  remedy  upon  it ;  that  the  rem- 
edy, though  not  essential  to  the  obligation,  gives  it  value,  so  that  to 
take  away  the  remedy  or  seriously  lessen  it,  will  impair  the  obliga- 
tion. 

Mr.  Story,  in  his  work  on  the  Constitution,  section  1385,  says: 
"  The  obligation  to  perform  a  contract  is  coeval  with  the  under- 
taking* to  perform  it.  It  originates  with .  the  contract  itself,  and 
operates  anterior  to  the  time  of  performance.  The  remedy  oper- 
ates upon  the  broken  contract  aijd  enforces  a  pre-existing  obliga- 
tion." And,  section  1381 :  ''  There  may  exist  a  perfect  obligation 
in  contracts  where  there  is  no  known  and  adequate  means  to  en- 
force them." 

Thus  far  we  have  assum/ed  a  judicial  remedy  upon  a  contract  to 
imply  only  a  direct  judicial  proceeding  against  the  party  to  compel 
him  to  perf oiin  its  stipulations.  But  the  term  in  its  largest  sense 
comprehends  something  more  than  this.  It  comprises,  also,  judi- 
cial protection  against  invasion  by  others  of  the  riehts  vestea  by 
the  contract.  If  the  rights  so  vested  are  such  as  tne  law  will,  in 
case  of  such  invasion,  recognize  and  protect,  then  there  is  a  judicial 
remedy  belonging  to  the  contract.  In  the  case  of  executory  con- 
tracts with  the  State,  the  State  might  assail  the  rights  of  the  other 
party  to  the  contract,  either  by  a  suit  in  disregard  of  its  contract, 
or  in  some  other  mode.  As  an  illustration  of  an  assault  by  the 
State  through  suit  upon  the  rights  of  the  other  party,  and  an  oppor- 
tunity and  judicial  means  afforded  to  vindicate  iiis  rights  which  no 
immunity  on  the  part  of  the  State  could  prevent,  we  will  suppose  a 
case  that  might  have  arisen  with  respect  to  these  bonds.  Suppose 
that,  disregarding  the  amendment  of  1860,  the  legislature  of  1860 
had  appropriated  money  to  pay  the  bonds,  and  it  had  accordingly 
been  paid  to  the  holders  of  them,  and  that  thereupon  the  State  ha(l 
brouglit  suit  against  such  holders  to  recover  the  money  as  wrong- 
fully paid  and  received,  their  rights  under  the  contract  would  then 
have  Deen  directly  before  the  court  for  adjudication  and  enforce- 
ment or  protection  against  the  claim  made  by  the  State. 

To  show  the  party  contracting  with  the  State  might  have  judicial 
protection  against  an  attempt  by  the  State  through  other  means 
than  a  suit  to  invade  or  disregard  his  rights,  suppose  the  case  of  a 
contract  by  the  State  to  convey  land.  This  State  has  many  such 
contracts  outstanding.  Suppose  the  State  should  assume  to* annul 
one  of  these  contracts,  and  afterwards  convey  the  land  to  some 
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other  person  having  notice  of  the  first  contract.  Theip  would  be 
a  very  complete  and  effectual  judicial  remedy  in  Buch  case  for  the 
first  purchaser.  Many  instances  like  this  are  to  be  found  in  the 
books.  Others  than  the  State  might  violate  the  rights  acquired 
under  an  executory  contract  with  the  State.  As  in  case  of  these 
bonds,  a  wrong-doer  might  convert  one  of  them.  In  that  event, 
would  not  the  contract  of  which  the  bond  waj9  the  evidence  be  the 
reason  or  occasion  for  a  perfect  judicial  remedy  against  the  wrong- 
doer ?  Would  not  such  contract,  rather  than  the  paper  on  which 
it  was  printed,  be  the  chief  consideration  fixing  the  damages  to  be 
recovered?  The  bonds  are  contracts,  the  obligation  of  wnich  can- 
not be  impaired  by  State  legislation. 

The  objection  made  to  the  amendent  of  1860  is  that  it  impairs 
the  obligation  of  these  contracts ;  and  it  is  claimed  that  the  power 
and  duty  of  the  legislature  to  provide  by  levy  of  taxes,  or  by  appro- 
priation of  other  funds  vested  in  and  imposed  on  the  legislature 
when  the  bonds  were  issued,  was  the  remedy  upon  them,  and  the 
amendment  impairs  their  obligation  by  destroying  the  remedy ; 
that  tlie  exercise  of  such  power  and  duty  by  the  legislature  having 
been  contemplated  by  the  parties,  the  State  on  one  side  and  those 
who  received  the  bonds  on  the  other,  as  the  means,  and  the  only 
means,  through  which  they  could  and  would  be  paid,  and  as  the 
bonds  were  received  with  the  understanding  that  such  means 
should  be  employed,  it  became  a  part  of  the  contracts  as  much  as 
though  expressly  stipulated  therein;  that  the  legislature  should 
have  and  exercise  that  power,  and  that  the  amendment  annuls  that 
condition  of  the  contracts,  and  so  impairs  their  obligation.  The 
consideration  of  these  propositions  involves,  as  preliminary  to  them, 
these  questions :  Can  the  power  and  dutv  oi  appropriation  and 
levy  of  taxes  to  provide  the  funds  needed  for  appropriation  be  re- 

farded  in  law  as  a  remedy  upon  State  obligations  ?  And  can  the 
tate  irrevocably  bind  itseli  by  contract  to  employ  its  sovereign 
power  of  taxation?  It  has  been  insisted  on  the  part  of  the  relator 
that  the  only  legal  remedy  there  can  be  to  enforce  a  contract  is  the 
judicial  remedy ;  that  is,  the  enforcement  of  it  through  proceed- 
ings in  a  court  of  justice. 

That  is  the  usual  remedv,  and  the  exceptions  are  so  rare  that,  in 
speaking  of  the  remedy,  the  judicial  remedy  is  usually  intended. 
But  there  may  be  other  remedies  than  judicial  ones.  One  of  the 
remedies  by  act  of  the  party  aggrieved,  enumerated  by  Blackstone, 
book  2,  c.  1,  is  that  of  distress  for  rent,  which  existea  at  the  com- 
mon law  and  was  regulated  by  statute,  by  which  the  landlord 
might  seize  and  sell  the  tenant's  property  to  enforce  payment  of 
the  rent.  Another  non-judicial  remedy  is  the  right  of  a  pledgee  to 
sell  the  property  pledged  for  payment  of  the  debt  for  which  it 
is  pledged.  Another  is  the  power  of  sale  contained  in  mortgages 
or  trust  deeds,  where  they  are  permitted  by  the  law  of  the  State. 
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This  power  of  sale  is  not  the  principal  contract     The  principal 
contract  in  sach  case  is  the  agreement  creating  the  debt  and  me 
security.     The  power  of  sale  is  given  only  to  enforce  the  debt 
against  the  property  constituting  the  security.     And,  in  general, 
we  may  say  that  any  means  in  the  hands  of  the  party  aggrieved,  or 
of  any  other  person,  though  not  a  court,  for  enforcing  performance 
of  a  contract, — ^any  mode  of  enforcing  it  agreed  on   by  the 
parties,  if    recognized  and    permitted    by  the   law, — ^is  a  1^ 
remedy ;    and    when    the    power    of    administering    a    rem- 
edy is    lodged    by    law   with    any  person   or    body,  especially 
if  the  duty  to  administer  it  is  also  imposed,  that  constitutes  a 
legal  remedy.     This  would  include  the  legislative  power  and  dutr 
to  provide  means  to  pay  and  to  pay  State  or  mumcipal  debts.    It 
is  argued  that  this  is  inconsistent  with  the  proper  definition  of  a 
remedy  which  implies  compulsion  on  the  defaulting  party;  that 
there  can  be  no  such  thing  as  compulsion  by  a  party  upon  himself; 
that  when  he  acts  in  the  matter  the  act  is  voluntary,  and  according 
to  his  own  will  and  pleasure,  and  not  from  enforcement    The 
argument  is  sound  when  applied  to  an  individual.     But  is  it  so 
when  applied  to  the  case  oi  tne  complex  body,  the  State?    It  is  ad- 
mitted that  there  are  cases  where  there  is  a  complete,  direct  judidal 
remedy  against  the  State.     The  existence  of  it  is  admitted  in  all 
those  cases  where  the  power  and  duty  to  perform  a  contract  on  the 
part  of  the  State  rests  with  an  officer  of  the  State,  and  the  courts  can, 
by  mandamus  or  otherwise,  compel  him  to  perform  it.     From  the 
many  instances  found  in  the  books  of  the  State  courts  enforcing 
judicial  remedies  against  the  State  upon  its  contracts,  we  will  refer 
to  two :  In  the  case  of  McCauley  v.  Brooks,  16  Cal.,  11,  the  State 
of  California  had  entered  into  a  contract  with  a  private  pereon 
which  required  the  periodical  payment  of  money  by  the  State  to 
such  person.     The  legislature  passed  an  act  appropriating  money 
in  the  State  treasury  to  meet  the  demands  of  the  contract,  and 
directing  the  State  comptroller  to  draw  his  warrants  on  the  treas- 
urer for  the  instalments  as  they  should  fall  due.     A  subsequent  act 
of  the  legislature  forbade  the  comptroller  to  draw  his  warrants 
except  upon  the  approval  of  a  board  of  examiners.     Pursuant  to 
tliis  act  tne  comptroller  refused  to  draw  his  warrants  for  the  in- 
talments  without  the  approval  of  that  board.      The   contractor 
applied  to  the  Supreme  Court  of  the  State  for  a  mandamus  to  com- 
pel him  to  draw  them,  and  the  court  granted  the  peremptory  writ, 
thus  enforcing  against  the  State  a  complete  judicisil   remedy. 
Though  in  form  against  the  comptroller,  it  was  in  substance  against 
the  State ;  for  it  was  the  money  of  the  State,  and  not  of  the  comp- 
troller, which  it  reached.     The  other  case  is  The  St.  Paul  it 
Chicago  R.  Co.  v.  Brown,  24  Minn.,  517.     There  the  State  of  Min- 
nesota had  granted  or  contracted  to  grant  certain  swamp  lands  to 
the  railway  company,  and  a  subsequent  act  of  the  legislature  had 
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appropriated  the  eame  lands  to  certain  State  institations,  and  for 
that  purpose  had  vested  the  nominal  title  in  trustees,  the  defend- 
ants in  tne  suit  The  legislature  consented  to  a  suit  against  them 
to  test  the  validity  of  its  appropriation  of  the  lands,  and  the  suit  was 
brought.  The  court  treated  it  as  an  action  against  the  State,  saying, 
p.  574:  "The  subject-matter  of  the  action  is  property  belonging  to 
the  State,  and  the  action,  though  nominally  against  the  trustees,  is 
virtually  against  the  State,  tp  determine  its  right  in  the  property 
involved."  It  also  held  that  the  judgment  might  enforce  itself  by 
pa^ng  or  confirming  the  title.  The  proposition  that  when  the 
legislature  employs  its  authority  to  bring  about  performance  of  a 
State  contract  it  is  the  State  itself  which  acts,  and  that  the  act  is 
therefore  voluntary  and  not  remedial,  may  be  stated  with  as  much 
propriety  of  the  State  judiciary  when  it  administers  a  judicial 
nmjdy  against  the  State.  For  the  judiciary  is  not  superior  to  nor 
independent  of  the  State.  It  is,  as  the  legislature  is,  only  a  branch 
or  department  of  the  State  government.  It  exercises,  as  does  the 
leOTfilature,  only  a  part  of  the  sovereign  power  of  the  State. 

It  is  true  that  tne  action  of  the  legislature  within  its  proper 
sphere  is  the  action  of  the  State.    But  it  is  equally  true  of  the 
action  of  the  judicial  and  executive  departments,  acting  within 
their  respective  proper  spheres.     Though  each  exercises  the  sover- 
eign power  of  tne  State  belonging  to  its  department,  neither  of 
them  is  the  State,  nor  do  they  all  together  constitute  it.     They  are 
the  instrumentalities  appointed  by  the  State  to  govern  it — to  era- 
ploy  its  sovereign  power,  and  control  its  action  ;  nor  do  the  people 
constitute  the  State,  though  it  exists  for  their  benefit,  and  is  main- 
tained by  their  means.     A  people  without  any  political  oi-ganiza- 
tion,  without  any  government,  is  not  a  State.     The  people  are  only 
an  element  of  the  otate.     When  within  prescribed  temtorial  limits 
they  efEect  a  political  organization  and  establish  a  government,  a 
State  arises.     The  government  is  established  to  protect  them  from 
external  wrong  and  internal  disorder.     In  this  organization  and 
government  what  is  called  sovereign  power  rests,     under  Ameri- 
can organizations  it  does  not  all  reside  in  any  one  department,  but 
is  distributed  among  them,  each  wielding  the  portion  vested  in  it, 
as  well  against  the  body  of  the  people  as  against  individuals.    Each 
exercises  within  its  proper  sphere  compulsive  force.     The  acts  of 
the  legislature  have  as  much  binding  force,  not  only  on  individuals, 
but  on  the  entity  called  the  State — the  people  within  the  proper 
territorial  limits  as  an  organized  political  society — as  do  the  de- 
cisions or  judgments  of  the  courts. 

Whether  a  court  may  exercise  the  power  entrusted  to  it  against 
the  State,  and,  if  so,  to  what  extent,  depends  on  what  the  people, 
in  distributing  the  governmental  power  by  means  of  the  organic 
law  or  constitution,  deem  expedient.  To  what  extent  the  legisla- 
ture  may  exercise  its  power  against  the  State  and  compel  it  by  leg- 
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islation  to  perform  its  contracts,  has  entmsted  to  it  power  and  the 
duty  of  administering  remedies  in  favor  of  State  creditors,  depends 
also  on  the  same  thing.     When  the  legislature,  by  law,  directs  the 
treasurer  of  the  State  to  pay  its  creditors  money  oi  the  State  in  the 
treasury,  how  does  that  difi^r,  so  far  as  compelling  the  State  is  con- 
cerned, from  the  case  of  a  conrt,  if  the  public  policy  of  the  State 
permitted  it,  directing  the  same  officer  to  pay  tne  same  money  to 
the  same  creditor  ?     Or,  if  the  constitution  placed  it  within  the 
judicial  power,  and  there  is  no  reason  except  of  expediency  why 
it  might  not,  to  lay  and  distribute  the  burden  of  a  State  debt  upon 
the  taxable  property  within  the  State,  how,  so  far  as  regards  com- 
pulsion of  tne  State,  would  the  action  of  the  courts  in  doing  it 
differ  from  that  of* the  legislature  in  levying  and  distributing  a  tax 
upon  the  same  property  for  the  same  debt  ?     In  such  cases  the 
action  of  the  legislature  and  the  action  of  the  judiciary  would  be 
equally  compulsive,  though  in  the  one  case  it  would  be  legislative 
and  the  other  judicial  action.     That  where  the  legislature  acts  its 
commands  are  executed  by  one  set  of  officers,  and  where  the  judi- 
ciary acts,  its  commands  are  executed  by  another  set,  could  make  no 
difference  so  far  as  the  power  is  to  be  deemed  to  be  compulsive  or 
not.     The  exercise  of  power  to  do  is  always  compulsive ;  so  ii 
judicial  action  in  favor  of  a  creditor  is  a  remedy  because  it  is  com- 
pulsive, legislative  action  for  the  same  purpose  is  also,  for  the  same 
reason,  a  remedy.     It  is  true,  the  legislature  is  independent  of  the 
other  departments,  and  there  are  no  means  to  compel  it  to  perform 
its  duties  and  exercise  its  power.     It  is  equally  so  with  the  judi- 
ciary.    Eacli  has  its  duty  to  perform.     The  duty  is  as  imperative 
upon  the  one  as  the  other.     We  see  no  reason,  therefore,  why  the 
power  and  duty  vested  in  and  imposed  on  the  legislature  to  pro- 
vide for  payment  of  a  State  debt  is  not  a  remedy,  or  means  of 
remedy,  as  much  as  the  power  and  duty  vested  in  and  imposed  on 
a  court  to  enforce  payment  as  between  private  persons.     It  may 
not  be,  and,  as  a  fact,  is  not,  equally  valuable  with  a  judicial 
remedy ;  but  this  is  due  rather  to  the  difference  in  the  composi- 
tion of  legislatures  and  courts,  and  in  their  modes  of  procedure, 
than  to  the  differences  in  the  powers  entrusted  to  them.    It  is 
sometimes  difficult  to  say  whether  a  law  operates  directly  on  the 
contract  to  change  its  terms,  or  upon  the  remedy  to  regulate  or 
vary  that.     It  is  so  here ;  for  it  may  be  a  question  whether  it  did 
not  enter  into  and  became  a  term  or  condition  of  the  oontract,  as 
much  as  though  expressed  in  the  bonds,  that  the  legislature  of  the 
State  should  provide  and  appropriate  money  for  the  payment ;  and 
if  there  were  no  other  funds  available  for  the  purpose,  should  pro- 
vide them  by  the  levy  and  collection  of  taxes.     Of  course  a  State 
can  bind  itself  to  pay  money,  and  it  must  follow  that  it  can  bind 
itself  to  provide  the  funds  by  the  means  necessary  for  that  pur- 
pose.    It  may  irrevocably  bind  its  taxing  power.     We  are  speak- 
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ing  now  of  the  State,  not  of  the  legislature.  The  power  of  that 
department  to  bind  the  State  in  the  matter  of  taxation  will  neces- 
sarily depend  on  the  authoritj  conferred  on  it  by  the  constitution. 
Its  authority  in  that  regard  need  not  be  considered  here ;  for^  if 
the  taxing  power  was  bound  at  all  in  respect  to  these  bonds,  it  was 
done  by  the  State  in  the  constitution.  A  State  may,  by  contract, 
irrevocably  bind  itself  not  to  exercise,  or  may  irrevocably  limit  the 
exercise  oi,  its  power  of  taxation. 

In  the  case  oi  New  Jersey  v.  Wilson,  7  Cranch,  164,  the  colony 
of  New  Jersey,  in  1758,  by  contract,  pursuant  to  an  act  of  its  leg- 
islature, conveyed  certain  lands  to  or  for  the  use  of  the  Delaware 
tribe  of  Indians.  In  the  act  authorizing  the  contract  it  was  pro- 
vided that  the  lands  "shall  not  hereafter  be  subject  to  any  tax,  any 
law,  usage,  or  custom  to  the  contrary  thereof,  in  any  wise,  notwith- 
standing." In  1801,  an  act  of  the  legislature  of  the  State,  without 
mentioning  the  subject  of  taxes, 'authorized  the  lands  to  be  sold, 
and  they  were  accordingly  conveyed  to  other  persons.  In  1804 
the  legislature  passed  an  act  repealing  so  much  of  the  act  of  1758 
as  exempted  the  lands  from  taxation.  The  Supreme  Court  of  the 
United  States  construed  the  clause  in  the  act  of  1758  exempting 
the  lands  from  taxation  to  be  a  contract,  and  held  that  the  act  of 
1S04  impaired  its  obligation,  within  the  meaning  of  the  federal 
Constitution,  and  was,  therefore,  void. 

In  the  case  of  the  State  Bank  of  Ohio  v.  Knoop,  16  How.,  389, 
an  act  of  the  legislature  of  Ohio,  passed  in  1845,  under  which  the 
bank  was  incorporated,  provided  that  any  bank  incorporated  under 
it  should  pay  the  State  semi-annually  6  per  cent  on  the  net  profits 
of  its  business,  "  which  sum  or  amount  so  set  off  shall  be  in  lieu  of 
all  taxes  to  which  the  company  or  the  stockholders  therein  would 
otherwise  be  subject."     In  1851  the  legislature  passed  another  act, 
providing  that  the  capital  stock  of  banks  incorporated  under  the 
laws  of  the  State  should  be  taxed  for  the  same  purposes,  and  to  the 
same  extent,  that  personal  property  was  or  might  be  required  to 
be  taxed  in  the  place  where  such  banks  should  be  located.     The 
effect  of  this  was  to  increase  the  amount  of  tax  upon  this  bank.    It 
was  urged  in  the  Supreme  Court  of  the  United  States,  in  support  of 
the  right  to  change  the  mode  and  rate  of  taxation,  that  the  power 
to  tax  is  a  sovereign  power,  and  that  a  State  cannot  barter  away 
any  part  of  its  sovereign  power.     But  the  court  held  that  the  ex- 
empting of  certain  property  from  taxation  is  not  a  relinquishment 
of  a  sovereign  power,  and  said :  "  The  taxing  power  may  select  its 
objects  of  taxation,  and  this  is  generally  regulated  by  the  amount 
necessary  to  answer  the  purposes  of  the  State.     Now,  the  exemp- 
tion of  property  from  tajcation  is  a  Question  of  policy  and  not  of 
power,"  and,  "the  vague  and  undennable  notion  that  every  ex- 
emption, or  a  specific  tax,  which  withdraws  certain  objects  from 
the  general  tax  law,  affects  the  sovereignty  of  the  State,  is  indef en- 
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eible."  The  court  held  a  State  may,  by  contract,  bind  iteelf  in  a 
particular  case  not  to  tax,  or  to  do  it  in  a  particular  way,  and,  upon 
the  binding  force  of  a  contract  by  the  State,  quoted  with  appnjba- 
tion  the  language  of  the  court  in  W  oodward  v.  Dartmouth  College, 
that  "  a  contract  between  a  State  and  individuals  is  as  obhgatorr  as 
any  other  conti^act."  The  court,  therefore,  held  that  the  act  o: 
184:5  constituted  a  contract  between  the  State  and  the  banb, 
which  organized  under  it,  to  tax  them  only  in  the  manner  and  to 
the  extent  therein  expressed,  and  that  the  State  could  not  revoke 
it. 

Dodge  V.  Woolsey,  18  How.,  331,  was  of  a  similar  character,  ex- 
cept that  it  presented  a  case  where  a  constitution  adopted  sub^ 
quently  to  tne  incorporation  of  the  bank  under  the  act  of  lS4o 
prescribed  a  rule  of  taxation  upon  such  bank  different  from  that 
agreed  upon  in  that  act.  The  doctrine  of  the  case  in  16  How.  was 
reaffirmed,  and  it  was  held  that  a  constitutional  provision  was 
equally  ineffectual  with  an  act  of  the  legislature  to  affect  prior  con- 
tracts of  the  State.  McGee  v,  Mathis,  4  Wall.,  143.  The  Tnited 
States  granted  in  1850,  to  the  State  of  Arkansas,  swamps  and  over- 
flowed government  lands,  on  condition  that  the  lands,  or  the  pnv 
ceeds  of  them,  should  be  applied  in  reclaiming  the  lands  for  culti- 
vation by  means  of  levees  and  drains.  The  State  accepted  the 
Sjrant,  and  its  legislature  in  1851  passed  an  act  providing  that  the 
ands  should  be  exempt  from  taxation  for  10  years,  or  until  they 
should  be  reclaimed,  and  for  the  sale  of  them  by  the  issue  of  trans- 
ferable scrip,  receivable  for  any  of  the  lands,  not  previously  taken 
up,  selected  by  the  holder.  After  the  issue  of  scrip  pursuant  to 
the  act,  another  act  was  passed,  in  1855,  repealing  the  section  in 
the  act  of  1851  which  exempted  the  lands  from  taxation,  and 
making  provision  for  taxing  those  sold  or  to  be  sold,  preciselv  as 
other  lands ;  and  also,  in  1857,  another  act  was  passed  authoriziDg 
a  special  tax  upon  the  lands.  It  was  held  that  tne  act  of  1851  con- 
stituted a  contract  between  the  State  and  holders  of  the  scrip  issued 
under  it  that  the  lands  should  not  be  taxed  for  10  years,  or  nnd 
the  lands  should  be  reclaimed,  and  the  State  could  not  impair  tLe 
contract  by  subsequent  legislation,  and  the  repeal  of  the  exemption 
was  void.  There  are  many  other  cases  in  the  reports  of  the  de^ 
cisions  of  the  Supreme  Court  of  the  United  States  involving  the 
same  question,  and  in  all  of  them  the  rules  laid  down  in  the  cases 
we  have  specifically  referred  to  were  followed.  Although  some  of 
the  judges  have  expressed  doubts  on  the  power  of  the  legislature, 
by  virtue  merely  oi  its  general  legislative  authoritjr,  to  make  an 
irrevocable  contract  binding  the  State  not  to  exercise,  or  limiting 
its  exercise  of,  the  taxing  power,  that  the  State  can  make  such  con- 
tract, and  that  when  made  it  is  irrevocable  by  act  of  the  State 
alone,  is  the  accepted  doctrine  of  that  court.  We  have  conlined 
our  references  mainly  to  the  decisions  of  the  Supreme  Court  of  the 
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United  States  on  this  point,  and  on  others  involved  in  the  general 
question  of  the  validity  or  invalidity  of  the  constitutional  amend- 
ment of  1860,  because  the  decisions  of  the  State  courts,  while  they 
may  be  valuable  for  the  reasons  given  in  support  of  them,  are  not 
of  any  authoritative  or  binding  force  upon  this  court.  But  the 
Supreme  Court  of  the  United  States  is  the  final  arbiter  of  the  ques- 
tion whether  a  State  law  is  repugnant  to  the  Constitution  of  the 
United  States,  and  on  all  such  questions  we  are  bound  to  follow 
its  decisions. 

The  proposition  that  a  State  may,  by  contract  with  an  individual, 
obligate  itself  ^eyond  its  power  of  revocation  to  abstain  from  use 
of  its  taxing  power,  would  seem  to  require  the  converse,  that  it 
may  likewise  so  obli^te  itself  to  use  that  power.  There  is  no  case 
that  we  are  aware  oi  where  the  question  arose  whether  the  State,  as 
an  entirety,  in  its  organized  capacity  as  a  body  politic,  may  be  so 
bound.  Those  which  come  nearest  to  it  are  the  cases  of  municipal 
corporations.  These  bodies  are  subdivisions  or  instrumentalities 
of  the  State  government,  established  for  the  administration  of  the 
government  m  matters  of  local  concern,  and  vested  with  a  portion 
of  the  sovereignty  of  the  State,  to  be  exercised  in  such  matters.  In 
respect  to  these  subdivisions  of  the  State,  where  they  have  the 
power  of  taxation  to  meet  the  demands  of  contracts,  they  may,  by 
entering  into  such  contracts,  not  only  bind  themselves  to  exercise 
the  power,  but  bind  the  State,  so  that  it  cannot  withdraw  the 
power  till  the  contracts  are  satisfied. 

In  the  case  of  Von  Hoffman  v.  The  City  of  Quincy,  4  Wall., 
535,  the  l^slature  of  Illinois  authorized  the  city  of  Quincy  to 
issue  its  bonds,  bearing  interest,  and  to  levy  and  collect  a  special 
annual  tax  upon  the  property  within  the  city  sufficient  to  pay  the 
annual  interest  upon  the  bonds  which  should  be  issued.     The  tax 
was  to  be  applied  topayment  of  the  interest,  and  to  no  other  pur- 
pose whatsoever.     Tne  bonds  were  issued,  and  subsequently,  in 
18*j3,  the  legislature  passed  an  act  which  repealed  all  former  laws 
touching  the  levy  or  collection  of  taxes  on  property  within  the 
city  except  those  regulating  the  collection,  and  as  to  taxes  relating 
to  streets  and  alleys,  and  wnich  prescribed  the  purposes  for  which 
taxes  might  be  levied,  and  limited  the  amount  for  each  purpose. 
The  rate  authorized  to  be  levied  to  pay  the  debts  and  meet  the 
general  expenses  of  the  citv  was  so  low  that  the  amount  which 
could  be  realized  would  not  be  sufficient  to  pay  the  debts  and  the 
current  expenses  of  the  city,  and  so  the  interest  on  the  bonds  could 
not  be  paia.     The  court  held  the  repealing  act  of  the  legislature 
void  as  to  the  bonds,  as  impairing  the  obligation  of  the  contract, 
and  said  :  "  It  is  well  settled  that  a  State  may  disable  itself  by  con- 
tract from  exercising  its  taxing  powers  in  particular  cases.     It  is 
equally  clear  that  wnere  a  State  has  authorized  a  municipal  cor- 
poration to  contract  and  to  exercise  the  power  of  local  taxation  to 
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the  extent  neceseary  to  meet  its  engagements,  the  power  then  given 
cannot  be  withdrawn  until  the  contract  is  satisfiea." 

The  State  and  the  corporation  are  in  snch  cases  equally  bouni 
The  power  given  becomes  a  trust  which  the  donor  cannot  annul, 
and  which  tne  donee  is  bound  to  execute ;  and  neither  the  State 
nor  the  corporation  can  any  more  impair  the  obligation  of  the  con- 
tract in  this  way  than  any  other.  Tne  laws  requiring  taxes  to  the 
requisite  amount  to  be  collected,  in  force  when  the  bonds  were 
issued,  are  still  in  force  for  all  the  purposes  of  this  case.  The  act 
of  1863  is,  60  far  as  it  affects  these  bonds,  a  nullity.  It  is  the  dnt? 
of  the  city  to  impose  and  collect  the  taxes  in  all  respects  as  thongn 
that  act  had  not  been  passed. 

In  City  of  Galena  v.  Amy,  5  Wall.,  705,  the  same  principle  was 
recognized. 

In  the  U.  S.  v.  New  Orleans,  lately  decided,  an  abstract  of  the 
decision  being  ^ven  in  18  Chi.  Leg.  News,  207,  it  was  held  that 
an  act  of  the  legislature  limiting  the  power  of  a  city  to  levy  a  rax 
which  it  had  at  the  time  when  it  issued  its  bonds,  without  provid- 
ing other  alternate  means  to  pay  the  bonds,  impairs  the  obligation 
of  the  contract  and  is  void. 

The  principle  was  recognized  in  U.  S.  v.  County  Court,  in  the 
United  States  Circuit  Court  for  the  Eastern  District  of  Missouri  2 
Fed.  Kep.,  1.  The  court  said :  "  A  legislative  act  which  assumes 
to  repeal  any  tax  law  in  force  when  relator's  bond  was  issued,  and 
under  which  he  was  entitled  to  enforce  payment,  is  as  to  him  un- 
constitutional and  void."  In  State  v,  Cfommon  Council  City  of 
Madison,  15  Wis.,  33,  it  was  held  that  a  prohibition  to  levy  a  Ux 
to  pay  a  city  debt  was  a  destruction  of  the  remedy,  and  the  legis- 
lature had  no  power  to  do  it.  It  would  seem  as  though,  if  the 
State  can  confer  on  tliese  subdivisions  authority  to  bind  its  sover- 
eign power  by  taxation,  so  far  as  they  are  concerned,  it  may  itself 
bind  that  power  so  far  as  concerns  the  whole  State. 

There  is,  of  course,  always  a  difficulty  in  comprehending  the 
idea  of  any  one  State,  municipality,  or  individual  being  bound 
where  there  is  no  external  power  to  maintain  and  enforce  the  obli- 
gation. In  the  case  of  municipalities  and  of  individuals,  it  is  easy 
to  concede  that  they  are  bound,  because  the  judicial  power  extend* 
to  them,  and  it  is  so  of  a  State  obligation,  whenever  it  comes  before 
a  court  to  maintain  it.  But  of  those  State  obligations  which  can 
be  carried  out  only  by  legislation,  which  can  rarely  be  brought 
within  the  reach  of  judicial  power,  and  never  directly  for  the  pur- 
pose of  compelling  their  performance,  it  is  more  difficult  to  conceive 
a  power  external  to  the  State  which  may  enforce  them.  The  difiS- 
culty,  more  apparent  than  real,  arises  from  confounding  the  State 
with  one  of  the  departments  of  its  government,  the  legislative, 
which  department  the  State  has  appointed  to  enforce  State  obliga- 
tions in  certain  cases.     As  soon  as  it  is  understood  that  the  legisla- 
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tnre  is  not  the  State  any  more  than  the  judiciary  is,  and  that,  like 
the  judiciary,  there  is  entrusted  to  it  the  power,  in  cases  comine 
within  its  proper  sphere,  of  enforcing  State  obligations,  the  difla- 
cnltj  of  accepting  the  idea  that  there  is  a  binding  force  to  such 
obligation  ceases.  Whenever  any  undertaking  of  the  State — as, 
for  instance,  the  undertaking  to  use  the  taxing  power — comes  in 
question  before  a  court  it  is  the  province  and  duty  of  the  court  to 
recognize  it,  and,  so  far  as  required  by  the  case  before  it,  to  main- 
tain its  integrity.  But  it  is  ordinarily  the  province  and  duty  of 
the  legislative  department  to  directly  enforce  the  obligation  in  the 
first  instance,  ana  of  the  courts  to  sustain  its  action,  wnen  its  valid- 
ity comes  in  question  in  a  case  properly  before  them.  As,  in  the 
case  before  us,  if  there  was  a  binding  obligation  of  the  State  to  use 
the  power  of  appropriation  and  taxation,  and  if  the  amendment  of 
180U  impairs  that  ooligation,  then  it  was  still  the  duty  of  the  legis- 
lature, to  whom  the  power  is  entrusted,  to  employ  it ;  and  when- 
ever, in  case  it  should  employ  it,  the  legality  oi  its  action  should, 
35  it  might  do,  come  before  the  judiciary,  it  would  be  the  province 
and  duty  of  the  latter  department  to  sustain  and  confirm  the  action 
of  the  former. 

Having  reached  the  conclusion  that  there  rests  on  the  State  a 
legal  obligation  to  perform  its  contracts ;  that,  where  the  power 
and  duty  to  bring  about  performance  of  them  are  in  the  legislative 
department,  there  is  a  legislative  remedy,  the  destruction  of  which 
may  impair  the  obligation  of  the  contract,  as  the  taking  away  a 
remedy  within  the  power  of  the  judiciary  may,  and  the  State  may, 
by  contract,  disable  itself  to  abolish  or  fetter  the  power  of  legisla- 
tive appropriation  and  taxation,  where  they  constitute  the  means 
to  perform  its  contracts — ^it  remains  to  be  considered :   Did  the 
State,  by  its  contract  with  the  bondholders,  bind  itself  to  leave  the 
power  in  the  ordinair  legislative  body  ?  and  did  the  amendment 
of  1860  lessen  the  value  of  the  creditors'  remedy  when  it  removed 
the  power  of  providing  for  payment  of  the  bonds  from  the  ordi- 
nary legislative  department,  and  remitted  it  to  the  electors  at  large  ? 
And  here  we  may  refer  to  a  suggestion  which  has  been  made,  tnat 
the  undertaking  of  the  State  was  general  to  pay  the  money,  and 
was  not  a  promise  to  employ  any  particular  means  for  payment, — 
for  instance,  taxation, — and  that  legislation  affecting  onlv  particular 
means  of  payment,  or  a  particular  mode  of  payment,  does  not  im- 
pair the  integrity  of  the  general  promise  to  pay.     The  amendment 
takes  from  the  legislature  the  power  to  emplov  any  means  of  pav- 
ment,  by  taxation  or  otherwise.    Even  though  the  treasury  might 
have  in  it  millions  of  unappropriated  and  unneeded  sums,  it  could 
not,  according  to  the  amendment,  pay  a  cent  of  such  funds  upon 
this  debt. 

The  proposition  would  be  absurd  that  a  legislative  act  leaves  a 
contract  to  pay  money  unafEected,  if  it  do  not  prohibit  the  debtor 
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to  pay,  but  only  disables  him  to  employ  the  only  means  through 
which  he  can  pay.     The  debtor's  promise  to  pay  is  usually  general; 
it  is  rarely  a  promise  to  pay  only  from  a  particular  fund,  as  from 
his  personal  property,  or  from  his  real  estate.     But  could  any  one 
say  that  a  law  which  should  put  it  out  of  his  power  to  appropriate 
his  personal  property,  or  his  real  estate,  to  pay  a  general  debt, 
would  leave  his  contract  to  pay  unimpaired  ?     By  contracting  this 
debt  the  State  put  itself  under  an  obligation  to  resort  to  taxation  to 
pay  it ;  certainly,  if  it  provided  no  other  funds  with  which  to  pay. 
The  obligation  to  pay  implies  an  obligation  to  einploy  the  means 
necessary  for  payment.     The  observation  of  the  Supreme  Conrt 
of  the  United  States  in  Loan  Association  v.  Topeka,  20  Wall.,  655, 
660,  though  in  that  case  applied  to  a  municipal  corporation,  is 
equally  applicable  to  the  State,  "  that  all  contracts  creating  debts 
to  be  paid  in  the  future,  not  limited  to  payment  from  some  other 
source,  imply  an  obligation  to  pay  by  taxation."     At  the  time  the 
bonds  here  in  question  were  issued,  the  constitution  of  the  State, 
the  same  instrument  pursuant  to  which  they  were  issued,  provided 
(section  2,  art.  9"^ :  "  The  legislature  shall  provide  for  an  annual  tax 
sufficient  to  defray  the  estimated  expenses  of  the  State  for  each 
year ;  and  whenever  it  shall  happen  that  such  ordinary  expenses 
of  the  State  for  any  such  year^shall  exceed  the  income  of  the  State 
for  such  year,  the  legislature  shall  provide  for  levying  a  tax  for  the 
ensuing  year,  sufficient,  with  other  sources  of  income,  to  pay  the 
deficiency  of  the  preceding  year,  together  with  the  estimated  ex- 
penses of  such  ensuing  year."     We  do  not  regard  it  as  of  special 
importance,  as  relates  to  tne  question  now  before  us,  that  this  power 
and  duty  of  the  legislature  are  expressed  in  the  constitution;  for, 
had  they  not  been  expressed,  they  would,  in  the  absence  of  worJs 
excluding  the  implication,  have  been  implied. 

But  the  section  was  there  when  the  bonds  were  issued  ;  and,  in 
respect  to  the  power  and  duty  on  the  part  of  the  legislature  thas 
expressed,  counsel  for  respondents  argue  that  among  the  expenses 
which  the  legislature  was  thus  directed  to  provide  for  was  the 
annually  accruing  interest,  and  ultimately  the  principal,  of  these 
bonds ;  but,  as  the  State  had  no  other  reliable  source  of  income 
except  through  taxation,  the  parties,  the  State  and  the  receivers  of 
the  bonds,  must  have  looked  to  and  intended  taxation  as  directe*! 
by  the  constitution,  to-wit,  through  the  legislature,  as  the  means 
through  which  the  interest  and  principal  oi  the  bonds  were  to  Iw 
paid ;  that  is,  that  it  amounted  to  a  contract  that  the  legislature 
should  provide  by  taxation  to  pay  the  bonds,  and  that  such  contract 
is  as  unimpairable  by  the  State  as  the  contracts  in  the  cases  we  have 
cited  ;  that  the  municipalities  should  provide  by  taxation  for  pay- 
ment of  the  debts  incurred  by  them.  Or,  if  that  is  not  the  case, 
then  that  taxation  by  the  legislature  was  at  that  time  provided  in 
the  constitution  as  the  remedy,  or  as  the  principal  and  only  reliable 
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remedy,  for  crediton  of  the  State,  including  holders  of  these  bonds. 
We  endeavor  to  state,  though  not  in  their  language,  the  substance 
of  their  propositions.  At  tlie  time  the  bonds  were  issued,  the 
power  to  tax  was  in  the  legislature.  Had  it  remained  in  that  body, 
there  can  be  no  question  of  its  duty  to  tax,  unless  there  were  other 
means,  to  punctually  pay  the  obligations  of  the  State. 

Was  it  a  contract  that  this  power  and  duty  should  remain  in  the 
ledslatnre?  The  decision  of  this  question  involves  the  same  con- 
Bideration  afi  is  involved  in  the  question,  whether,  treating  the 
power  and  duty  then  in  the  legislatui*e  as  a  then  existing  remedy 
for  the  bondholders,  taking  it  away  or  changing  it,  as  provided  in 
tlie  amendment  of  1860,  lessens  the  value  of  the  obligation  to  pav 
the  sums  stipulated  in  the  bonds.  For  no  agreement  to  leave  with 
the  legislature  tlie  power  and  duty  to  provide  for  payment  of  the 
bonds  being  expressed,  it  would  not  be  implied,  unless  essential  to 
the  better  fuliiiment  of  the  contract  on  the  part  of  the  State.  It 
would  not  blB  implied,  if  it  might  be  regarded  as  indifferent  to  the 
bondholders,  whether  the  power  and  duty  remained  in  the  ordinary 
legislative  department  of  the  State,  or  was  vested  elsewhere ;  and, 
regarding  it  only  as  a  remedy,  there  would  be  no  legal  objections 
to  the  State  taking  it  away,  providing  it  substituted  an  equally 
effectual  one  in  its  stead ;  for  it  is  the  substance  and  effectiveness, 
and  not  the  mere  forms  of  remedies,  which  must  be  preserved. 

Though  the   obligation   of  the  contract  is  distinct  from  the 
remedy  to  enforce  it,  and  the  two  ought  not  to  be  confounded,  yet 
they  are  so  nearly  connected  that  a  Jaw  lessening  the  force  of  the 
remedy  must  necessarily  affect  the  value  of  the  obligation.     The 
inhibition  of  the  federal  Constitution  being  absolute,  it  operates  to 
prevent  any  attempt,  either  direct  against  the  contract,  or  indirect 
against  the  remedy,  to  impair  the  obligation  of  contracts.     A  law 
affecting  the  remedy,  if  it  lessen  the  value  of  the  obligation,  is 
equally  void  with  one  which  does  so  by  operating  directly  on  the 
contract.     "  One  of  the  tests  that  a  contract  has  been  impaired  is 
tiiat  its  value  has  been  diminished  by  legislation.     This  is  not  a 
question  of  degree,  or  manner,  or  cause,  but  of  encroaching  in  any 
respect  on  its  obligation."     Planters'  Bank  v.  Sharp,  6  How.,  327. 
So  that,  in  considering  each  proposition  in  behalf  of  the  respond- 
ents, we  are  brought  directly  to  consider  the  natural  effect,  as  to 
these  contracts,  of  the  amendment  removing  the  power  and  duty 
from  the  legislature,  and  remitting  it  to  the  electors  at  large  in  the 
State,  to  be  exercised  at  a  popular  election. 

If  the  natural  effect  of  so  removing  the  power  and  duty  from 
the  legislature  would  be  to  render  the  payment  of  the  bonds  less 
certain  than  if  the  legislature  should  retain  the  power  to  provide 
for  such  payment,  then  it  may  be  safely  implied  that  such  removal 
would  be  contrary  to  the  then  instructions  of  the  parties,  the  State 
and  the  receivers  of  the  bonds ;  and  it  is  also  clear  that  it  impaired 
2  A.  &  E.  R.  Cas.— 24 
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the  obligation  of  the  contracts  by  taking  away  a  then  exiisting 
remedy,  without  giving  an  equally  efficient  one  instead.    We  are 
relieved  in  the  case  from  any  necessity  to  consider  how  far  a  State 
may  go,  and  to  what  extent  remedies  may  be  rendered  less  speedy 
or  convenient,  when  upon  considerations  of  public  policy  and 
expediency,  and  consultmg  the  general  public  good,  it  changes  its 
laws  or  its  constitution,  or  mode  of  administering  its  goyemment. 
The  power  to  make  such  charges  from  such  motives,  even  thongli 
they  incidentally  affect  existing  contracts  of  the  State  or  individuals, 
may  be  conceded.     But  any  supposed  advanta^  to  the  State  of 
repudiating  its  debts,  or  of  obstructing  its  creditors  in  respect  to 
their  payment,  can  never  be  admitted  as  a  consideration  of  public 
policy  or  expediency,  or  of  good  to  the  public,  which  will  justify 
a  change.     If  it  might,  it  would  apply  eoually  to  all  State  coutractes 
executory  or  executed,  and  indeea  to  ^1  contracts  between  indi- 
viduals, and  the  clause  in  the  federal  Constitution,  and  thus  be  suc- 
cessfully evaded.     It  is  apparent,  upon  the  face  of  this  amendment, 
that  the  only  motive  operating  in  its  adoption  was  the  intent  ti' 
affect  these  bonds.     If  the  effect  of  the  amendment  was  to  prevent 
or  postpone  or  obstruct  their  payment,  that,  and  no  consideration 
of  general  public  policy,  was  the  motive  of  its  adoption.     It  niufit, 
therefore,  stand  or  fall,  according  as  it  affects  injuriously  or  not 
the  contracts  mentioned  in  it.     And  it  can  get  no  aid  from  any 
right  of  a  State  to  change  its  laws  or  the  mode  of  administering  its 
government.     That  it  was  intended  as  a  check  upon  the  payment 
of  the  bonds  not  merely  as  a  restraint  upon  payment  before  they 
should  fall  due,  but  payment  at  all,  cannot  be  questioned.    Else, 
why  disable  the  ordinary  legislative  department  to  provide  in  any 
way  for  their  payment,  while  full  legislative  authority  was  left  to 
it  with  respect  to  every  other  obligation  of  the  State  i    All  legisla- 
tive power  over  the  matter  of  their  payment  was  stripped  froni 
the  legislature.     The  mere  power  to  propose  for  the  electore  to 
adopt  or  reject  a  law  providing  for  their  payment  is  not  l^slative. 
It  might  be  as  well  entrusted  to  the  executive.     That  it  had  the 
effect  intended,  to  check  and  obstruct  payment,  has  passed  into  the 
history  of  the  State.     That  such  was  its  natural,  indeed  its  inevitable 
result,  we  think  no  one  could  deny.     It  was  because  such  would 
be  the  natural  effect  of  it  that  it  was  adopted. 

The  idea  of  remedy  in  the  hands  of  any  one  but  the  aggrieved 
party  implies  the  right  to  make  application  to  the  body  or  pereon 
m  whose  power  the  remedy  is,  to  set  it  in  motion.  Thus,  judicial 
remedy  necessarily  includes  the  right  to  apply  to  a  court  and  show 
reasons  why  the  remedy  should  be  made  available.  And  a  legisla- 
tive remedy,  or  one  within  the  power  of  the  legislature,  incTudes 
the  right  in  the  party  entitled  to  it  to  present  his  case  to  that  body, 
and  demand  its  action  in  its  behalf.  It  requires  no  argument  to 
show  that  such  a  right  is  of  value,  for  the  application  of  the  remedy 
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may  depend  upon  it.  To  take  away  the  right,  or,  what  wonid  be 
the  same  in  effect,  to  deprive  him  of  an  opportunity  to  exercise  it, 
would  certainly  affect  serioufily  the  value  and  emciency  of  his 
remedy. 

It  may  be  assumed  that  with  the  same  opportunity  in  the  bond- 
holders to  fully  present  their  claims  to  the  people,  and  in  the 
people  to  properly  investigate,  deliberate  upon,  and  decide  the 
justice  of  the  claims,  the  people  would  grant  the  relief  to  which 
the  holders  were  entitled  as  readily  as  the  legislature  would.  When 
the  bonds  were  issued  the  holders  had  a  right  to  apply  for  relief- 
to  the  legislature,  and  there  was  no  difficulty  in  the  way  of  exercis- 
ing the  right.  The  legislature  is  small  m  numbers,  select,  its 
members  supposed  to  be  chosen  for  their  intelligence,  integrity, 
and  ability  to  deal  with  questions  coming  before  such  a  body ; 
deliberative,  its  proceedings  conducted  according  to  established 
rules;  responsible,  for  every  member  is  sworn  to  do  his  duty,  and 
must  answer  to  his  constituents  for  the  manner  in  which  he  per- 
forms it ;  acting  openly,  so  that  every  one  may  know  how  each 
member  performs  his  duty ;  having  stated  times  and  a  stated  place 
for  meeting,  so  that  every  man  may  know  when  and  where  it  is  to 
be  found  together ;  with  power  to  send  for  persons  and  papers,  to 
take  evidence  and  ascertain  facts,  resembling  that  possessed  by  a 
court  of  justice ;  and  having  the  opportunity,  when  .all  assembled, 
to  hear  arguments,  to  deliberate  and  reason  together  of  what  the 
State  ought  in  right  to  do  in  any  case  before  them.  But  the  peo- 
ple are  dispersed  throughout  the  State ;  they  can  never  be  brought 
together  to  act  as  a  deliberative  body.  They  investigate,  reach 
conclusions,  and  act  by  no  established  rules,  each  individual  being 
in  those  matters  a  law  unto  himself,  and  for  his  action  responsible 
to  no  one,  and  each  voting  by  secret  ballot.  They  are  unable  to 
resort  to  the  methods  pertaining  to  a  court  or  legislature  to  ascer- 
tain the  facts,  and  unable  to  reason  together  as  a  body  upon  any 
daim  against  the  State.  An  opportunity  to  present  to  the  people 
a  claim  against  the  State,  and  apply  to  them  for  relief,  in  fact  does 
not  and  cannot  exist,  and  the  rignt  to  do  so  is  a  mere  shadow ;  for 
all  that  any  one  can  do  is  to  present  his  case,  and  apply  for  relief 
to  such  separate  individuals  of  the  people  as  he  may  be  able  to 
reach.  The  right  of  the  bondholders  to  apply  for  recognition  of 
their  claims  and  for  redress,  so  far  as  it  was  an  available  and  effica- 
dons  right,  was  practically  taken  away.  The  value  and  efficiency 
of  the  remedy  was  thus  lessened. 

Suppose,  when  the  bonds  were  issued,  it  had  been  expressed  in 
the  constitution,  and  repeated  in  the  bonds,  that  no  law  levying  a 
tax,  or  making  other  provision  for  the  payment  of  their  interest  or 
principal,  should  take  effect  until  submitted  to  and  adopted  by  the 
people  in  a  popular  election,  can  any  one  believe  that  they  would 
have  been  of  equal  value  in  the  finandal  markets  with  bonds  the 
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power  and  duty  to  provide  for  paying  which  was  in  the  lesiflla- 
ture  ?  The  amendment  neceBsarily  dmiiniehed  the  value  oi  the 
bonds  by  rendering  their  payment  less  certain. 

We  conclude,  therefore,  that  it  may  be  regarded  as  entering  into 
the  contract,  that  the  power  and  duty  vestea  in  and  imposed  upon 
the  legislature,  at  the  time  the  bonds  were  issued,  to  provide  by 
taxation  or  otherwise  for  their  payment,  should  continue  and  be 
exercised,  and  also  that  such  power  and  duty  in  the  legislature  was 
a  remedy  which  could  not  be  taken  away  without  providing 
another  equally  efficient.  The  amendment  of  November  6,  1860, 
taking  away  the  power  of  the  legislature  to  provide  for  payment 
of  the  bonds  is  in  violation  of  this  contract  and  lessens  the 
efficiency  of  the  remedy.  It  is,  therefore,  repugnant  to  the  consti- 
tution 01  the  United  States  and  void.  Being  void  it  cannot  affect 
the  validity  of  the  act  of  March  2,  1881;  for  it  is  still  in  the  power 
and  is  still  the  duty  of  the  legislature  to  provide  for  the  payment 
of  the  bonds.  The  objection  that  the  act  of  March  2, 1881, 
attempts  to  delegate  legislative  power,  requires  a  reference  to  seve- 
ral sections  of  the  act  to  ascertain  what  is  referred  to  the  judges  to 
decide,  what  effect  is  given  to  their  decision,  and  what  is  made  to 
depend  upon  their  decision. 

Section  2  constitutes  the  judges  of  the  Supreme  Court  a  tribunal 
(the  places  of  those  judges  disqualified  or  declining  to  act  to  be 
nlled,  as  provided  in  section  8,  oy  the  governor  appointing  judges 
of  the  district  courts)  to  hear,  consider,  and  determine  the  matters 
submitted  to  them  by  the  act.     Section  2  provides :  "  Said  jndges 
shall  hear  arguments,  determine  and  decide  whether  the  legislature 
has  power  to  provide  for  the  payment,  adjustment,  or  settlement 
of  the  liability  of  the  State  on  said  Minnesota  State  railroad  bonds 
without  submitting  the  matter  to  a  vote  of  the  electors  of  the 
State,  notwithstanding  the  amendment  to  section  2,  article  9,  of  the 
constitution,  adopted  November  6,  1860."     It  appoints  a  time  and 
place  for  them  to  meet,  and  for  filing  their  decision  with  the  derk 
of  the  Supreme  Court.     Section  4  provides  that  the  clerk  of  the 
court,  as  soon  as  the  decision  shall  be  filed  with  him,  shall  prepare 
and  file  with  the  State  auditor  a  certified  copy  of  such  decision,  and 
it  proceeds  :  "  If  the  decision  be  against  the  validity  of  such  con- 
stitutional amendment,  or  that  the  legislature  has  power  to  pro- 
vide for  the  settlement  of  said  bonds  without  submission  to  the 
people,  then  it  shall  be  the  duty  of  the  governor  and  auditor  of 
State  to  cause  to  be  prepared  new  bonds  of  the  State,  which  new 
bonds  shall  be  styled    '  Minnesota  State   Railroad   Adjustment 
Bonds,' "  the  new  bonds  to  be  exchanged  for  the  old  ones.    Se^ 
tion  5  provides :  "  In  case  the  decision  of  the  tribune  to  whom 
the  validity  of  said  constitutional  amendment  shall  be  submitted 
under  the  provisions  of  this  act  shall  be  in  favor  of  the  validity  of 
such  amendment,  and  that  the  legislature  has  not  power  to  provide 
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for  the  adjostment  of  said  bonds  without  submission  to  the  people, 
then  this  act  shall  be  submitted  to  the  electors  of  the  State  of 
Minnesota  at  the  next  general  election  to  be  held  therein  after  the 
filing  of  said  decision  ;  and  within  sixty  days  after  said  election,  if 
said  act  shall  be  adopted  by  a  majority  of  said  electors  present  and 
voting  thereon,  the  same  proceeaings  shall  be  had  for  the  settle- 
ment and  adjustment  of  said  Minnesota  State  railroad  bonds  as 
hereinbefore  provided  for  in  case  of  a  decision  by  the  court  hold- 
ing said  amendment  invalid." 

It  then  provides  the  mode  for  submitting  it  to  the  people,  and 
of  voting  on  it.     Section  6  provides  for  the  tribunal  computing 
and  reporting  the  amount  due  on  certain  judgments,  and  the  pay- 
ment by  the  State  in  the  new  bonds,  or  in  money,  of  50  per  cent 
of  such  amount.     Section  7  provides  for  the  tribunal  ascertaining 
and  reporting  upon  claims  for  work,  labor,  or  services  performed, 
or  for  provisions,  boarding  of  contractors,  workmen,  or  others,  or 
for  material  or  supplies  of  any  kind  furnished  and  actually  used  in 
the  location  and  construction  of  either  or  any  part  of  the  lines  of 
railroad  of  the  land-grant  railroad  companies  which  received  said 
State  railroad  bonds  from  the  State,  which  occurred  prior  to  the 
time  when  the  State  acquired  and  transferred  said  lines  of  railroad, 
and  for  the  payment,  within  a  stated  time,  of  the  aggregate  amount 
of  50  per  cent  of  such  claim  in  money  or  new  bonds.     Section  9 
establishes  a  fund  for  the  payment  of  the  interest  on  the  new  bonds. 
It  is  a  principle  not  questioned  that,  except  where  authorized  by 
the  constitution,  as  in  respect  to  municipalities,  the  legislature  can- 
not delegate  legislative  power ;  cannot  confer  on  any  body  or  per- 
son the  power  to  determine  what  shall  be  the  law.    The  legislature 
only   must   determine  what  it  shall  be.     The  courts  only  must 
authoritatively  determine  what  it  is.     If  this  act  leaves  it  to  be 
determined  by  the  judges  that  the  act,  or  any  part  of  it,  shall  take 
eflFect  and  become  law,  then  it  is  a  violation  of  the  principle  we 
have  stated,  and  is  void  ;  and  it  does  not  matter  that  the  act  does 
not  profess  in  terms  to  confer  this  power  on  the  judges  if  it  gives 
it  in  substance  and  effect.     It  requires  only  an  analysis  of  this  act 
to  make  the  conclusion  inevitable  that,  whether  the  act  is  to  have 
any  practical  operation  at  all,  is,  in  substance,  left  for  the  judges 
to  say.     If  they  do  not  act  at  all — ^if  they  express  no  opinion  upon 
the  validity  of  the  constitutional  amendment — then  neither  section 
4  nor  section  5  is  to  take  effect  as  law.     If  they  conclude  that  the 
amendment  is  invalid,  then  section  4  is  to  be  the  law  and  section  5 
is  not ;  but  if  they  arrive  at  a  contrary  conclusion,  section  5  is  to 
be  the  law  and  section  4  is  not.     To  put  the  statement  in  a  dif- 
ferent  form,»section  4  is  to  go  into  effect,  to  become  a  law,  to 
establish  a  rule  for  the  action  of  the  governor  and  auditor,  and 
create  duties  for  them  to  perform,  provided  the  judges  are  of  the 
opinion  that  the  legislature  has  authority  to  enact  that  section. 
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otherwise  not ;  and  if  they  are  of  opinion  that  the  legifilatnre  has 
no  authority  to  enact  section  4,  then  section  5  is  to  go  into  efled 
As  a  law  must  rest  upon  the  authority  of  the  legislature  to  enact 
it,  both  of  these  sections  cannot  be  law.  If  the  constitatioDal 
amendments  be  valid,  then  the  legislature  could  not  make  section 
4  a  law.  If  it  be  invalid,  the  legislature  could  not  make  section  5 
a  law.  And  the  act  does  not  assume  to  determine  which  of  the 
two  shall  be  law,  but  leaves  it  in  substance,  if  not  kn  form,  to  be 
determined  by  the  judges.  In  enacting  a  law  the  legislature  mnst 
pass  on  two  things — First,  on  its  authority  to  make  the  enactment; 
second,  on  the  expediency  of  the  enactment.  It  cannot  refer 
either  of  these  questions  to  the  decision  of  any  one  else,  so  that  the 
enactment  shall  or  shall  not  take  effect  as  law  according  a£  such 
decision  shall  be. 

If,  by  the  terms  of  an  act,  it  was  to  take  effect  and  be  operative 
only  in  case  A.  or  B.  should  think  the  act  expedient,  surely  no  one 
would  claim  it  to  be  valid.  To  make  it  take  effect  and  be  opera- 
tive only  in  case  A.  or  B.  should  think  the  legislature  had  authority 
to  pass  it,  would  equally  vitiate  it.  It  is  not  questioned  that  within 
certain  limits  the  operation  of  a  legislative  act  may  be  made  to 
depend  on  a  future  contingency;  upon  the  happening  of  some 
event  or  the  arising  of  some  condition  of  things,  very  many  laws 
are  of  that  character.  But  in  all  such  cases  the  legislature  deter- 
mines upon  its  .authority  to  pass  the  law,  and  that  if  the  specified 
event  shall  happen,  or  the  condition  of  things  described  shall  arise, 
it  will  be  expedient  that  the  act  shall  have  the  operation  provided 
for  such  event  or  condition  of  things.  But  no  one  before  ever 
thought  that  the  expression  of  a  non-judicial  opinion  on  the  autho- 
rity of  the  legislature  to  pass  an  act  could  be  regarded  as  a  future 
contingency  upon  which  the  effect  of  the  act  as  mw  could  be  made 
to  depend.  We  doubt  if  any  other  such  law  as  this  was  ever 
passed.  We  regard  the  act  as  not  only  bad  in  principle,  but  dan- 
gerous as  a  precedent. 

If  the  legislature  may  submit  to  others  this  provision  in  the  con- 
stitution as  affecting  its  legislative  authority,  and  make  the  taking 
effect  of  the  law  depend  on  the  decision,  it  may  in  like  manner 
refer  any  other  constitutional  provision ;  and  as  there  is  nothing  to 
restrain  the  legislature  in  its  choice  of  the  persons  to  whose  deci- 
sion it  will  reier  such  matters,  it  may  make  the  reference  to  any 
person  or  persons,  without  regard  to  their  fitness  or  qualifications 
to  determine  the  questions  submitted.  The  fact  that  their  choice 
happened  to  fall  upon  five  pei-sons  who  are  judges,  inasmuch  as 
the  submission  is  not  made  to  them  as  a  court,  and  in  a  judicial 
manner,  cannot  affect  the  right  to  submit.  The  Section  and 
reference  would  be  as  valid  had  it  fallen  upon  any  other  five  men. 
The  evils  which  might  grow  out  of  a  power  in  the  legislature 
to  thus  evade  the  responsibility  of  determining  its  authority  to 
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pass  laws  or  the  expediency  of  passing  them,  to  shift  snch  responsi- 
bility to  any  one  it  might  choose  to  designate,  must  be  apparent. 
The  act  delegates  to  the  judges  the  power  to  determine  what  pro- 
visions in  it  shall  be  law — a  power  which  the  legislature  itself 
most  exercise  and  cannot  delegate.     It  is  therefore  void.     The 

? revisions  of  sections  6  and  7  of  the  act  do  not  affect  its  validity, 
here  can  be  no  doubt  that  the  legislature  may,  with  the  consent 
of  the  other  party,  submit  any  controversy  growing  out  of  the 
business  transactions  of  the  State  to  arbitration,  to  the  same  extent 
that  private  persons  may  ;  or  that,  if  the  State  proposes  a  benefac- 
tion or  gratuity,  the  legislature  may  make  it  depend  on  the  result 
of  the  mquiry  and  decision  of  any  commission,  hoard,  or  oflScer  it 
may  designate.  So  far  as  those  provisions  in  the  act  are  concerned, 
the  case  comes  within  the  decision  in  Western  R.  Co.  v,  De  Graff, 
6  N.  W.  Rep.,  341.  These  sections,  however,  cannot  take  effect, 
for  the  whole  act  must  fall  because  of  its  delegation  of  legislative 
authority. 

While  some  of  the  members  of  the  court  do  not  entirely  agree 
with  some  of  the. reasoning  in  the  opinion,  yet  they  all  concur  in 
tliese  conclusions,  viz. :  First,  that  the  constitutional  amendment 
of  November  6,  1860,  providing  that  "  no  law  levying  a  tax  or 
making  other  provision  for  the  payment  of  interest  or  principal  of 
the  bonds  denominated  '  Minnesota  State  Railroad  Bonds'  shall 
take  effect  or  be  in  force  until  such  law  shall  have  been  submitted 
to  a  vote  of  the  people,  and  adopted  by  a  majoritv  of  the  electors 
of  the  State  voting  on  the  same,"  is  invalid,  for  the  reason  that  it 
impairs  the  obligations  of  those  bonds ;  second,  that  the  act  of 
March  2,  1881,  is  unconstitutional  and  void,  because  it  delegates 
legislative  power  to  the  tribunal  created  by  it ;  third,  that  a  writ 
of  prohibition  should  issue. 

Let  the  writ  of  prohibition  absolute  issue,  and  be  served  by  any 
elector  of  the  State  on  or  before  the  eighteenth  day  of  September, 
1881. 


Myeb 

V. 

Cab  Company. 

(102  U.  8.  HeparU,     Oetdb&r  Term,  1880.) 

A  railroad  company  in  Iowa,  after  executing  a  mortgage  to  secm^e  its  bonds, 
which  was  duly  recorded,  covering  all  the  property  which  it  then  pos- 
sessed or  might  thereafter  acquire,  entered  into  a  written  contract  with 
A«,  leasing  for  a  specific  period  and  at  a  stipulated  sum,  payable  monthly, 
certain  cars  whereof  he  was  the  owner.  It  also  reserved  but  did  not 
exercise  the  privilege  of  purchasing  them  at  the  original  cost  at  any  time 
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during  the  existence  of  the  contract.  A.  retained  the  right  to  rescind 
the  contract,  if  the  company  failed  to  pay  the  interest  on  its  bonds. 
While  the  contract  was  m  force,  the  mortgagee  filed  his  hill  of  fore- 
closure. The  court  appointed  a  receiver,  who  took  charge  of  the  road 
and  used  the  cars  in  operating  it.  The  contract  was  never  recorded.  Edd, 
1.  That  the  contract  was  binding  between  the  parties  thereto,  and  the 
failure  to  record  it  did  not,  under  the  statute  of  Iowa,  render  the  cars 
subject  to  the  lien  of  the  mortgage.  2.  That  A.  was  entitled  to  the  pos- 
session of  them,  and  to  con^pensation  for  their  use  by  the  receiver,  pay- 
able out  of  the  fund  to  the  credit  of  the  suit. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa. 

This  was  a  bill,  filed  May  4,  1875,  to  foreclose  a  mortgage  exe- 
cuted May  12,  1871,  by  the  Davenport  and  St.  Paul  K.  R 
Co.,  to  secure  the  payment  of  certain  of  its  bonds.  The 
mortgage  was  in  the  usual  form,  covering,  with  other  property 
specincally  set  forth,  the  road,  bridges,  and  superstructure  oi  the 
railroad,  with  all  branches,  side-tracks,  additions,  turnouts,  right  of 
way,  depot  grounds,  and  other  lands  then  owned  or  thereafter  to 
be  acquired  oy  the  company ;  all  depots,  car-houses,  car-shops,  ma- 
chine-shops, and  all  other  buildings  whatsoever,  then  erected  or 
thereafter  to  be  erected ;  also  all  kinds  of  machinery  and  tools 
then  held  and  owned  or  thereafter  to  be  acquired  by  the  company 
for  use  in  connection  with  the  railroad,  including  all  cars  or  other 
rolling-stock  or  equipment,  and  all  materials  for  use  in  construct- 
ing, operating,  repairing,  or  replacing  any  part  or  parcel  of  said 
railroad  or  any  part  oi  its  appurtenances;  also  all  property  and 
franchises  connected  with  or  relating  to  the  railroad,  or  any  part  of 
its  business  in  any  wise  whatever,  which  was  then  held  or  there- 
after to  be  acquired  by  the  company,  etc. 

The  company  subsequently  entered  into  the  following  contract : 

"  Articles  of  agreement  concluded  this  firet  day  of  October,  a.d. 
1873,  by  and  between  the  Western  Car  Company,  party  of  the  fii^ 
part,  and  the  Davenport  and  St.  Paul  R.  R.  Co.,  party  of  the  second 
part,  witnesseth : 

"  That  for  and  in  consideration  of  the  promises  and  a^ements 
of  the  said  second  party  hereinafter  mentioned,  the  said  hrst  party 
hereby  hires  to  said  second  party  ninety  railroad  cars,  as  follows, 
viz. :  eighty  box  cars,  Nos.  121  to  200  (inclusive),  and  ten  stock 
cars,  Nos.  301  to  310  (inclusive) ;  said  ninety  cars  having  been  the 
property  of  the  Western  Car  Company  Association,  ana  by  them 
delivered  to  the  party  of  the  second  part  at  dates  previous  to  Feb. 
15, 1873,  as  per  receipts  of  said  second  party,  and  tne  ownership  of 
said  cars  having  afterwards  been  transferred  to  the  party  of  the  fct 
part,  all  of  said  cars  being  marked  w  iii  a  circle. 

"  It  is  understood  and  agreed  by  the  parties  hereto  that  the  said 
ninety  cars  are  to  be  used  by  said  second  party  in  its  regular 
business  of  transportation  over  its  own  and  otner  railroads  for  the 
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term  of  five  yean  from  the  date  of  this  contract,  which  shall  bo 
renewed  on  the  expiration  of  said  five  years  on  like  a^eements  and 
conditioDs  as  those  of  this  contract  npon  the  request  of  either  of  the 
parties  hereto,  a  written  notice  of  such  request  to  be  given  to  the 
party  making  it  on  the  other  party  not  less  than  one  year  previous 
to  the  expiration  of  said  five  years.  In  consideration  whereof  the 
said  second  party  hereby  promises  and  agrees — 

"  First,  To  pay  the  said  first  party  as  rental  for  the  use  of  each  of 
said  cars  twenty  dollars  for  eacn  and  every  month  during  the  exist- 
ence of  this  contract  and  its  renewal,  if  renewed ;  said  payments  to 
be  made  to  such  person  on  behalf  of  said  first  party  as  it  shall 
designate  in  writing  from  time  to  time,  and  until  otherwise  so 
designated  to  the  secretary  of  said  first  party ;  and  the  receipts  of 
snch  payments  of  said  person  so  designated,  or  said  secretary  of  said 
first  party,  as  the  case  may  be,  shall  be  the  only  evidence  of  such 
payments  said  first  party  shall  require  of  said  second  party  therefor. 
''  S»K)nd,  In  case  any  of  said  cars  shall  be  destroyed,  or  so  dis- 
abled by  accident  or  otherwise  as  to  be  urtfit  for  safe  and  proper 
nse,  at  any  time  during  the  existence  of  this  contract,  or  the  re- 
newed contract,  if  renewed,  the  said  second  party  shall,  at  its  ovm 
expense,  immediately  replace  such  destroyed  or  disabled  cars  with 
an  equal  number  of  like  cars  of  equally  good  material,  construction, 
and  value,  in  all  respects  as  were  those  so  destroyed  or  disabled 
before  the  destruction  or  disabling  of  the  same,  and  shall  have  said 
replacing  cars  numbered,  lettered,  and  marked  as  were  the  said 
destroyed  or  disabled  cars.  Each  and  all  of  said  replacing  cars 
shall  become  and  be  the  property  of  said  party  of  the  nrst  part,  the 
same  as  were  the  destroyed  or  disabled  cars  they  shall  have  i^e- 
placed. 

"Third,  The  said  second  party  shall,  at  its  own  expense,  main- 
tain and  keep  each  and  all  oi  said  ninety  cars  during  the  existence 
of  this  contract  and  its  renewal,  if  renewed,  in  good  repair  and  in 
safe  and  proper  running  order,  and  at  its  own  expense  furnish  all 
the  material  for  and  make  all  renewals  of  said  cars  from  time  to 
time,  as  they  shall  be  needed,  to  put  and  keep  them  in  proper  con- 
dition for  regular  use,  said  material  to  be  in  every  respect  equal  in 
quality  to  the  material  for  like  purposes  originally  used  in  the  con- 
struction of  said  cars,  and  at  the  termination  of  this  contract  or  the 
renewed  contract,  if  renewed,  return  said  cars  to  the  party  of  the 
first  part  in  proper  condition  and  repair  for  the  immediate  and 
active  use  thereof. 

''It  being  understood  and  agreed  between  the  parties  to  this 
contract  that  said  second  party  may  and  hereby  reserves  the  privi- 
lege of  purchasing  said  cars  at  any  time  dunng  the  existence  of 
this  contract,  or  the  renewal  thereof,  if  renewed,  by  paying,  or 
securing  to  be  paid  to  said  first  party,  to  its  satisfaction,  the  original 
cost  thereof. 
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''  It  is  underBtood  and  agreed  between  the  parties  hereto  that  to 
preserve  the  evidence  of  the  ownership  of  saia  cars  in  the  said  first 
party  they  shall  be  severally  marked  or  lettered  as  follows,  viz., 
w.  (in  a  cu'cle),  which  shall  be  in  addition  to  any  marking  or  letter- 
ing of  said  cars  said  second  party  may  make  for  its  convenience.  In 
case  the  said  second  party  snail  fail  at  any  time  during  the  existence 
of  this  contract,  or  the  renewed  contract,  if  renewed,  to  promptly  pay 
the  interest  on  the  principal  of  any  of  its  bonds  or  other  habilities 
when  the  same  shall  have  respectively  become  due,  the  said  firet 
party  may,  if  it  so  elect,  terminate  this  contract  immediately  after 
such  default,  by  written  notice  of  the  president  of  said  first  party 
to  the  president  or  secretary  of  said  second  party,  personally  serred 
on  said  president  or  secretary,  or  sent  to  either  of  them  by  the 
United  States  mail,  and  the  said  second  party  agrees  on  the  service 
of  said  written  notice  as  aforesaid  to  deliver  forthwith  to  said  first 
party  the  actual  possession  as  the  owner  thereof  of  each  and  all  of 
said  ninety  cars,  and  those  with  which  said  second  party  shall  liave 
replaced  the  same,  each  and  all  of  which  cars  shall,  on  such  delir- 
ery,  be  in  proper  condition  and  repair  for  the  inmiediate  and  active 

use  thereof. 

"  Thb  Wbstebh  Cab  Company, 

"  By  B.  K  Smith,  Preet 

**  Attest: 

**E.  C.  Smith,  Sec'y, 

"  The  Davbnpobt  &  St.  Paul  B.  R  Co., 
*'By  Qbo.  H.  Fbknch,  PresX 
"Attest. 

**J.  S.  Connor,  Sec'y." 

The ,  Western  Car  Company  filed  an  answer  and  a  cross-bill 
claiming  title  and  right  of  possession  to  the  cars,  and  compensation 
for  the  use  of  them  oy  the  receiver.  The  Western  Car  Company 
Association  originally  leased  ninety  cars  to  the  railroad  company, 
and  became  a  corporation  under  the  name  of  The  Western  Car 
Company,  under  a  charter  granted  by  the  State  of  Delaware.  An 
agreed  statement  was  filed  m  the  court  below,  setting  forth  the  fol- 
lowing facts:  The  cars  were  delivered  to  the  railroad  company 
under  a  conditional  contract  or  lease  with  the  Western  Car  Com- 
pany Association,  between  Feb.  8,  1872,  and  Feb.  15,  1S7-3; 
$22,179.02  was  paid  for  the  rent  thereof  prior  to  Oct.  1, 1873, 
under  a  similar  lease  or  contract  to  that  of  Oct.  1, 1873 ;  the  W^t- 
em  Car  Company  was  formed  at  or  prior  to  Oct.  1,  1873,  and  the 
foregoing  contract  was  executed  between  it  and  the  railroad  com- 
pany ;  the  words  "  having  been  the  property  of  the  Western  Car 
Company  Association,  and  by  them  delivered"  to  the  said  railroad 
company,  mentioned  in  that  contract,  refer  to  the  delivery  above 
named,  and  the  car  company  claims  title  to  and  rent  for  the  cars 
under  the  contract  of  Oct.  1,  1873.  The  trustees  of  the  bond- 
holders claim  title  under  the  mortgage  dated  May  12,  1871,  which 
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was  duly  riecorded.  The  contract  of  Oct.  1, 1873,  was  never  re- 
corded. The  receiver  has  paid  no  rent  for  the  cars,  and  they  were 
marked  as  stated  in  that  contract. 

The  cars  were  all  in  use  by  the  railroad  company,  and  were  con- 
fitaDtly  passing,  in  and  for  its  business  to  Chicago  and  back,  on 
the  Chicago  and  Northwestern  R.  R.,  and  in  carrying  and  earning 
freight  for  the  Davenport  and  St.  Paul  road  up  to  the  time  of  the 
receiver's  appointment.  Some  parties,  in  a  proceeding  against  the 
Chicago  ana  Northwestern  R.  K.  Co.,  garnished  the  cars,  and  the 
court  below  made  an  order  on  that  company  to  deliver  them  to 
the  receiver. '  Before  the  order  was  executed,  the  car  company  ap- 
plied to  the  court  to  direct  a  payment  of  rent  to  them  by  the 
receiver.  When  the  court  refused  to  do  so,  that  company,  through 
the  same  attorneys  who  applied,  for  rent,  replevied  fifty-eight  of  the 
cars  from  the  Chicago  and  Northwestern  K.  R.  Co.  by  writ  from 
the  Circiiit  Court  of  the  United  States  for  the  Northern  District  of 
Illinois.  B.  E.  Smith  was,  Oct.  1,  1873,  president  of  the  car  com- 
pany, and  of  the  Davenport  Railway  Construction  Company,  and  a 
Btoctholder  in  the  Davenport  and  St.  Paul  R.  R.  Co.  At  that  date 
George  H.  French  was  president  of  the  latter  company,  and  secre- 
taiy  of  the  construction  company. 
It  was  further  agreed  that  if  the  court  decided  that  the  car  com- 
any  was  entitled  to  the  cars,  the  amount  of  rent  was  to  be  fixed 
y  a  reference  to  such  competent  person  as  the  court  might  select. 
The  court  found  that  the  said  ninety  cars  leased  by  the  railroad 
company  from  the  Western  Car  Company  at  all  times  had  been 
and  then  were  the  property  of  the  latter  company,  and  that  it  was 
entitled  to  the  immediate  possession  thereof.  The  court  there- 
npon  adjudged  that  the  complainants'  bill  be  dismissed  as  against 
the  car  company. 

The  court  further  found  that  of  the  said  ninety  cars  fifty-six  had 
come  into  the  possession  of  the  car  company  under  and  by  virtue 
of  said  writ  oi  replevin ;  that  thirty-four  of  them  were  then,  and 
had  been  since  the  filing  of  the  bill,  in  the  possession  of  the  re- 
ceiver appointed  by  the  court,  but  that  two  oi  them  were  subject 
to  the  hen  of  the  deed  of  trust  under  which  the  complainants 
claim.  It  was  adjudged  and  decreed  that  the  receiver  immediately 
surrender  and  deliver  up  unto  the  car  company  the  remaining 
thirty-two  cars. 

It  having  been  stipulated  by  the  parties  that  the  value  of  the  use 
of  the  said  thirty- two  cars,  smce  and  while  they  were  in  the  pos- 
session of  and  in  use  by  the  receiver  of  the  court,  was  $10  per  car 
for  each  month  since  March,  1875,  a  period  of  twenty-six  months, 
it  was  further  adjudged  and  decreed  that  the  car  company  do 
have  and  recover  lor  such  use  the  sum  of  $8320 ;  and  the  receiver 
was  ordered  and  directed  to  pay  over  the  said  moneys  to  the  said 
company. 


? 
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Mjer  and  Dennison,  the  trustees  named  in  the  mortgage,  there- 
upon appealed  to  this  court. 

Sec.  1922  of  the  Revised  Code  of  Iowa  of  1873  is  as  follows: 

"  That  no  sale,  contract,  or  lease,  wherein  the  transfer  of  title  or 
ownership  of  "personal  property  is  made  to  depend  upon  any  con- 
dition, shall  be  valid  against  any  creditor  or  purchaser  of  the  vendee 
or  lessee  in  actual  possession  obtained  in  pursuance  thereof,  with- 
out notice,  unless  the  same  be  in  writing,  executed  by  the  Temlor 
or  lessor,  acknowledged  and  recorded  the  same  as  chattel  mort- 
gages." 

It  is  a  transcript  of  an  act  having  for  its  title  "  An  Act  requiring 
conditional  sales  of  personal  property  to  be  executed,  acknowledged, 
and  recorded  like  mortgages  of  personal  property,  to  be  of  any  Ta- 
liditv  as  against  bona-lide  purchasers,  executions,  and  attaching 
creditors." 

Mr.  Joseph  H.  Choate  and  Mr.  James  Grant  for  the  appellants. 

By  the  true  and  fair  construction  of  its  terms,  the  statute  of 
Iowa  applies  to  this  case.  It  invalidates  the  title  or  right  of  recov- 
ery of  the  lessor,  as  a^nst  the  prior  mortgagees,  and  makes  their 
title  as  creditors  superior  to  that  of  the  actual  owner. 

a.  The  title  of  the  original  act  does  not  control  the  enacting 
clause.  The  latter  is  free  from  all  ambiguity,  and  secures  the 
benefit  of  its  provisions  to  "  any  creditor."  Potter's  Dwarris  on 
Statutes,  pp.  265-270 ;  Mace  v.  Oadell,  Oowp.,  232 ;  Sedgwick, 
Statutes,  pp.  50-52. 

h.  Although  United  States  v.  New  Orleans  R.  R.  (12  Wall.,  Z<'- 
holds  tliat,  as  a  ffeperal  rule  of  equity,  the  mortgagee  in  such  a 
mortgage  mast  take  after-acquired  property  cum  onere,  the  express 
tenns  of  this  statute  create  a  clear  exception  to  that  rule.    United 
States  Wind  Engine  Co.  v,  Burlington,  etc.,  Ry.  Co.,  4  Dill.,  5S0. 

c.  The  contract  in  question  comes  directly  within  those  term?. 
It  is  "  a  contract  or  lease  wherein  the  transfer  of  title  or  owneretip 
of  personal  property  is  made  to  depend  upon  a  condition,"  and  the 
"  lessee  or  vendee  was  in  actual  possession,  obtained  in  pursuance 
thereof  without  notice"  to  creditors. 

The  condition,  on  which  the  transfer  of  title  is  made  to  depeni 
is  the  payment  of  the  original  cost.  At  any  time  during  the  lease, 
by  performing  this  condition,  the  lessee  is  to  become  the  owner  of 
the  care. 

The  purposes  of  the  statute  are  to  be  considered.  Like  all  simi- 
lar legislation  which  aims  at  prohibiting  the  separation  of  the 
apparent  or  reputed  title  from  the  real  ownership,  it  is  to  be  con- 
strued for  the  prevention  of  fraud  upon  creditors  and  others,  who 
rely  upon  the  apparent  ownership,  wnich  the  possession  and  u^  of 
chattels  indicate.  Had  an  actual  purchaser  bought  and  paid  for 
the  cars,  there  can  be  no  question  tnat  his  title  would  be  sustained 


HY£B  V.  CAB  COMPANY.  381 

as  against  the  real  owner^  and  the  statute  expressly  puts  ^^any 
creditor"  in  the  same  position. 

The  principle  of  such  statutes  is  that  a  divorce  of  the  apparent 
ownership,  manifested  by  possession,  from  the  actual  ownership, 
shall  not  avail  as  against  creditors  who  rely  upon  the  possession. 

In  Twyne's  Case  (3  Co.,  87)  it  was  resolved  that  such  statutes 
made  against  fraud  must  be  liberally  and  beneficially  expounded, 
and  that  the  whole  instrument  must  be  taken  together  to  ascertain 
its  meaning. 

The  statute  of  Iowa  does  not  contemplate  a  consummated  sale 
and  purchase,  but  a  contract  or  lease  whereby  the  transfer  of  title 
is  made  to  depend  upon  a  condition.  This  exact  feature  is  found 
in  this  contract.  Wnenever  the  lessee  pays  or  secures  the  original 
cost  of  the  cars,  they  are  to  be  its  property.  This  is  an  executory 
agreement  binding  on  the  lessor  during  the  whole  term  of  the 
lease.  The  statute  dispenses  in  favor  of  creditors  of  the  lessee 
with  the  performance  of  the  condition,  if  the  contract,  as  in  this 
case,  be  not  recorded. 

Leases  wherein  payment  of  rent  to  the  amount  of  a  fixed  pur- 
chase price  is  stipulated  for  have  frequently  been  held  to  be  within 
the  statute.  Sewing  Machine  Company  v.  Holcomb,  40  Iowa,  33 ; 
Mosely  v,  Shattuck,  43  id.,  540 ;  Lucas  v,  Campbell,  88  III,  447 ; 
Latham  v,  Sumner,  89  id.,  233 ;  Hervey  v.  Rhode  Island  Locomotive 
Works,  93  U.  S.,  664.  The  distinguishing  feature  of  these  cases  is 
that  the  rent  for  which  the  lessee  is  bound  is  paid  and  received  as 
part  of  the  purchase-money,  and  that  when  he,  by  paying  the  whole 
amount,  has  performed  the  condition  on  which  the  transfer  of  title 
is  made  to  depend,  the  property  becomes  his. 

The  statute  of  Iowa  covers  not  only  that  case,  but  every  case 
where  the  contract  under  which  possession  is  taken  contains  a  con- 
dition  on  the  performance  of  which  the  title  is  to  pass  to  the  party 
in  possession,  although  he  may  not  be  bound  to  perform  the  con- 
dition. 

A  conditional  sale  does  not  require  a  mutual  and  binding  agree- 
ment of  sale  and  purchase.  It  means  an  agreement  of  sale,  pro- 
vided the  contemplated  purchaser  performs  the  prescribed  condi- 
tion. Horn  V.  Baker,  9  East,  215 ;  Strong  v,  Taylor,  2  Hill  (N. 
Y.),  326 ;  Herring  v.  Willard,  2  Sandf .  (N.  T.),  418. 

The  court  cannot,  to  palliate  the  supposed  hardships  of  a  particu- 
lar case,  annul  the  express  provisions  of  the  statute  of  Iowa.  This 
it  would  do  if  it  held  that  Myer  and  Dennison  were  not  "  credit- 
ors" in  the  sense  of  that  statute. 

d.  The  lease  provides  that  the  lessee  may  at  any  time  during  its 
continuance  become  the  owner  of  the  cars  on  payment  of  the  orig- 
inal cost.  Is  not  some  light  shed  upon  this  singular  provision  by 
the  stipulation  filed  in  the  court  below,  showing  that  the  actual 
value  of  the  rent  of  them  was  just  one  half  of  that  reserved  by  the 
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lease  I    Doubtless,  therefore,  long  before  the  receiyer  took  po6Be&- 
sion,  the  lessor  had  received  in  excessive  rent  their  full  oiiginal 
cost,  and  the  plea  of  hardship  in  losing  them  wholly  fails. 
Mr.  Robert  G.  Ingersoll  and  Mr.  John  M.  Butler  contra. 

Mr.  Chief  Justice  Wapte  delivered  the  opinion  of  the  court 

We  consider  it  unnecessary  to  decide  in  this  case  whether  a  lease 
of  personal  property  at  a  specified  rent,  with  an  option  in  the 
lessee  to  buy  for  a  fixed  price,  is  in  legal  effect  a  conoitional  sale; 
because,  even  if  it  be,  the  decree  below  is  in  our  opinion  right  In 
Fosdick  V.  Schall  (99  U.  S.,  235),  a  case  which  came  up  from  Llinois, 
we  decided  that  such  a  contract  of  sale,  if  not  reconied  in  accord^ 
ance  with  the  requirements  of  the  chattel-mortgage  acts,  was  legal 
and  valid  as  between  the  parties,  and  that  under  a  mortgage  reach- 
ing after-acquired  property  the  mortgagee  would  take  such  prop- 
erty subject  to  all  the  conditions  with  which  it  was  encumbered 
when  it  came  into  the  hands  of  the  mortgagor.  The  statute  we 
were  then  considering  was  as  follows : 

"  That  no  mortgage,  trust  deed,  or  other  conveyance  of  persona: 
property,  having  the  effect  of  a  mortgage  or  lien  upon  such  prop 
erty,  shall  be  valid  as  against  the  rights  and  interests  of  any  third 
pei-son,  unless  possession  thereof  shall  be  delivered  to  and  remain 
with  the  grantee,  or  the  instrument  shall  provide  for  the  poeees- 
sion  of  the  property  to  remain  with  the  grantor,  and  the  instrument 
is  acknowledged  and  recorded  as  hereinafter  directed ;  and  erery 
such  instrument  shall,  for  the  purposes  of  this  act,  be  deemed  a 
chattel  mortgage."     Rev.  Stat.  Bl.,  1874,  p.  711. 

Under  this  statute  the  courts  of  Illinois  have  uniformly  held  that 
contracts  of  conditional*  sale  are  in  effect,  so  far  as  the  chattel- 
mortgage  acts  are  concerned,  the  same  as  though  a  formal  bill  of 
sale  had  been  executed  and  a  mortgage  given  Dack  to  secure  the 
purchase-money.  So  that  the  question  we  were  then  called  on  to 
decide  was  whether  one  holding  as  a  mortgagee  of  after-acquired 
property  was  a  "  third  person"  within  the  meaning  of  that  law. 

The  statute  of  Iowa  which  is  involved  in  the  present  case  is  as 
follows : 

"  That  no  sale,  contract,  or  lease,  wherein  the  transfer  of  title  or 
ownership  of  personal  property  is  made  to  depend  upon  any  con- 
dition, shall  be  valid  against  any  creditor  or  purchaser  of  the  ven- 
dee or  lessee,  in  actual  possession  obtained  in  pursuance  therecc. 
without  notice,  unless  the  same  be  in  writing,  executed  by  the 
vendor  or  lessor,  acknowledged  and  recorded  the  same  as  chattel 
mortga^s."  Code  of  1873,  sec.  1922,  p.  356 ;  Acts  of  FourteeDth 
General  Assembly,  c.  63,  p.  69. 

It  will  thus  be  seen  that  the  statutes  of  the  two  States  are  sub- 
stantially alike,  unless  a  different  meaning  is  given  the  term  "third 
person,"  used  in  the  one,  from  that  of  "  creditor  or  purchaser/* 
found  in  the  other.    If  these  terms  are  the  same  in  legal  effect,  the 
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principal  queetion  inyolved  in  tliis  case  has  already  been  settled 
nere. 

In  Fosdick  v.  Schall  we  held  that  a  mortgagee  whose  mortgage 

embraced  property  to  be  acquired  in  the  future  was  in  no  sense  a 

purchaser  of  such  property.     His  rights  were  not  granted  after  the 

property  was  bought  by  the  mortgagor.      He  got  nothing  by  this 

provision  in  his  mortga^  except  what  the  mortgagor  himself  had 

acquired.     He  paid  notning  for  his  new  security.      He  took  as 

mortgagee  just  such  title  as  the  mortgagor  had ;  no  more,  no  less. 

The  co3e  of  Iowa,  sec.   1283,  authorized  mortgages  of  property 

afterwards  to  be  acquired,  and  made  them  as  vaEd  and  efiectual  as 

if  the  property  were  in   possession  at  the  time  of  the  execution 

thereoi ;  but  this  does  not  change  the  case.     The  question  still  is, 

what  property  has  been  acquired  to  which  the  mortgage  can  attach. 

We  think,  therefore,  that  the   word  "purchaser'^ in  the  Iowa 

statute  gives  the  appellants  no    rights  other  than  those  to  which 

*  they  would  be  entitled  under  like  circumstances  in  Illinois. 

Every  mortgagee  is  necessarily  a  creditor.  A  mortgage  is  in 
generarbut  an  incident  to  the  debt  it  secures,  and  the  mortgagee 
IS  nothing  more  than  a  creditor  secured  by  mortgage.  These 
appellants  are  mortgagees ;  but,  as  has  just  been  seen,  their  mort- 
gage gives  them  no  rights  to  the  property  in  dispute  against  the 
car  company,  the  lessor,  or  conditional  vendor.  Their  claim  is 
only  such  as  belongs  to  creditore  of  the  railroad  company,  the 
lessee,  or  conditional  vendee.  So  far  as  any  rights  they  have  as 
simple  creditors  are  concerned,  the  railroad  company  could  do  with 
the  property  just  what  it  pleased.  It  might  hacve  been  surrendered 
to  the  car  company  or  sold  to  another.  The  car  company,  too, 
could  have  taken  possession  under  its  lien,  and  held  against  any 
proceeding  these  creditors  might  afterwards  commence  as  mere 
creditors.  Unless  a  creditor  is  in  a  condition  to  prevent  the  vendee 
from  controlling  his  property,  he  is  powerless,  and  the  vendor  and 
vendee  may  contract  with  each  other  as  they  please  without  con- 
sulting him.  It  follows  that  although  the  word  "creditor" 
appears  in  the  statute,  it  must  have  been  used  with  some  limita- 
tion. This  makes  it  necessary  to  inquire  what  that  limitation  was. 
The  statute  as  we  now  find  it  is  part  of  the  code  of  Iowa 
adopted  in  1873.  This  code,  like  the  Revised  Statutes  of  the 
United  States,  was  in  reaUtv  only  a  convenient  compilation  or 
codification  of  laws  before  tnat  time  in  force.  In  the  brief  of 
counsel  for  the  appellants,  it  is  stated  in  terms  that  the  particular 
section  of  the  coae  now  in  question  (sec.  1922)  is  a  copy  of  diap- 
ter  63  of  the  acts  of  the  Fourteenth  General  Assembly. 

In  relation  to  the  Revised  Statutes  of  the  United  States,  we 
held,  in  United  States  v.  Bowen  (100  U.  S,,  608),  that  "  when  it 
becomes  necessaiy  to  construe  lang|uage  in  the  revision  which  leaves 
a  substantial  doubt  as  to  its  meaning,  the  original  statute  may  be 
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resorted  to  for  the  purpose  of  ascertaining  that  meaning."    The 
same  rule  is  applicable  to  the  lowu  code,  and  there  is  a  substantial 
doubt  here  as  to  what  the  word  "  creditor"  means.    Looking  then 
to  the  original  act,  we  find  the  text  the  same  as  the  code ;  but  the 
title,  omitted  in  the  codification,  is  as  follows :  "  An  act  requiring 
conditional  sales  of  personal  pro'perty  to  be  recorded  like  mort- 
gages of  personal  property  to  be  of  any  validity  as  against  bona- 
fide  purchasers,  execution  and  attaching  creditors."    In  cases  of 
doubt  the  title  might  always  be  resorted  to  for  the  purpose  of 
ascertaining  the  meaning  of  the  body  of  the  act ;  but  especially  is 
tliis  true  in  States  like  Iowa,  where  the  constitution  provides  that 
"  every  act  shall  embrace  but  one  subiect  and  matters  properly 
connected  therewith  ;  which  subject  shall  be  expressed  in  the  title. 
But  if  any  subject  sliall  be  embraced  in  an  act  which  shall  not  be 
expressed  m  the  title,  such  act  shall  be  void  only  as  to  so  mnch 
thereof  as  shall  not  be  expressed  in  the  title."     Art.  3,  sec  29. 
This  leaves  no  doubt,  and  clearly  confines  the  operation  of  the  • 
text  to  such  creditors  as  have  by  suit  perfected  a  right  to  impeach 
the  transaction.     Such  has  always  been  the  rule  in  respect  to  con- 
veyances made  to  hinder  and  delay  creditors.     Until  suit  was  com- 
menced, the  parties  were  at  liberty  to  deal  as  they  pleased  with 
the  .property  conveyed,  and  the  rights  of  creditors  were  deter- 
mined by  the  condition  in  which  the  property  was  when  thty 
interfered.     It  is  clear,  therefore,  that  these  appellants,  as  creditors 
at  large,  had  acquired  no  such  special  interest  in  the  propertj, 
when  their  bill  to  foreclose  their  mortgage  was  filed,  as  would  give 
them  the  right  to  contest  the  validity  of  the  car  company's  title. 
As  against  them,  in  the  condition  they  wei'e,  the  lien  created  by 
the  conditional  sale  was  to  all  intents  and  purposes  valid  and  f^nl)- 
sisting  when  the  receiver,  on  his  appointment,  took  possession  of 
tlie  property ;  and  his  possession,  as  we  said  in  Fosdick  v.  SchaL 
was  for  the  benefit  of  whomsoever  in  the  end  it  should  be  found 
to  concern.     The  rights  of  the  pailies  were  fixed  at  the  moment 
the  property  was  taken  by  the  court  through  its  receiver  into  its 
own  possession.      At  that  time  these  appellants  were  not  either 
execution  or  attaching  creditors.     They  had  not  then,  neither  have 
they  since,  sued  as  any  other  than  mortgage  creditoi's  endeavorinir 
to  enforce  their  mortgage  lien.     "We  conclude,  therefore,  that  the 
statute  of  Iowa  has  a  no  more  extended  operation,  so  far  as  the 
circumstances  of  this  case  are  concerned,  than  that  of  Illinois,  and 
that  under  our  former  decision  the  appellants  stand  preciselj 
where  the  railroad  company  would  in  a  controversy  with  its  ven- 
dor.    To  our  minds  it  is  unimportant  that  under  the  railroad  mort- 
gage laws  of  Iowa  "  the  rolling-stock  and  personal  property  of  the 
company,  properly  belonging  to  the  road  and  appertaining  thereto, 
sliall  be  deemed  a  part  oi  the  road,"  for  the  purposes  of  a  mort- 
gage.    Such  personal  property  is  still  "  loose  property,  susceptible 
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of  separate  ownership  and  separate  liens,"  and  it  is  only  such 
interest  as  "properly  belongs"  to  the  company  that  the  authorized 
mortgage  reaches.  The  evident  purpose  of  the  act  was  to  do  no 
more  than  prevent  confusion  growing  out  of  any  difEerence  there 
might  be  between  recording  acts  having  reference  to  personal 
property  and  those  affecting  real  estate.  This  disposes  of  the 
principal  question  in  the  case. 

The  money  recovery  below  was  only  for  the  use  of  the  cars  by 
the  receiver  durinff  the  receivership,  and  the  amount  was  substan- 
tially agreed  on.  In  other  words,  it  is  in  e£Eect  admitted  that  the 
nse  of  the  cars  was  worth  to  the  court  while  operating  the  road 
under  the  trust  created  by  the  appointment  of  a  receiver,  at  the 
instance  of  these  appellants,  just  what  has  been  decreed.  There 
can  be  no  doubt  that  it  is  the  duty  of  a  court  to  pay  from  the  trust 
fund  it  has  in  possession  all  the  debts  it  incurred  in  its  judicial 
capacity  while  administering  the  trust  assumed,  pending  the  litiga- 
tion, in  behalf  of  the  litigating  parties.  The  objection  here  is  not. 
that  the  fund  in  hand  did  not  incur  the  debt,  the  payment  of 
which  has  been  ordered,  but  that  the  railroad  company,  while 
operating  the  road  before  the  receivership,  paid  the  car  company 
too  large  a  sum  for  the  use  of  its  cars,  and  that  the  debt  of  the 
fund  should  be  reduced  by  the  amount  of  this  improvident  and 
excessive  payment.  There  is  nothing  in  the  case  as  it  has  been 
brought  here  by  the  appeal  which  will  enable  us  to  determine 
whether  the  car  company  ought  to  contribute  anything  to  the  fund 
in  court  on  this  account  or  not.  It  is  suflBcient  for  our  purposes 
on  this  appeal  that  an  authorized  officer  of  the  court  has  in  a 
legitimate  way  charged  the  fund  in  hand  with  the  debt,  the  pay- 
ment of  which  has  been  ordered,  and  that  it  has  not  been  proved 
tliat  the  car  company  owes  the  railroad  company  for  over-payments 
made  before  the  receivership  was  created. 

It  is  impossible  for  us  to  determine  from  anything  now  here 
whether  the  receiver  is  indebted  to  the  car  companv  for  the  use  of 
the  cars  in  question  after  the  decree  below,  or  whether  the  pur- 
chaser of  the  railroad  property  under  the  mortgage  has  used  the 
cars  pending  the  appeal,  or  that  he  can,  in  this  suit,  be  required  to 
make  compensation  therefor.  All  those  questions  will  properly 
come  before  the  court  below  for  determination  on  the  law  and  the 
facts  when  the  case  goes  down. 
Decree  affirmed. 
2  A.  &  £.  R  088.-26 
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WnxiAH  Hebtfobd  akd  James  W.  Lewis 

Henbt  H.  Dayib,  Sheriff  of  Chariton  County,  eoing  to  the  use  of 

the  Jackson  &  Shai-p  Co. 

(UhiUd  States  Supreme  Oewrt,  OOober  Term,  1880.) 

The  instrument  set  out  below  construed  to  be  a  mortgage  and  not  a  condi- 
tional sale,  and  therefore  held  to  require  reg^istry,  under  the  Missoari 
statute,  to  protect  the  property  therein  mentioned  from  the  creditors  of 
the  grantee. 

Error  to  the  Circnit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

This  is  an  action  under  the  statutes  of  Missouri  by  Henry  H. 
Davis,  sheriff,  etc.,  for  the  use  of  the  Jackson  &  Sharp  Co., 
upon  a  bond  of  indemnity  given  by  the  defendants  to  said  Davis 
as  sheriff,  etc. 

The  copies  of  the  judgment,  execution,  and  bond  of  indemnity 
are  omitted  in  the  special  finding,  as  they  are  in  the  usual  form. 

The  cause  was  submitted  to  the  court,  and  a  special  finding  of 
facts,  with  conclusion  of  law  and  certificate  of  division  of  opinion 
therein,  was  filed  by  the  court  and  ordered  to  be  made  part  of  the 
record,  as  follows : 

1st.  That  on  and  prior  to  the  23d  day  of  December,  1S73,  the 
date  of  the  contract  hereinafter  mentioned  and  set  out,  the 
plaintiff,  the  Jackson  &  Sharp  Co.,  was  a  corporation  incorpo- 
rated under  and  by  the  laws  of  the  State  of  Delaware,  having  its 
office  and  doing  business  at  the  city  of  Wilmington,  in  the  State 
of  Delaware,  and  engaged  in  manufacturing  railroad  care ;  that  the 
Keokuk  &  Kansas  City  Ky.  Co.,  was  a  corporation  incorporate! 
under  and  by  the  laws  of  the  State  of  Missouri,  and  engaged  in 
the  construction  of  a  railroad  through  the  county  of  Chariton  and 
other  counties  in  the  State  of  Missouri. 

2d.  That  on  the  5th  day  of  January,  1874:,  the  plaintiff  dehvered 
to  said  railroad  company,  at  Salisbury,  Missouri,  to  be  used  on  its 
railroad  in  the  State  of  Missouri,  one  passenger  car  No.  1,  and  one 
mail,  baggage,  and  express  car,  also  No.  1,  lettered  with  the  name 
of  the  aforesaid  railroad  company,  under  and  pursuant  to  the  terms 
and  conditions  of  a  written  contract  dated  the  23d  day  of  Decem- 
ber, 1873,  as  follows,  to  wit : 

3d.  Articles  of  agreement  made  and  entered  into  this  23d  day 
of  December,  a.d.  1873,  by  and  between  the  Jackson  &  Sharp 
Co.,  a  corporation  of  the  State  of  Delaware,  located  in  the  citr 
of  Wilmington,  State  aforesaid,  of  the  first  part,  and  the  Keokuk 
&  Kansas  City  Ry.  Co.  of  Missouri,  with  office  at  Salisbury,  State 
aforesaid,  of  the  second  part,  witnesseth : 
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That  the  parties  of  the  first  part  have  constructed  one  passenger 
car  No.  1,  and  one  mail,  baggage,  and  express  car,  also  Ko.  1,  and 
lettered  with  the  name  of^e  aforesaid  railway  company,  to  be 
need  on  the  railroad  of  the  party  of  the  second  part  for  hire.  It  is 
therefore  agreed  as  follows :  The  said  party  of  the  first  hereby 
agree  to  loan  to  the  said  party  of  the  second  part,  for  hire,  the  said 
passeDger  and  mail,  bag^'a^e,  and  express  cars  for  tlie  space  of  four 
months  from  the  date  of  this  agreement,  to  be  used  on  the  said 
Keokuk  &  KAnsas  City  Ry.  Co.,  and  to  deliver  the  same  to  the 
party  of  the  second  part  at  Wilmington,  Delaware,  to  be  trans- 
ported to  the  said  railway  company  at  Salisbury,  Missouri,  at  the 
expense  and  risk  of  the  party  of  the  second  part,  to  be  used  on 
the  said  road  for  hire  as  aforesaid,  and  not  elsewhere  without 
the  written  consent  of  the  party  of  the  first  part. 

The  party  of  the  first  part  have  received  from  the  party  of  the 
second  part  three  promissory  notes  of  the  pai'ty  of  the  second  part, 
to  the  order  of  the  Western  Construction  Co.,  and  indoi-sed  by 
A.  C.  Vandewater,  president,   F.  A.   Jones,  John  Foggett,  A. 
C.  Vandewater,  Q.  P.  Lawrence,  John  C.  Noyes,  and  J.  WT  Morse, 
together  with  thirteen  of  the  first-mortffage  bonds  of  said  railway 
compauy  of  $1000  each,  as  collaterals   lor  said  notes ;  two  of  said 
notes  are  dated  November  14,  1873,  one  sixty  days  and  the  other 
four  months,  each  for  the  sum  of  $1919.20,  each  with  interest  at 
the  rate  of  10  per  cent  per  annum  after  date,  and  payable  at  the 
Mercantile  Bank  of  St.  Louis,  Missouri ;  the  other  of  said  notes  is 
of  date  of  December  15,  1873,  four   months,  and  for  the  sum  of 
$2583,  and  without  interest,  and  is  made  payable  at  the  National 
Bank  of  Commerce,  New  York ;  which  saia  three  notes  the  said 
party  of  the  first  part  are  to*  hold  as  collateral  securitv  and  to  col- 
lect the  same  at  maturity,  and  to  hold  the  proceeds,  wten  collected, ' 
for  the  safe  custody  and  return  to  the  party  of  the  first  part,  when 
demanded,  of  the  said  passenger  and  mail,  baggage,  and  express 
cars  delivered  to  the  party  of  the  second  part  for  the  term  of  four 
months,  for  hire,  as  aforesaid,  the  said  psity  of  the  second  part  to 
have  the  right  and  privilege  to  purchase  at  any  time  the  said  pas- 
senger and  mail,  baggage,  and  express  cars,  within  the  period  of 
four  months  from  an)resaid  date,  upon  the  payment  to  the  party  of 
the  first  part,  in  cash,  the  sum  of  $6338.40,  with  interest  at  the 
rate  of  10  per  cent  per  annum  from  the  date  of  the  agreement 
until  day  of  payment ;  but  until  such  payment  is  made  in  full  the 
said  party  of  the  second  part  shall  have  no  right,  title,  claim,  or 
interest  in  and  to  the  said  passenger  and  mail,  baggage,  and  express 
cars,  except  as  to  their  use  or  hire,  nor  any  right  or  authoritt  in  any 
way  to  dispose  of,  hire,  sell,  mortgage,  or  pledge  the  same,  but  that 
the  said  cars  are  and  shall  remain  the  property  of  the  party  of  the 
first  part,  to  be  accounted  for  by  the  party  of  the  second  part  to  the 
party  of  the  first  part,  and  to  be  redehvered  to  the  party  of  the  first 
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part  when  demanded,  in  defanlt  of  the  payment  of  the  aforesaid 
sum  of  $6338.40,  with  interest  as  aforesaid,  hereinbefore  described, 
anything  to  the  contrary  herein  contained  notwithstanding. 

It  also  agreed  that  should  there  be  any  default  in  the  payment 
of  any  one  of  the  above-described  three  promissory  notes  at  the 
time  and  on  the  day  that  they  or  either  of  them  respectively 
become  due  and  payable,  and  the  party  of  the  first  part  shsJl  elect 
to  take  into  their  own  possession  the  above-described  passenger  and 
mail,  ba^^age,  and  express  cars,  delivered  as  aforesaid,  the  seyeral 
sums  which  mav  have  been  collected  on  account  of  the  above- 
described  promissory  notes  ai'e  to  be  retained  by  the  party  of  the 
first  part  for  their  own  use,  and  the  passenger  and  the  mail,  bag- 
gage, and  express  cars  are  to  be  sold  by  the  party  of  the  first  part 
at  public  or  private  sale,  and  of  the  net  amount  realized  from  said 
sale  so  much  as  should  be  needed  to  make  the  amount  remaining 
due  and  unpaid  on  the  above-described  promissory  not^s,  with  the 
interest  that  may  have  accrued  on  the  same,  shall  be  retained  bj 
the  said  party  of  the  first  part,  and  the  surplus,  if  any,  shall  he 
paid  over  to  the  said  party  of  the  second  part. 

And  the  said  party  of  the  first  part  thereby  agree  with  the  said 
party  of  the  second  part  that  if  all  the  said  three  promissory  notes 
are  paid  on  the  day  and  at  the  time  that  they,  the  said  thi'ee  prom- 
issory notes,  severally  became  due  and  payable  according  to  their 
terms,  tenor,  and  enect,  that  upon  payment  of  all  the  said  notes 
having  been  made  without  any  hindrance  or  delay  whatever,  the 
party  of  the  first  part  will  then  relinquish  their  ownership  to  the 
said  passenger  car  and  the  mail,  baggage,  and  express  car,  and  will 
give  to  the  party  of  the  second  part  a  good  and  sufiicient  bill  of 
sale  or  conveyance  for  the  said  cars,  and  will  apply  to  the  payment 
of  the  same  the  proceeds  of  the  above-described  promissory  notes, 
interest  on  notes  overdue  in  any  event  to  belong  to  the  party  of 
the  first  part. 

And  it  is  also  agreed  and  understood  that  if  the  said  notes  are 
paid  according  to  their  tenor  and  effect,  that  the  said  party  of  the 
first  part  may  retain  the  money  paid  upon  said  notes,  and  then  the 
said  cars  shall  belong  to  and  be  the  property  of  the  said  party  of 
the  second  part,  and  the  said  party  of  the  first  part  shall  on  request 
relinquish  tneir  ownership  thereof,  and  make  a  bill  of  sale  or  con- 
veyance of  all  their  right,  title,  and  interest  therein  to  the  said 
party  of  the  second  part. 

In  witness  whereof  the  parties  have  hereto  set  their  names  and 
caused  the  seal  of  their  respective  corporations  to  be  affixed. 

[seal.]        Jackson  and  Shabp  Compakt, 

JOB  H.  JACKSON. 

Thb  Kbokuk  &  Kansas  Gmr  Railway  Co., 
[sEAii.]  By  8.  H.  MELVrN",  President 

ALBERT  BLAIR,  Secretaiy. 
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4th.  That  said  cars  were  brought  to  Missouri,  and  were  placed 
upon  and  used  b^  said  railroad  company  on  its  railroad  in  Chariton 
County,  Missoun. 

5th.  That  the  notes  mentioned  in  said  contract  were  not  paid  at 
maturity,  and  still  remain  unpaid  ;  that  on  the  4th  day  of  Decem- 
ber, 1873,  the  said  plaintiff  received  thirteen  thousand  dollars  in 
the  first-mortgage  bonds  of  said  railroad  company  as  collateral 
security  for  the  notes  mentioned  in  said  contract,  for  which  the 
said  plaintiff  executed  and  delivered  its  receipt. 

6tn.  That  said  bonds  are  yet  in  the  hands  of  said  plaintiff. 

7th.  That  the  defendant  m  this  cause  filed  their  several  liens  for 
materials  furnished  and  labor  performed  in  the  construction  of  said 
railroad  against  said  railroad  company  and  the  Western  Construc- 
tion Co.,  and  recovered  judgments  in  the  Circuit  Court  of 
Chariton  county,  Missouri,  against  said  companies,  on  the  20th  day 
of  November,  1874,  under  and  by  virtue  of  the  provisions  of  an 
act  of  the  General  Assembly  of  the  State  of  Missouri,  entitled 
"  An  act  to  protect  contractors,  sub-contractors,  and  laborers  in 
their  claims  against  railroad  companies  or  corporations,  contractors 
or  8ul>contractors,"  approved  March  21,  1873. 

8th.  That  on  the  25th  day  of  November,  1874,  execution  issued 
out  of  said  court  on  said  several  judgments. 

That  the  defendant,  William  Heryford,  prior  to  the  12th  day  of 
December,  1874,  caused  H.  H.  Davis,  shenff  of  Chariton  County, 
Missouri,  to  levy  upon  and  seize,  under  an  execution  issued  from 
the  Circuit  Court  of  Chariton  County,  Missouri,  in  his  favor  and 
against  the  Keokuk  &  Kansas  City  Ry.  Co.  and  the  Western 
Construction  Co.,  the  cars  in  said  contract  described. 

That  on  the  13th  day  of  December,  1874,  the  said  Jackson  & 
Sharp  Co.  served  notice  upon  said  sheriff  claiming  the  said 
passenger  car  and  mail,  baggage,  and  express  car  under  and  by 
virtue  of  chapter  55,  section  28,  page  608,  vol.  1,  Wagner's  Mis- 
souri Statutes,  title  Executions. 

That  said  sheriff  thereupon  gave  said  Heryford  notice  of  the 
claim  of  said  Jackson  &  Sharp  Co.,  who,  on  the  15th  day  of 
December,  1874,  executed  and  tendered  his  bond  of  indemnity  to 
the  said  sheriff,  with  defendant  James  W.  Lewis  as  security. 

Tliat  by  virtue  of  the  execution  aforesaid,  and  in  pursuance  of 
chapter  55,  section  58,  page  608,  vol.  1,  Wagner's  Missouri  Stat- 
utes, title  Executions,  Berry  Owens,  sheriff  of  Chariton  County, 
Missouri,  on  the  1st  day  of  May,  1875,  advertised  and  sold  said 
passenger  car  and  mail,  baggage,  and  express  car  so  levied  upon, 
as  hereinbefore  stated. 

That  prior  to  the  sale,  and  after  the  levy  aforesaid,  the  defend- 
ants had  knowledge  of  the  contract  above  set  out  of  December  23, 
1873. 

That  the  plaintiff  and  the  said  railway  company,  in  the  negotia- 
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tionB  of  the  contract  aforesaid  of  December  23,  1873,  and  in  the 
Bubsequent  correepondence  and  dealings  after  the  execution  of  the 
same,  treated  and  undertook  said  contract  as  a  conditional  sale. 

That  at  the  date  of  the  execution  of  the  contract  aforesaid,  Job 
H.  Jackson  was  the  president  of  the  Jackson  &  Sharp  Co.;  S.  H. 
Melvin  was  president  of  the  Keokuk  &  Kansas  City  By.  Co.; 
Albert  Blair  was  secretary  of  the  said  K.  &  K.  C.  fe.  "W.  Co.; 
John  Foggett  was  the  general  superintendent  of  the  said  K  & 
K.  C.  R.  W.  Co.,  and  that  J.  W.  Morse  was  auditor  of  the  K  & 
K.  C.  E.  W.  Co. 

That  the  contract  herein  set  ont  has  never  been  acknowledged 
or  recorded. 

That  the  passenger  coach  and  mail,  baggage,  and  express  car 
were  marked  and  omnded  at  the  time  they  were  delivered  as 
described  in  the  contract  herein  set  out. 

That  the  value  of  the  cars,  at  the  time  of  the  seizure  by  the 
sheriflF,  was  $3800. 

William  Heryford  and  James  W.  Lewis  pro  sa 
T.  T.  Crittenden  for  defendant  in  error. 

Strong,  J. — The  correct  determination  of  this  case  depends 
altogether  upon  the  construction  that  must  be  given  to  the  con- 
tract between  the  Jackson  &  Sharp  Co.  and  the  railroad  com- 
pany, against  which  the  defendants  below  recovered  their 
judgment  and  obtained  their  execution.  If  that  contract  was  a 
mere  lease  of  the  cars  to  the  railroad  company,  or  if  it  was  only  a 
conditional  sale,  which  did  not  pass  the  ownership  until  the  condi- 
tion should  be  performed,  the  property  was  not  subject  to  levy 
and  sale  under  execution  at  the  suit  of  the  defendant  against  the 
company.  But  if,  on  the  other  hand,  the  title  passed  by  the  con- 
tract,  and  what  was  reserved  by  the  Jackson  &  Sharp  Co.  was 
a  lien  or  security  for  the  payment  of  the  price,  or  what  is 
called  sometimes  a  mortgage  oack  to  the  vendors,  the  cars  were 
subject  to  levy  and  sale  as  the  property  of  the  railroad  company. 
The  statute  of  the  State  of  Missouri  enacts  that  "  no  mortgage  or 
deed  of  trust  of  personal  property  shall  be  valid  against  any  other 
person  than  the  parties  thereto,  unless  possession  of  the  mortgaged 
or  trust  property  be  delivered  to  and  retained  by  the  mortgagee  or 
cestui  que  trust,  or  unless  the  mortgage  or  deed  of  trust  be 
acknowledged  or  proved  and  recorded  in  the  county  in  which  the 
mortgagor  or  grantor  resides,  in  such  manner  as  conveyances  of 
land  are,  by  law,  directed  to  be  acknowledged  or  proved  and 
recorded."  1  Wag.  Stats.,  ch.  35,  art.  2,  sec.  8.  The  plain  pur- 
pose of  this  statute  was  to  render  secret  liens  upon  personal  prop- 
erty ine£Eectual  as  against  purchasers  or  creditors.  The  property 
in  this  case  was  in  the  possession  of  the  railroad  company  when 
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the  levy  upon  it  was  made,  and  the  contraSbt  under  whicli  the  com- 
paDj  held  it  was  not  recorded. 

What,  then,  is  the  true  construction  of  the  contract?  The 
answer  to  this  question  is  not  to  be  found  in  any  name  which  the 
parties  may  have  given  to  the  instrument,  and  not  alone  in  any 
particnlar  provisions  it  contains,  disconnected  from  ail  others,  but 
in  the  ruling  intention  of  the  parties,  gathered  from  all  the  lan- 
guage they  have  used.  It  is  the  le^al  effect  of  the  whole  which  is  to 
be  sought  for.     The  form  of  the  instrument  is  of  little  account. 

Though  the  contract  industriously  and  repeatedly  spo^e  of  loan- 
ing the  cars  to  the  railroad  company  for  hire,  for  four  months,  and 
deuvering  them  for  use  for  hire,  it  is  manifest  that  no  mere  bail- 
ment for  nire  was  intended.  No  price  for  the  hire  was  mentioned 
or  alluded  to,  and  in  every  bailment  or  letting  for  hire  a  price  or 
compensation  for  the  hire  is  essential.  The  amount  may  not  be 
stipulated.  It  may  be  a  reasonable  compensation  or  a  quantum 
valebat,  but  the  contract  must  contemplate  payment  for  the  use  of 
the  thing  let  or  bailed.  Not  only  was  no  such  payment  provide! 
for  or  required,  but  all  intention  to  demand  it  is  negatived  by  the 
strongest  implications.  The  manufacturing  company  exacted  and 
took  promissory  notes  for  the  entire  selling  price  of  the  property, 
and,  m  additipn  thereto,  collaterals  to  a  large  amount  to  secure 
payment  of  the  notes.  The  aggregate  of  the  notes  was  $6338.40, 
two  of  them  for  $1919.20  each,  bearing  interest  from  their  date  at 
the  rate  of  ten  per  cent,  and  the  third  note  being  for  $2500. 
One  of  these  notes  fell  due  only  nine  days  after  the  cars  were 
delivered  to  the  railroad  company,  and  both  the  others  before  the 
expiration  of  four  months  from  the  date  of  the  agreement.  The 
notes  were  to  be  collected  at  maturity,  and  thus  it  was  contem- 
plated that  before  the  end  of  four  months  the  manufacturing  com- 
pany should  have  in  hand  in  cash  the  full  value  or  price  of  the 
cars.  It  is  needless  to  sav  that  all  this  is  totally  inconsistent  with 
the  idea  that  the  parties  intended  a  mere  letting  or  bailment  for 
liire. 

It  appears  equally  clear  to  us  that  the  contract  was  not  one  for  a 
conditional  sale.  It  is  true  it  said  the  manufacturing  company  were 
to  hold  the  three  notes  as  collateral  security,  and  collect  the  same 
at  their  maturity,  and  "  hold  the  proceeds,  when  collected,  for  the 
safe  custody  and  return  to  the  party  of  the  first  part,  when 
demanded,  of  said  passenger,  mail,  baggage,  and  express  cars, 
delivered  to  the  party  of  the  second  part  for  the  term  of  four 
months  for  hire,"  the  said  party  of  the  second  part  to  have  the 
right  and  privilege  to  purchase"  the  cars  "  at  any  time  within  the 
said  perioa  of  four  months,  upon  payment  to  the  party  of  the  first 
part,  in  cash,  the  sum  of  $6338.40,  with  interest  at  the  rate  of  ten 
er  cent  from  the  date  of  the  agreement  until  day  of  payment ; 
ut  until  such  payment  is  made  in  full  the  said  party  of  the  second 
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part  shall  have  no  right,  title,  claim,  or  interest  in  and  to  said 
passenger  and  mail,  ba^^age,  and  express  ears,  except  as  to  their 
use  or  hire,  nor  any  right  or  authority  in  any  way  to  dispoee  of, 
hire,  sell,  mortgage,  or  pledge  the  same,  but  that  the  said  care  are 
and  shall  remain  the  property  of  the  party  of  the  first  part,  to  be 
accounted  for  by  the  party  of  the  second  part  to  the  party  of  the 
first  part,  and  to  be  redelivered  to  the  party  of  the  first  part  when 
demanded,  in  default  of  the  payment  of  the  aforesaid  snm  of 
$6338.40,  with  interest  as  aforesaid,  hereinbefore  described,  any- 
thing to  the  contrary  herein  contained  notwithstanding." 

If  this  were  all,  it  would  necessarily  be  held  that  a  conditional 
sale  was  intended.     But  it  is  not  all.     It  is  quite  unmeaning  for 
parties  to  a  contract  to  sav  it  shall  not  amount  to  a  sale,  when  it 
contains  every  element  oi  a  sale  and  transmission  of  ownership. 
This  part  of  the  contract  is  to  be  construed  in  connection  with  the 
other  provisions,  so  that  if  possible,  or  so  far  as  is  possible,  flievall 
may  harmonize.     Thus  construed,  it  is  quite  plain  these  stipula- 
tions were  inserted  to   enable  the    manufacturing  company  to 
enforce  payment,  not  of  any  r^t  or  hire,  but  of  the  selhng  price 
of  the  cars,  for  which  the  company  took  the  notes  of  the  railroad 
company.     They  were  intended  as  additional  security  for  the  pay- 
ment  of  the  debt  the  latter  company  assumed.     This  is  shown 
most  clearly  by  the  other  provisions  of  the  contract.     The  notes 
became  the  absolute  property  of  the  vendors.     As  has  been  stated, 
they  all  fell  due  within  four  months,  and  it  was   expected  thev 
would  be  paid.      The  vendors  were  expressly  aUowea  to  collect 
thetn  at  their  maturity,  and  it  was  agreed  that  whatever  snms 
should  be  collected  on  account  of  them  should  be  retained  by  the 
vendors  for  their  own  use. 

No  part  of  the  money  was  to  be  returned  to  the  railroad  com- 
pany in  any  event,  not  even  if  the  cars  should  be  returned.  On 
the  contrary,  it  was  stipulated  expressly  that  if  the  manufacturing 
companv  should  elect  to  take  the  cars  into  their  own  possession, 
which  they  reserved  the  right  to  do  in  case  of  default  of  payment 
of  the  notes,  the  property  should  be  sold,  and  of  the  net  amount 
realized  from  the  sale,  so  much  as  should  be  needed  to  make  the 
amount  remaining  due  and  unpaid  on  the  promissor}'  notes,  with 
the  interest  that  might  have  accrued  thereon,  should  be  retained 
by  the  manufacturing  company,  and  the  surplus,  if  any,  should  be 
paid  over  to  the  railroad  company. 

What  was  this  but  treating  the  notes  given  for  the  sum  agreed 
to  be  the  price  of  the  cars  as  a  debt  absolutely  due  to  the  vendors! 
What  was  it  but  treating  the  cars  as  a  security  for  the  debt  ?  And 
why  stipulate  that  the  surplus  which  might  be  obtained  from  the 
sale  of  the  cars,  after  taking  them  back,  beyond  what  was  needed 
to  pay  the  unpaid  part  of  the  debt,  should  be  paid  over  to  the  rail- 
road company,  if  that  company  was  not  the  owner  of  the  can^ 
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even  while  they  were  in  the  possession  of  the  other  company,  and 
Lad  not,  even  then,  what  may  be  called  an  equity  of  redemption  ? 

hi  view  of  these  provisions,  we  can  come  to  no  other  conclusion 
than  that  it  was  the  intention  of  the  parties,  manifested  by  the 
agreement,  the  ownership  of  the  cars  should  pass  at  once  to  the 
railroad  company  in  consideration  of  their  becoming  debtors  for 
the  price.  Notwithstanding  the  efforts  to  cover  up  tne  real  nature 
of  the  contract,  its  substance  was  an  hypothecation  of  the  cars  to 
secure  a  debt  due  to  the  vendors  for  the  price  of  a  sale.  The  rail- 
road company  was  not  accorded  an  option  to  buy  or  not.  They 
were  bound  to  pay  the  price,  either  by  paying  their  notes  or  sur- 
rendering the  property  to  be  sold  in  order  to  make  payment.  This 
was  in  no  sense  a  conditional  sale,  This  giving  the  property  as  a 
security  for  the  payment  of  a  debt  is  the  very  essence  of  a  mort- 
gage, which  has  no  existence  in  a  case  of  conditional  sale. 

It  may  be  added  that  the  notes  were  given  to  the  vendors  before 
the  cars  were  delivered.  So,  also,  the  collaterals  for  the  notes 
were  taken  before  the  delivery ;  and  when  they  were  taken  the 
president  of  the  manufacturing  company  acknowledged  he  received 
them,  not  as  additional  security  for  the  restoration  of  the  cars  at 
any  time  thereafter  when  demanded,  but  as  security  for  the  notes 
"given  in  payment"  for  the  cars.  This  is  confirmatorv  of  the 
construction  we  have  given  to  the  contract.  It  tends  to  snow  that 
the  transaction  was  a  sale  by  which  the  ownership  passed  to  the 
railroad  company,  the  purchasers  retaining  only  a  lien  for  the  con- 
sideration. 

It  follows,  from  tvhat  we  have  said,  that  to  protect  the  cars  from 
seizure  and  sale  by  virtue  of  executions  against  the  railroad  com- 
pany, recording  the  contract  was  made  necessary  by  the  statutes  of 
Missouri  to  which  we  have  referred. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed,  and  the 
record  is  remitted  with  instructions  to  enter  judgment,  on  the 
special  finding  of  facts,  in  favor  of  the  defendants  below. 

Bradley,  J. — I  dissent  from  the  judgment  in  this  case.  I 
think  that,  in  the  absence  of  express  law  to  the  contrary,  not  only 
has  a  man  a  right  to  make  a  conditional  sale  of  his  property, 
but  that  this  right  is  not  opposed  to  sound  public  policy,  and 
should  be  fairly  and  liberally  dealt  with.  The  present  case  was,  in 
my  opinion,  clearly  a  conditional  sale,  and  notning  else ;  and  the 
owners  of  the  property  had  a  right  to  reclaim  it  on  the  terms  con- 
tained in  the  agreement.  These  terms  were  fair  and  just ;  not 
involving  any  forfeiture,  but  providing  for  a  due  allowance  for 
every  dollar  paid,  by  requiring  a  sale  of  the  property  if  the  pur- 
chase should  not  go  into  effect. 

Seyersed. 
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BiooBD,  Mother  and  Guardian  of  W.  C.  Bigobd,  a  Minor,  and 

W.  C.  BiooBDy  Bespondents, 

V. 

The  Central  Pacifio  Kailboad  Company,  Appellant 

(15  Ifevada  JSeparU,  167.     April,  1880.) 

When  this  action  was  commenced  W.  C.  Ricord,  to  whom  the  cause  of 
action  stated  in  the  complaint  belonged,  was  a  minor.  Bldck  that  the 
suit  was  therefore  properly  brought  in  the  name  of  £.  £.  Ricord,  his 
mother  and  guardian. 

At  the  time  of  the  trial  the  minor  had  attained  his  majority,  and  upon  his 
motion  he  was  joined  with  his  mother  as  a  party  plaintiff.  Hdd,  error; 
that  it  would  have  been  proper  to  substitute  him  as  the  sole  plaintiff  in 
her  place,  but  having  no  joint  interest  in  the  cause  of  action  they  could 
not  be  united  as  plaintiffs. 

A  corporation  cannot  be  bound,  even  by  the  act  of  its  board  of  directors, 
unless  done  in  the  pursuance  of  some  object  embraced  by  its  charter,  or 
of  some  power  conferred  upon  it  by  law. 

The  prosecution  of  criminal  offenders  is  one  of  the  objects  and  prlYilegea  of 
a  railroad  corporation,  and  it  can  be  held  accountable  for  any  malicious 
prosecution. 

To  show  that  a  criminal  prosecution  was  instituted  by  authority  of  the  oot- 
poration,  it  is  not  necessary  to  produce  a  resolution  of  its  board  of 
directors.  It  is  sufficient  to  show  that  its  legal  advisers,  acting  in  con- 
junction with  such  of  its  servants  and  agents  as  have  knowledge  of  the 
facts,  instituted  the  proper  proceedings. 

Upon  a  review  of  the  testimony.  Held^  that  there  was  sufficient  proof  that 
the  prosecution  a^inst  Ricord  for  embezzlement  was  instituted  and 
carried  on  by  the  defendant. 

Ricord  was  first  arrested  for  embezzlement,  was  tried  iand  acquitted.  He 
was  then  arrested  for  grand  larceny,  and  released;  was  afterwards 
charged  with  same  offence  before  another  magistrate,  and  held  for  ea- 
bezzlement ;  was  then  taken  before  the  district  judge  on  habeas  corpus 
and  remanded  for  obtaining  money  on  false  pretences;  then  came  before 
the  Supreme  Court  on  hlibeas  corpus,  and  was  remanded  for  embezzle- 
ment (11  Nev.  287).  Subsequently  he  was  indicted  for  embezzlement, 
pleaded  former  acquittal,  and  this  plea  was  found  true  by  the  jury.  He 
then  instituted  this  suit  for  malicious  prosecution  for  his  second  acd 
third  arrest  and  second  indictment  and  trial  for  embezzlement,  Et^d, 
that  the  court  erred  in  refusing  to  grant  a  nonsuit  upon  the  ground  tbu 
there  was  no  proof  that  the  prosecution  was  maliciously  instituted  with- 
out probable  cause. 

In  an  action  for  malicious  prosecution  it  devolves  upon  the  plaintiff  to  show 
affirmatively  that  the  prosecution  was  malicious  and  without  probabk 
cause. 

The  defendant  caused  the  arrest  of  plaintiff  and  supported  its  charge  irith 
evidence  sufficient  to  procure  his  commitment  and  indictment  for  tJo- 
bezzlement.  Held,  that  this  was  prima  facie  evidence  of  the  existence 
of  probable  cause. 

The  findings  of  the  jury  and  the  judgment  of  the  court  on  plaintiffs  plea  of 
former  acquittal  was  not  evidence  against  the  defendant  to  show  knoirl- 
edge  on  its  part  that  plaintiff  had  been  acquitted  of  the  identical  cfaaige 
upon  which  it  caused  his  arrest. 

The  indictment  upon  which  plaintiff  was  first  tried,  failed  to  charge  that  the 
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money  he  was  accused  of  embezzliiig  had  been  entrusted  to  him  by  hia 
employers.     Sddy  fatally  defective. 

If  a  clerk  by  authority  of  his  master  collects  one  bill  and  fraudulently  con- 
Terta  the  money,  the  offence  of  embezzlement  is  complete,  and  if  he 
collects  another  bill  after  the  first  conversion,  and  then  fraudulently 
converts  the  proceeds,  he  is  guilty  of  a  second  offence. 

Advice  of  counsel  after  a  full  disclosure  of  facts,  justifies  the  institution  of  a 
criminal  prosecution. 

The  defendant  affirmatively  showed  that  it  acted  in  perfect  good  faith,  under 
the  advice  of  counsel,  and  the  decision  of  the  District  Court  and  of  the 
Supreme  Court  that  there  was  good  reason  to  charge  a  second  offence 
for  embezzlement.  HM^  that  the  Court  erred  in  not  instructing  the  jury 
that  there  was  probable  cause  for  the  prosecution. 

Bddy  that  the  Court  erred  in  excluding  evidence  of  facts  within  the  knowl- 
edge of  defendant  at  the  time  the  second  prosecution  was  instituted, 
tending  to  show  that  plaintiff  was  actually  guilty  of  two  separate  and 
distinct  offences. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Wasuoe  County. 
The  facts  snmciently  appear  in  the  opinion. 

I.  B,  Marshall  and  H.  S.  Brown  for  appellant. 

I.  E.  E.  Ricord  is  the  plaintiff  in  this  suit.     The  words  "  mother 

and  guardian  of  W.  C.  Kicord,  a  minor,"  is  a  mere  descriptio  per- 

Bonse  of  the  plaintiff.      (Kogers  v.  Hatch,  8  Nev.,  38 ;  Talmage's 

Adra'r  v.  Chapel,  16  Mass.,  Tl ;  Merrit  v.  Seaman,  6  N.  Y.,  1G8 ; 

Root  V.  Price,  22  How.  Pr.,  372.)     The  action  must  be  brought  in 

the  name  of  the  infant  by  his  guardian.     (Fox  v.  Minor,  32  Cal., 

Ill,  119 ;  "Whitney  v.  Hitchcock,  4  Denio,  461 ;   Karr  v.  Parks, 

44  Cal.,  46.)     The  parent  can  only  recover  for  loss  of  services. 

(Cowden  v.  Wright,  24  Wend.,  429 ;  Peck  v.  Mayor  K  Y.,  3  N. 

T.,  3  Com.,  489 ;  1  Chit,  on  PL,  60 ;  2  Kent's  Com.,  188 ;  23  N. 

Y.,  158-465 ;  Sawyer  v.  Saner,  10  Kan.,  519-522 ;  Sedg.  on  Meas. 

of  Dam.,  651,  ana  note  1,  553 ;  Rogers  v.  Smith,  17  Ind.,  323.) 

The  right  of  action  for  the  injury  per  se  exists  only  in  favor  of  the 

son.     (Sher.  &  Red.  on  Neg.,  sees.  608,  608a ;  Oakland  R.  R.  Co. 

V.  Fielding,  48  Pa.  St.,  320 ;   Penn.  R.  R.  Co.  v,  Kelly,  31  Id., 

372 ;  Gilligan  v.  N.  Y.  and  Hari.  R.  R.  Co.,  1  E.  D.  Smith,  453 ; 

Whitney  v.  Hitchcock,  4  Davis,  461 ;  Rogers  v.  Smith,  17  Ind., 

3230 

II.  An  amendment  to  a  complaint  which  changes  the  parties  to 
a  snit  cannot  be  made.  Little  v.  V.  &  G.  H.  Water  Co.,  9  Nov., 
319 ;  Quillen  v,  Arnold,  12  Id.,  234. 

III.  E.  E.  Ricord  and  W.  C.  Ricord  having  no  interest  in  com- 
mon, shonld  not  have  been  nnited  as  plaintiff.  McBeth  et  al.  v. 
Van  Sickle,  6  Nev.,  134. 

IV.  Where  a  defendant  has  fiiHy  and  fairly  stated  his  case  to 
connsel,  and  acts  by  advice  thereoi,  it  is  a  good  defence  to  this 
action.     It  shows  that  there  was  probable  cause.     Potter  v.  Scale, 
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8  Cal.,  224 ;  Levy  v,  Brannan,  39  CaL  485 ;  Wicker  v.  Hodgkiiis, 

14  Am.  Rep.,  75. 

V.  The  defendant's  motion  for  a  nonsuit  should  have  been 
granted.  A  railroad  corporation  is  not  liable  in  an  action  for 
malicious  prosecution  unless  the  corporation  directed  the  arrest. 
It  must  be  the  act  of  the  board  of  directors.  Mavnard  r.  Fire- 
man's Fund  Ins.  Co.,  34  Cal.,  54 ;  Goodspeed  v.  East  Baddam 
5auk,  22  Conn.,  540 ;  Roe  v.  Birkenhead  L.  &  C.  J.  R.  R.  Co.,  7 
Exch.,  36. 

A  corporation  is  not  liable  for  a  willful  trespass  of  a  person  em- 
ployed by  it,  although  the  act  be  authorized  and  sanctioned  bv  tie 
president  and  general  agent  thereof.  Vanderbilt  v.  The  Rich- 
mond Turnpike  Co.,  2  Comst.,  N.  T.,  479 ;  111.  Cent.  R.  R  Qa.  r. 
Downey,  18  Ills.,  259;  Church  v.  Mansfield,  20  Conn.,  2S4; 
Steamboat  Co.  v.  Ilousatonic  R.  R.  Co.,  24  Id.,  40;  Eastern 
Counties  R.  W.  Co.  v.  Broom,  2  Eng.  Law  and  Eq.,  406. 

The  agent  or  servant  must  be  acting  within  the  scope  of  his 
authority  in  order  to  make  his  master  or  principal  liable  for  hk 
wrongful  acts.  There  is  no  railroad  officer,  employee,  or  agent, 
whose  duty  it  is  to  prosecute  an  individual  for  the  conmiission  of 
a  public  offence.  It  is  impossible  for  the  defendant,  as  a  company, 
to  complain  of  an  individual  for  a  public  offence.  The  agent  c»r 
servant  of  a  corporation  in  charging  a  person  with  the  commiF&ion 
of  a  public  offence  necessarily  acts  as  a  citizen,  with  the  respoDbi- 
bilities  of  a  citizen,  and  not  as  the  agent  of  a  corporation.  1 
Comp.  L.,  2317 ;  Ellis  v.  C.  P.  R.  R.  Co.,  5  Nov.,  205 ;  Gough  r. 
Great  Northern  R.  W.  Co.,  3  E.  &  E.,  672;  Poulton  u  L  iV  S. 
W.  R.  W.  Co.,  2  Law  Rep.  (Q.  B.)  1866-67,  534;  AUen  v.  L  i 
S.  W.  R.  W.  Co.,  6  Law  Rep.  (Q.  B.)  1870-71,  65 ;  Edward?  c. 
London  &  N.  W.  R.  W.  Co.,  5  Law  Rep.  (Com.  PI.)  1869-70, 445. 

The  master  is  not  liable  for  the  willful  and  malicious  acts  of  Li> 
servants  when  they  happen  outside  of  the  scope  of  his  emploj- 
ment,  and  are  not  connected  with  his  master's  business  or  oniei^. 
Wood's  Law  of  Master  and  Servant,  545,  547;  Roe  v.  Birken- 
head, 7  Exch.,  36  ;  35  Eng.  Com.  Law  Rep.,  448 ;  Gillett  r.  Mo. 
V.  R.  R.  Co.,  55  Mo.,  315 ;  Lyons  v.  Martin,  8  A.  &  K,  51-2: 
Coleman  v.  Riches,  16  C.  B.  R.,  104 ;  Frazier  v.  Freeman,  43  N- 
Y.  (4  Hand)  566;  Isaacs  v.  Third  Av.  R.  R.  Co.,  47  N.  Y.,  1-22; 
Journal  of  Jur.,  vol.  18,  414,  415  ;  Bolingbroke  v,  Swindon  Loci 
Board,  9  Law  Rep.  (Com.  PI.)  1873-74,  575 ;  Porter  t?.  C.  R  1.4 
P.  R.  R.  Co.,  41  la.,  358;  Mali  v.  Lord,  39  N.  Y.,  381. 

The  holding  of  a  party  to  answer,  by  a  committing  magistrate  is 
prima  facie  evidence  oi  probable  cause.     (Whitney  v.  reckham, 

15  Mass.,  243 ;  Reynolds  v.  Kennedy,  1  Wilson,  232 ;  Uhner  r. 
Leland,  1  Greenl,  Me.,  135 ;  Maddox  v.  Jackson,  4  Mnnf.,  Va. 
462 ;  Ganea  v.  S.  P.  R.  R.  Co.,  51  Oal.,  140.)  No  malice  was 
shown.     It  must  be  proved.    (Levy  v.  Brannan,  39  Cal.,  485.) 
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VL  The  first  indictment  did  not  state  facts  snflScient  to  con- 
stitute a  public  offence.  (1  Comp.  L.,  2380 ;  People  v.  Logan,  1 
Nev.,  110.^  A  plea  of  former  conviction  or  acquittal  is  only 
available  m  cases  where  the  first  indictment  was  a  valid  indict- 
ment. (Wharton's  Am.  Grim.  Law,  191 ;  2  Hale's  Pleas  of  the 
Grown,  247 ;  State  v.  Hall,  3  Nev.,  172 ;  Ex  parte  Maxwell,  11 
Id.,  43i-5.)  In  order  to  prove  that  a  party  has  been  acquitted  of 
the  same  offence,  it  must  appear  that  both  trials  were  for  the 
same  acts.  In  law  and  in  fact  it  must  be  the  same  offence. 
The  acquittal  or  conviction  must  be  for  the  same  act  or  crime. 
(IRus.  on  Or.  835,  836;  2  Hale's  PI.  Cr.,  240;  Wharton  Am.  Cr. 
L.,  259,  260 ;  People  v.  McGowan,  17  Wend.,  386 ;  State  v. 
Ainsworth,  11  Vt.,  91 ;  Vawter  v.  CommonweaJth,  2  Va.  Cas.^ 
127;  Freeland  v.  The  People,  16  111.,  382;  4  Black.  Com., 
336.)  The  difference  of  evidence  conclusively  establishes  the  dis- 
tinctness of  the  accusations.  (State  v.  Jesse,  3  Dev.  &  Batt.,  N. 
C,  102 ;  Commonwealth  v.  Dove,  2  Va.  Cas.,  29 ;  1  Bishop  Crira* 
Law,  sees.  534,  680 ;  Roscoe's  Crim.  Ev.,  450 ;  3  Arch.  Crim.  Pr» 
&  PL,  445.) 

VIL  What  is  probable  cause  is  a  question  of  law,  to  be  deter- 
mined by  the  court  upon  the  circumstances  of  every  particular 
case.  Principles  of  the  Common  Law,  by  Indermaur,  352; 
Scott  V.  Simpson,  1  Sanf .,  601 ;  Burlingame  v,  Burlingame,  8 
Cow.,  142 ;  Gorton  v,  De  Angelis,  6  Wend.,  418  ;  Stone  v,  Crock- 
er, 24  Pick.,  81 ;  Fagnan  v.  Knox,  66  N.  Y.,  526. 

R.  M.  Clarke,  for  Respondent : 

I.  This  action  was  properly  brought  in  the  name  of  the  mother 
andeuardian.     1  Comp.  L.,  1074 ;  32  Cal.,  117. 

When  the  son  attained  his  majority  it  was  proper  to  make  him 
a  party  plaintiff  in  the  action.  Civ.  Pr.  Act,  sees.  13,  14,  16,  17, 
6S. 

II.  A  corporation,  although  an  artificial  person,  without  any 
soni  and  incapable  of  thought,  may,  under  some  circumstances,  be 
held  liable  in  an  action  fir  malicious  prosecution  and  false  im- 
prisonment. Brokaw  v.  N.  J.  R.  R.  Cfo.,  3  Vroom,  328 ;  Vance 
V.  Erie  R.  R.  Co.,  3  Id.,  334;  Ganea  v.  S.  P.  R.  R.  Co.,  51  Cal., 
140;  Goodlow  v.  City  Cincinnati,  4  Ohio,  514;  Golf  v,  G.  N.  R. 
R  Co.,  3  Ellis  &  Ellis,  672 ;  Goodspeed  v.  East  H.  Bank,  22 
Conn.,  540  ;  Maynard  v.  Fire  Fund  Ins.  Co.,  34  Cal.,  48  ;  PhiL 
W.  &  B.  R.  R.  Co.  V.  Quigley,  21  How.,  TJ.  S.,  202. 

III.  A  railroad  corporation  is  liable  for  the  wrongful  acts  of  its 
officers  in  all  cases  where  such  wrongful  acts  are  authorized  by  the 
directors  of  the  corporation,  and  in  all  cases  where  the  wrongful 
act  is  done  by  an  officer  or  agent  of  the  corporation  in  pursuance 
of  the  authority  of  such  officer,  or  concerning  a  subject  over  which 
such  officer  has  control,  and  in  all  cases  where  sucn  wrongful  act 
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has  been  adopted  or  ratified  by  the  corporation.  And  the  act  of 
authorization  or  ratification  may  be  shown  by  circumstantial  evi- 
dence.  Thayer  v.  City  of  Boston,  19  Pick.,  511,  516,  517; 
Clarke  v.  Peckham,  9  K.  I.,  455,  471,  472 ;  Eastern  Coun.  R.  R 
Co.  V.  Broom,  6  Exch.,  314.     And  authorities  cited  under  H 

IV.  It  was  not  competent  to  prove  Ricord  guilty  of  embezzle- 
ment upon  the  trial  of  this  case.  The  question  of  his  actual  guilt 
was  not  involved ;  on  the  contrary,  the  question  was :  Had  the 
defendant  at  the  time  the  prosecution  was  instituted  probable 
cause  to  suppose  him  guilty  ?  And  only  such  facts  as  existed  and 
were  known  to  the  de^ndant  at  the  time  of  the  prosecution,  could 
be  received  in  evidence.  2  Greenl.  Ev.,  sees.  454-455 ;  1  Hill- 
iard  on  Torts,  450-455  inc. ;  Bigelow's  L.  C.  on  Law  of  Torts,  l&S, 
199,  200 ;  1  Amer.  L.  Cases,  211,  212,  213 ;  Bacon  v.  Towue,  4 
Cush.,  217-238-239 ;  Ash  v.  Mariow,  20  Ohio,  119 ;  Cooper  r. 
Utterbach,  37  Md.,  282 ;  Harkrader  v.  Moore,  44  Cal,  IM;  Sti- 
bert  V.  Price,  5  Watts  &  Serg.,  438  ;  Hall  v,  Suydam,  6  Barb.  So; 
McLaren  v.  Birdsong,  24  Ga.,  265 ;  105  Mass.,  212 ;  36  Conn., 
56;  106  Mass;  Fant  v.  McDaniel,  1  Breb.,  173;  Brainard  r. 
Brackett,  33  Maine,  580;  Cooper  v.  Turrentine,  17  Ala.,  13; 
Collins  V.  Love,  7  Blackf .  416. 

V.  The  issue  presented  upon  the  trial  of  this  case  was  preeiFelj 
the  same  as  was  presented  to  and  tried  by  the  trial  jury  ujKin 
Ricord's  plea  of  autrefois  acquit,  and  such  proofs  as  were  coni- 

fetent  there,  and  none  other  were  competent  here.  1  Bish.  Cr. 
v.,  816;  Duncan  v.  Commonwealth,  6  Dana,  295;  State  f. 
Andrews,  27  Mo.,  267 ;  State  v.  Small,  31  Id.,  197 ;  Bover  f. 
State,  16  Ind.,  451 ;  Porter  v.  State,  17  Id.,  415 ;  State  v.  Smid. 
22  Vt.,  74. 

VI.  If  the  first  indictment  were  such  that  the  prisoner  could 
have  been  legally  convicted  upon  it  by  any  evidence  legally  admis- 
sible, though  sufficient  evidence  was  not  in  fact  adduced,  his 
acquittal  upon  that  indictment  is  a  bar  to  a  second  indictment  for 
the  same  offence.  3  Greenl.  on  Ev.,  sec.  36  ;  Arch,  on  Crim.  PL 
87 ;  Kex  v,  Emden,  9  East,  437;  Hex  v.  Clarke,  1  B.  &  Bing.473; 
Eex  V,  Taylor,  3  B.  &  C,  502 ;  1  Kuss.  on  Crimes,  832 ;  Common- 
wealth V.  jRoby,  12  Pick.,  496 ;  Hex  v.  Vandercomb,  2  Leach,  C. 
C,  (4  ed.)  768;  Kegina  v,  Bh-d,  5  Cox,  C.  C,  11 ;  2  Eng.  Law& 
Eq^  439. 

The  testimony  offered  by  the  defendant  was  not  for  the  pnrpose 
of  proving  what  occurrea  before  the  committing  magistrate,  or 
before  the  several  grand  juries,  or  upon  the  trials  upon  the  two 
indictments,  but  to  show  the  actual  guilt  of  Ricord  by  producing 
evidence  which  had  never  before  been  produced,  and  which  was 
not  submitted  on  any  occasion  before. 

yil.  It  was  not  a  crime  for  Ricord  to  demand  and  receive 
money  for  the  corporation.     People  v.  Murphy,  61  Cal.,  376. 
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He  must  have  either  withdrawn  himself  from  the  company  and 

5 one  away  with  the  money  with  intent  to  steal  the  same,  and 
efraud  his  employers  thereof,  or  embezzled  the  money,  or  other- 
wise converted  the  same  to  his  own  nse,  with  intent  to  steal  the 
Bame  and  defraud  his  employers  thereof.  Or.  Pr.  Act,  sec.  74 ;  1 
Comp,  L.,  2384 ;  25  Ohio  St.,  162-168  ;  118  Mass.,  443. 

To  constitute  a  crime  there  must  be  a  conversion  of  the  money, 
coupled  with  the  intent  to  steal  the  same,  and  neither  the  con- 
version nor  the  intent  to  steal  can  be  drawn  from  the  mere  failure 
to  account  for  it,  or  from  the  mere  failure  to  pay  it  over,  or  from 
botL  2  Bish.  Or.  Law,  372,  373,  376 ;  Buss,  on  Or.,  181,  182 ; 
Eoecoe  Or.  Ev.,  415,  416  ;  51  Oal.,  379 ;  25  Ohio  St.,  162 ;  118 
Mass.,  443. 

VIII.  Although  the  advice  of  counsel  may  in  some  cases  be 
interposed  as  a  defence  to  the  action  for  malicious  prosecution,  in 
such  cases  it  must  always  be  shown  that  the  defendant,  relying 
upon  the  defence  communicated  to  counsel  learned  in  the  law,  all 
the  facts  bearing  upon  the  guilt  or  innocence  of  the  accused,  of 
which  he  had  knowledge,  or  which  by  reasonable  diligence  he 
could  have  ascertained,  and  then  in  good  faith  have  acted  upon  the 
advice.  Ash  v.  Marlow,  20  Ohio,  119 ;  38  Mo.,  21 ;  Big.  L.  0. 
on  L  of  Torts,  200,  201,  202 ;  Cole  v.  Ourtiss,  16  Minn.,  182. 

IX.  The  question  of  probable  cause  is  a  mixed  question  of  law 
and  fact,  and  when  the  facts  are  in  doubt,  or  in  controversy,  they 
must  be  submitted  to  the  jury ;  and  in  such  case  it  was  the  duty 
of  the  court  to  instruct  the  ]ury  that  if  they  find  the  facts  in  a 
designated  way,  then  such  facts  do  or  do  not  amount  to  probable 
cause.  2  Greenl.  Ev.,  sec.  454, 406,  407 ;  16  Minn.,  183 ;  20  Ohio, 
119;  44  Cal.,  145 ;  111  Mass.,  492. 

X.  Although  malice  must  be  established  as  a  fact  in  every 
action  for  malicious  prosecution,  yet  when  want  of  probable  cause 
is  shown,  the  fact  of  malice  may  be  inferred.  2  Greenl.  Ev., 
sees.  454,  455 ;  1  Hill  Torts,  441 ;  Big.  L.  0.  on  L.  of  Torts,  198- 
200;  39  Mo.,  39,  136;  50  Id.,  83;  37  Md.,  283,  284;  16  Minn., 
182 ;  66  Me.,  202,  203 ;  45  Md.,  198 ;  28  Qratt.,  909 ;  44  CaL, 
145,  149. 

XI.  The  first  indictment  charsed  all  the  material  facts  neces- 
sary to  constitute  the  crime  of  embezzlement.  1  Oomp.  L.,  1859, 
1868 ;  Ex  parte  Kcord,  11  Nev.,  287 ;  Ex  parte  Hedley,  31  Cal., 
108. 

H.  S.  Brown,  for  Appellant,  in  reply : 

I.  As  to  liability  of  corporation.  Cooley  on  Torts,  119; 
Weckler  v.  First  !Nat.  Bank,  42  Md.,  681 ;  First  Nat.  Bank  v. 
Ocean  Nat.  Bank,  60  N.  Y.,  278 ;  Fowler  v.  Scully,  72  Pa.  St., 
456 ;  Yellow  Jacket  M.  Oo.  v.  Stevenson,  5  Nev.,  224 ;  GUlet  v. 
M.  V.  IL  K.  Co.,  55  Mo.,  315 ;  Ellis  v.  C.  P.  R  E.  Co.,  5  Nov., 
255 ;  Eankin  v.  N.  E.  &  N.  S.  M.  Co.,  4  Id.,  78. 
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II.  That  it  was  competent  for  defendant  to  prove,  that  at  the 
time  the  prosecution  was  instituted  there  was  probable  cause  to 
believe  that  Ricord  was  guilty  of  embezzlement.  Jones  t. 
Gwynn,  10  Mod.,  217 ;  Goodrich  v,  Warner,  21  Conn.,  439 ; 
Mowry  v.  Miller,  3  Leigh,  561 ;  Hickman  v.  Griffin,  6  Mo.,  42 ; 
Bell  V.  Pearcy,  5  Ired.,  85;  Johnson  v.  Chambers,  10  Id.,  291; 
Anderson  v.  Buchanan,  Wright,  725  ;  White  v.  Ray,  8  Pick«, 
467 ;  Sears  v.  Hathaway,  12  Cal.,  277 ;  1  Hill.,  on  Torts,  471. 

By  the  Court,  Beatty,  C.  J. — This  is  a  suit  for  malicious  prose- 
cution. Plaintiffs  recovered  four  thousand  dollars  damages  m  the 
District  Court.  Defendant  appeals  from  the  judgment  and  from 
the  order  oven*uling  its  motion  for  a  new  trial. 

The  judgment  and  order  appealed  from  must  be  reversed,  and 
the  cause  remanded ;  but  we  sliall  not  pretend  to  discuss  in  detail 
the  lifty-four  specifications  of  eiTor  in  the  rulings  of  the  District 
Court,  since,  in  our  opinion,  the  decision  of  a  few  general  proposi- 
tions will  be  sufficient  for  its  guidance  in  any  future  trial  of  the 
case. 

1.  When  the  action  was  commenced  W.  C.  Eicord,  to  whom 
alone  the  cause  of  action  stated  in  the  complaint  belonged,  was  a 
minor.  This  being  so,  the  suit  was  properly  brought  in  the  name 
of  E.  E.  Kicord,  his  mother  and  guardian.     Comp.  L.,  1074. 

At  the  time  of  the  trial  he  had  attained  his  majority,  and,  upcm 
his  motion,  he  was  joined  with  his  mother  as  a  party  plaintiff. 
This,  we  think,  was  error.  It  would  have  been  proper  to  substi- 
tute him  as  the  sole  plaintiflE  in  her  place  (Comp.  L.,  1079),  but 
since  they  had  no  joint  interest  in  the  cause  of  action,  they  oould 
not  be  united  as  plaintiffs.     Comp.  L.,  1077. 

Whether  this  technical  error,  standing  alone,  would  have  necessi- 
tated a  new  trial  of  the  case,  as  contended  by  counsel  for  appellaDt, 
is  a  question  which,  under  the  circumstances,  need  not  be  decided. 
There  are  other  grounds  for  remanding  the  cause,  even  thouffh  we 
sliould  conclude  that  this  particular  error  could  be  cured  by  simijly 
ordering  a  proper  amendment  of  the  proceedings  in  the  distrirt 
court. 

2.  At  the  close  of  the  plaintiff's  testimony  the  defendant  moved 
for  a  nonsuit,  on  three  grounds : 

"  1.  Because  there  is  no  proof  that  this  prosecution  was  instituted 
and  carried  on  by  the  defendant. 

"2.  Because  there  is  no  proof  that  it  was  instituted  without 
probable  cause. 

"  3.  Because  there  is  no  proof  that  it  was  instituted  maHcionslj/' 

So  far  as  the  first  ground  is  concerned,  the  Court  did  not  en  in 
denying  the  motion. 

We  are  willing  to  concede  the  first  proposition  of  appellant's 
counsel,  that  a  corporation  cannot  be  bound,  even  by  the  act  of  its 
board  of  directors,  unless  done  in  pmisuance  of  some  object  em- 
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braced  by  its  charter,  or  of  some  power  conferred  upon  it  by  law. 
But  we  do  not  think  that  the  prosecution  of  criminal  offenders  is 
always  and  necessarily  outside  of  the  objects  and  privileges  of  a 
railroad  corporation.  It  is  the  object  of  such  corporations  to  ao- 
qiiire  property,  and  it  is  their  privilege  to  protect  it  by  every  law- 
riil  means.  It  is  not  only  a  lawful,  but  a  perfectly  legitimate  and 
even  a  commendable  means  of  protecting  private  property,  to  insti- 
tute criminal  proceedings  against  those  who  infringe  the  right  by 
criminal  practices.  And  tnis  is  even  more  emphatically  true  of 
corporations  than  of  natural  persons.  Their  property  is  so  vast, 
ana  their  business  so  extended  and  complicated ;  they  are  so  con- 
stantly and  in  so  many  directions  exposc^l  to  the  danger  of  loss  by 
theft,  robbery,  and  embezzlement,  that  they  are  compelled,  by  the 
same  policy  that  induces  penal  legislation  on  the  part  of  the  State, 
to  let  it  be  known  that  they  will  prosecute  vigorously  and  system- 
atically all  criminal  acts  bjr  which  they  are  directly  injured.  That 
they  act  in  conformity  with  this  policy  is  notorious.  They  have 
not  only  their  corps  oi  legal  advisers  and  their  local  attorneys,  but 
they  keep  a  force  of  detectives  continually  employed  in  ferreting 
out  depredators  upon  their  rights,  and  assisting  the  public  authori- 
ties in  bringing  them  to  justice.  No  law  and  no  public  policy  re- 
strains them  in  this  respect,  and  to  decide  that  they  can  never  be 
held  to  a  proper  accountability  for  what  they  are  constantly  doing, 
would  simply  be  to  endow  them  with  an  additional  and  most  in- 
vidious privilege. 

Assuming,  then,  that  a  railroad  corporation  may,  as  such,  insti- 
tute a  criminal  prosecution,  against  a  servant  who  is  suspected  of 
embezzling  its  runds,  and  that  it  has  a  private  and  particular  inter- 
est in  making  such  prosecutions  effective,  the  question  arises  as  to 
the  character  of  proof  required  to  show  prima  facie  that  a  particu- 
lar prosecution  has  been  instituted  by  its  authority. 

For  this  purpose  we  do  not  consider  it  necessary  to  produce  a 
resolution  of  its  board  of  directors.  It  is  absurd  to  suppose  that 
such  a  corporation  will  adopt  a  regulation  requiring  its  directors 
to  be  convened  every  time  a  clerk  is  to  be  arrested  for  embezzle- 
ment, or  a  tramp  for  breaking  into  its  cars.  On  the  contrary,  it  is 
only  reasonable  to  presume,  in  the  absence  of  opposing  proof,  that 
its  legal  advisers,  acting  in  conjunction  with  sucn  of  its  servants 
and  agents  as  have  knowedge  of  the  facts,  will  be  authorized  to 
institute  the  proper  proceedings  in  such  cases. 

In  this  case  the  plaintiff  was  first  arrested  at  the  instance  of  de- 
fendant's general  superintendent.  The  original  complaint  against 
him  for  embezzlement  was  drawn  by  its  local  attorney  at  Winne- 
mueca  and  verified  by  its  train-master.  The  present  of  the  com- 
pany was  consulted  and  several  other  circumstances  concurred  to 
show  that  the  prosecution  was  the  act  of  the  corporation. 

But  it  is  not  on  account  of  the  first  prosecution  that  this  action 
3  A.  &  E.  R.  Cas.^d6r 
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is  brou^Iit.  Bicord  waa  tried  and  acquitted  on  the  first  charge  of 
embezzlement,  and  immediately  af  terwardB  arrested  on  a  charge  of 
grand  larceny.  The  complaint  in  that  case  was  drawn  by  the  same 
attorney,  and  verified  by  the  same  train-master,  who  drew  and 
verifiea  the  original  complaint  for  embezzlement.  The  commit- 
ting magistrate,  after  examining  the  witnesses,  refused  to  hold 
plaintiff  to  bail,  and  he  was  released  from  custody.  Immediatelj 
thereafter  the  same  charge  of  larceny  was  laid  before  another  jus- 
tice of  the  peace  of  the  same  county,  who,  after  a  hearing,  com- 
mitted the  plaintiff  for  embezzlement.  He  was  then  brought 
before  the  district  judge  of  Humboldt  County  on  habeas  corpus, 
and  was  remanded  on  a  charge  of  obtaining  money  by  f alfie  pre- 
tenses. He  next  sued  out  a  writ  of  habeas  corpus  in  this  court 
and  after  a  hearing,  was  remanded  on  the  warrant  of  the  justice  of 
the  peace  for  embezzlement.  (Ex  parte  Ricord,  11  Nev.,  287). 
Subsequently  he  was  indicted  for  embezzlement,  and  pleaded 
former  acquittal,  which  plea  was  found  true  by  a  jury  impaneled 
to  try  the  issue.  He  then  commenced  the  action,  alleging  that  the 
defendant  maliciously,  and  without  probable  cause,  procured  his 
second  and  third  arrest,  and  his  second  indictment  for  embezzle- 
ment, well  knowing  that  he  had  been  tried  and  acquitted  of  the 
charge. 

The  question  was,  therefore,  not  whether  the  defendant  iBsti- 
tuted  the  original  prosecution,  but  whether  it  instigated  the  pro- 
ceedings apbspouent  thereof. 

The  jAintiffs  testimony  on  this  point  showed  clearly  that 
although  ^he  second  complaint  (the  first  for  larceny)  was  drawn  and 
verifiea  by  the  attorney  and  traiu-maeter  of  the  defendant^  ther 
were  acting  solely  on  the  authority  and  in  obedience  to  the  wishes 
of  the  district  attorney  of  Humboldt  County.  He  had  prosecuted 
Ricord  under  the  indictment  for  embezzlement,  and  was  satisfied 
that  he  was  only  acquitted  because,  under  the  law,  as  given  to  the 
jury  in  the  charge  oi  the  court,  he  had  been  indicted  for  the  wrong 
offense.  Under  the  circumstances,  he  deemed  it  his  duty  to  prose- 
cute him  for  larceny,  and  the  firfit  complaint,  in  which  that  offense 
was  charged,  was  drawn  and  verified  at  his  request  and  without 
any  reference  to  or  consultation  with  any  person  having  authority 
to  act  for  the  defendant.  This  was  very  clearly  shown,  and  if  the 
motion  for  a  nonsuit  had  been  made  with  reference  to  that  part  of 
the  complaint,  counting  upon  the  first  arrest  for  larceny,  it  diould 
have  been  sustained  on  the  ground  that  the  defendant  did  not 
cause  that  arrcBt.  But  the  motion  was  general,  and  comprehended 
all  the  causes  of  action  set  out  in  the  complaint,  and  there  was 
testimony  sufficient,  in  our  opinion,  to  show  prima  facie  that  the 
defendant  caused  the  third  arrest  and  the  second  indictment 

It  was  shown  that,  after  the  discharge  of  the  plaintiff  on  the 
first  accusation  of  larceny,  defendant's  local  attorney  requested 
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the  district  attorney  to  have  him  rearrested  and  taken  before 
another  magistrate ;  that  the  district  attorney  refused  to  do  so ; 
that  defendant's  attorney  thereupon  took  one  of  its  locomotives 
and  went  with  its  train-master  and  other  of  its  servants  to  Gol- 
conda,  in  an  adjoining  townshi]^,  where  the  second  charge  of 
larceny  was  laid  before  another  justice  of  the  peace,  who  issued 
a  warrant  for  plaintifPs  arrest,  and  afterwards  committed  him  for 
embezzlement.  In  all  these  proceedings  the  track  and  trains  of 
defendant  were  freely  used,  and  there  seems  to  have  been  a  per- 
fect understanding  and  active  co-operation  between  its  attorney 
and  aU  its  local  agents  and  servants.  Afterwards  one  of  its 
general  attorneys  came  from  its  principal  office  in  San  Francisco, 
and  aided  tiie  prosecuting  officers  oi  this  State  in  resisting  the 
discharge  of  lucord  in  the  several  habeas  corpus  proceedings 
infitituted  in  his  behalf.  This  general  attorney  was  instructed  by 
the  head  of  defendant's  "  deparfinent  of  justice''  to  go  to  Winne- 
mucca  and  to  advise  and  co-operate  with  its  local  attorney,  who 
had  caused  plaintifPs  arrest.  He,  in  obedience  to  these  instruc- 
tions, opposed  the  discharge  of  Ricord  in  the  District  Court  and  in 
this  court,  and  on  his  return  to  San  Francisco  charged  the  expenses 
of  his  trip  to  the  defendant,  and  he  testifies  they  were  paid.  In 
view  of  these  facts,  tiie  court  was  ri^ht  in  reiusing  to  nonsuit 
plaintiff  on  the  first  ground  of  the  motion. 

But  the  motion  should  have  been  sustained  on  the  second  and 
third  OTounds. 

It  devolved  upon  the  plaintiflE  to  show  affirmatively  that  the 
prosecution  was  malicious,  and  without  probable  cause.  If  he  had 
proved  want  of  probable  cause,  that  would  have  been  prima  facie 
suflBcient  to  show  malice  also  (though  it  would  not  have  been  a 
necessary  presumption).  But  his  testimony,  so  far  from  showing 
want  of  probable  cause,  showed  affirmatively  that  there  was  prob- 
able cause. 

We  have  seen  that  the  defendant  was  not  responsible  for  the 
second  arrest.     If  it  had  caused  that  arrest,  plaintiff's  discharm 
therefrom  might  have  been  some  evidence  of  want  of  probable 
cause  therefor ;  but  it  did  not  cause  that  arrest.     It  caused  the 
third  arrest,  and  supported  its  charge  with  evidence  sufficient  to 
procure  his  commitment  and  indictment  for  embezzlement,  and 
this  is  prima  facie  evidence  of  the  existence  at  that  time  of  prob- 
able cause.     The  plaintiff,  therefore,  in  opening  his  case,  supplied 
affirmative  evidence  of  a  fact  that  he  was  bound  to  disprove,  and 
he  offered  nothing  to  rebut  this  evidence.     He  did  not  prove  or 
attempt  to  prove  that  the  defendant's  witnesses  testified   falsely 
before  the  committing  magistrate  or  the  grand  jury,  or  that  thev 
suppressed  any  fact  tending  to  exculpate  him  or  entitle  him  to  his 
discharge,  nor  did  he  show  what  their  testimony  was. 
The  particular  fact  that  he  was  bound  to  prove,  in  view  of  the 
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allegations  of  his  complaint,  and  of  his  admissions  on  the  trial 
was,  that  defendant's  agents  knew  that  he  had  been  acquitted  of 
the  identical  charge  upon  which  they  caused  his  third  arrest ;  and 
this  he  utterly  faned  to  do. 

He  seems  to  have  relied  upon  the  finding  of  the  juiy,  and  the 
judgment  of  the  court  on  his  plea  of  former  acquittal.  But  that 
judgment  was  not  competent  evidence  against  the  defendant  of 
the  fact  determined.     It  was  res  inter  alios  acta,  and  did  not  even 

{)rove  that  plaintiff  had  ever  been  acquitted  of  any  charge,  much 
ess  did  it  prove  that  defendant  knew  or  ought  to  have  known 
the  facts  upon  which  the  verdict  was  based.  It  was  competent 
evidence  in  this  case  for  one  purpose  only,  and  that  was  to  show 
that  the  prosecution  for  which  defendant  is  sued,  was  at  an  end 
before  tms  action  was  commenced.  It  devolved  upon  plaintifi  to 
prove,  by  other  and  independent  evidence,  that  he  had  in  fact  been 
acquittea  of  the  charge  upon  which  defendant  caused  him  to  be 
prosecuted,  and  that  the  defendant's  agents  knew  the  facts  which 
established  the  identity  of  the  offence.  This  he  failed  at  all  points 
to  do. 

In  the  first  place,  the  indictment  upon  which  he  was  first  tried 
was  so  fatally  defective  that  it  would  not  have  supported  a  judg- 
ment of  conviction.  It  wholly  failed  to  charge  in  any  way  that 
the  money  he  was  accused  of  embezzling  had  been  entrusted  to  him 
by  his  employer.  This  is  an  essential  element  of  the  crime  of 
embezzlement  (Comp.  L.,  2380),  and  must  be  charged  in  some 
form  to  make  a  valid  indictment.  We  held  in  Ex  parte  Ricord, 
11  Nev.,  287,  that  such  an  averment  would  be  supported  by  proof 
.that  the  money  was  collected  by  authority  of  the  employer  from 
third  parties,  but  we  did  not  hold  that  the  allegation  could  be 
dispensed  with.  This  indictment  chaises  that  Ricord  was  at,  etc, 
the  hired  clerk  of  the  Central  Pacific  Railroad  Company,  and  that 
then  and  there  he  was  entrusted  with  money,  the  property  of  said 
company ;  but  non  constat  that  he  may  not  have  been  entruBted 
with  the  money  by  third  parties  without  any  authority  from  his 
employer. 

This  being  so,  it  follows  that  the  plaintiff  was  not  in  1^ 
jeopardy  on  his  first  trial,  and  that  the  verdict  and  judgment 
therein  did  not  support  his  plea  of  former  acquittal. 

But,  passing  over  this  point,  which  is  absolutely  fatal  to  the 
plaintifPs  case,  the  other  testimony,  as  to  the  matters  investigated 
on  his  first  trial,  tended  only  to  show  that  the  second  indictment 
was  for  a  distinct  offence,  it  showed  that  the  prosecution  offered 
testimony  tending  to  prove  that  the  plaintiff  had  collected  money 
from  Levy  &  Co.,  on  the  5th  of  June,  and  had  never  accountea 
for  it ;  that  an  attempt  was  then  made  to  prove  the  collection  of 
money  from  N.  Del  Banco  on  the  7th  of  June,  and  that  this 
testimony  was  excluded  by  the  court  on  the  objection  of  the 
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defendant  (plaintiff  here),  because  it  was  proof  of  another  and 
distinct  offence.  In  other  words,  he  proved,  in  relation  to  this 
matter,  the  identical  state  of  facts  npon  which  we  held  in  ex 
parte  Kicord  that  there  was  probable  cause  for  the  second  prose- 
cution. 

We  held  in  that  case,  that  if  a  clerk  by  authority  of  his  master 
collects  one  bill  and  fraudulently  converts  the  money,  one  offence 
is  complete,  and  if  he  collects  another  bill  after  the  first  conver- 
sion and  then  f raudulentlv  converts  the  proceeds,  he  is  guilty  of 
a  second  offence.  Here  tne  plaintiflE  collected  money  of  Levy  on 
the  5th  of  June  and  of  Del  Banco  on  the  7th.  It  was  cer- 
tainly possible  that  he  might  have  committed  two  embezzlements, 
and  the  fact  that  the  court  held  that  the  collection  of  the  money 
from  Levy  and  Del  Banco  could  not  be  proved  under  the  same 
indictment,  and  that  the  testimony  in  regard  to  the  collection  from 
Del  Banco  was  excluded  at  the  instance  of  this  plaintiff,  was  of 
itself  sufficient  to  justify  the  defendant  in  instituting  another 
prosecution  for  the  larceny  or  embezzlement  of  the  Del  Banco 
money.  Of  couise,  the  objection  of  the  plaintiff  to  Del  Banco's 
testimony,  and  the  ruling  of  the  court  thereon,  do  not  prove  the 
fact  that  there  were  two  offences,  but  the  defendant  is  not  bound 
to  prove  that  there  were  in  fact  two  distinct  offences.  It  is 
absolved  unless  the  plaintiff  proves  that  it  had  no  good  reason  to 
suppose  he  had  committed  two  offences.  He  made  no  attempt  to 
prove,  and  there  is  no  pretence,  that  the  defendant  did  not  enter- 
tain a  well-founded  belief  that  he  had  embezzled  one  hundred  and 
forty  dollars,  collected  from  Levv  on  June  5,  and  two  hundred 
dollars  and  upwards  collected  oi  Del  Banco  on  June  7.  This 
being  so,  we  repeat,  the  defendant  was  justified  bv  his  objection 
and  the  decision  of  the  District  Court,  in  instituting  another 
prosecution  for  the  larcen^jr  or  embezzlement  of  the  Del  Banco 
money.  He  not  only  admitted,  but  claimed,  that  it  was  a  distinct 
offence  from  that  for  which  he  was  then  on  trial,  and  a  court  of 
high  and  general  jurisdiction,  with  full  knowledge  of  all  the  facts 
then  in  possession  of  the  defendant,  so  decided.  It  is  settled  law, 
that  advice  of  counsel,  after  a  full  disclosure  of  the  facts,  justifies 
the  institution  of  a  criminal  prosecution,  and  if  the  advice  of 
counsel  is  a  justification,  a  fortiori,  the  decision  of  the  district 
court  ought  to  be. 

The  fact  that  the  first  grand  juiy  that  investigated  the  charges 
against  plaintiff  found  but  one  indictment  against  him,  is  no 
proof  that  he  committed  but  one  offence,  and  the  fact  that  Del 
^anco,  as  well  as  Levy,  testified  before  that  grand  jury,  is  no 
proof  that  their  indictment  was  based  upon  the  collection  of  the 
jDel  Banco  rather  than  the  Levy  money.  In  short,  the  plaintiff 
introduced  no  testimony  tending  to  prove  that  he  had  been 
acquitted  of  the  charge  upon  which  his  second  indictment  was 
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allegations  of  his  complaint,  and  of  his  admissions  onthetriaL 
was,  that  defendant's  agents  knew  that  he  had  been  acquitted  of 
the  identical  charge  upon  which  they  caused  his  third  arrest ;  and 
this  he  utterly  fafled  to  do. 

He  seems  to  have  relied  upon  the  finding  of  the  juiy,  and  the 
judgment  of  the  court  on  his  plea  of  former  acquittal.  But  that 
judgment  was  not  competent  eyidence  against  the  defendant  of 
the  fact  determined.     It  was  res  inter  alios  acta^  and  did  not  even 

f)rove  that  plaintiff  had  ever  been  acquitted  of  any  charge,  much 
ess  did  it  prove  that  defendant  knew  or  ought  to  have  known 
the  facts  upon  which  the  verdict  was  based.  It  was  competent 
evidence  in  this  case  for  one  purpose  only,  and  that  was  to  show 
that  the  prosecution  for  which  defendant  is  sued,  was  at  an  end 
before  tms  action  was  commenced.  It  devolved  upon  plaintiff  to 
prove,  by  other  and  independent  evidence,  that  he  had  in  fact  been 
acquittea  of  the  charge  upon  which  defendant  caused  him  to  be 
prosecuted,  and  that  the  defendant's  agents  knew  the  facts  which 
established  the  identity  of  the  offence.  This  he  failed  at  all  points 
to  do. 

In  the  first  place,  the  indictment  upon  which  he  was  first  tried 
was  so  fatally  defective  that  it  would  not  have  supported  a  judg- 
ment of  conviction.  It  wholly  failed  to  charge  in  any  way  that 
the  money  he  was  accused  of  embezzling  had  been  entrusted  to  him 
by  his  employer.  This  is  an  essential  element  of  the  crime  of 
embezzlement  (Oomp.  L.,  2380),  and  must  be  charged  in  some 
form  to  make  a  valid  indictment.  "We  held  in  Ex  parte  Ricord, 
11  Nov.,  287,  that  such  an  averment  would  be  supported  by  proof 
that  the  money  was  collected  by  authority  of  the  employer  from 
third  parties,  but  we  did  not  hold  that  the  allegation  oould  be 
dispensed  with.  This  indictment  chaises  that  Ricord  was  at,  etc, 
the  hired  clerk  of  the  Central  Pacific  fiailroad  Company,  and  that 
then  and  there  he  was  entrusted  \vith  money,  the  property  of  said 
company ;  but  non  constat  that  he  may  not  have  been  entrusted 
with  the  money  by  third  parties  without  any  authority  from  his 
employer. 

This  being  so,  it  follows  that  the  plaintiff  was  not  in  legal 
jeopardy  on  his  first  trial,  and  that  the  verdict  and  judgment 
therein  did  not  support  his  plea  of  former  acquittaL 

But,  passing  over  this  point,  which  is  absolutely  fatal  to  the 
plaintiff^  case,  the  other  testimony^  as  to  the  matters  investigated 
on  his  first  trial,  tended  only  to  show  that  the  second  indictment 
was  for  a  distinct  offence.  It  showed  that  the  prosecution  offered 
testimony  tending  to  prove  that  the  plaintiff  had  collected  money 
from  Levy  &  Co.,  on  the  5th  of  Jime,  and  had  never  accoante^ 
for  it ;  that  an  attempt  was  then  made  to  prove  the  collection  of 
money  from  N.  Del  Banco  on  the  7th  of  June,  and  that  this 
testimony  was  excluded  by  the  court  on  the  objection  of  the 
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defendant  (plaintiff  here),  because  it  was  proof  of  another  and 
distinct  offence.  In  other  words,  he  proved,  in  relation  to  this 
matter,  the  identical  state  of  facts  npon  which  we  held  in  ex 
parte  Kicord  that  there  was  probable  caase  for  the  second  prose- 
cution. 

We  held  in  that  case,  that  if  a  clerk  by  authority  of  his  master 
collects  one  bill  and  fraudulently  converts  the  money,  one  offence 
is  complete,  and  if  he  collects  another  bill  after  the  first  conver- 
sion and  then  fraudulentlv  converts  the  proceeds,  he  is  guilty  of 
a  second  offence.  Here  the  plaintiff  collected  money  of  Levy  on 
the  6th  of  June  and  of  Del  Banco  on  the  7th.  It  was  cer- 
tainly possible  that  he  might  have  committed  two  embezzlements, 
and  the  fact  that  the  court  held  that  the  collection  of  the  money 
from  Levy  and  Del  Banco  could  not  be  proved  under  the  same 
indictment,  and  that  the  testimony  in  regard  to  the  collection  from 
Del  Banco  was  excluded  at  the  instance  of  this  plaintiff,  was  of 
itself  sujBicient  to  justify  the  defendant  in  instituting  another 
prosecution  for  the  larceny  or  embezzlement  of  the  Del  Banco 
money.  Of  course,  the  objection  of  the  plaintiff  to  Del  Banco's 
testimony,  and  the  ruling  oi  the  court  thereon,  do  not  prove  the 
fact  that  there  were  two  offences,  but  the  defendant  is  not  bound 
to  prove  that  there  were  in  fact  two  distinct  offences.  It  is 
absolved  unless  the  plaintiff  proves  that  it  had  no  good  reason  to 
suppose  he  had  committed  two  offences.  He  made  no  attempt  to 
prove,  and  there  is  no  pretence,  that  the  defendant  did  not  enter- 
tain a  well-founded  benef  that  he  had  embezzled  one  hundred  and 
forty  dollars,  collected  from  Levy  on  June  5,  and  two  hundred 
dollars  and  upwards  collected  oi  Del  Banco  on  June  7.  This 
being  so,  we  repeat,  the  defendant  was  justified  bj  his  objection 
and  the  decision  of  the  District  Court,  in  instituting  another 
prosecution  for  the  larceny  or  embezzlement  of  the  Del  Banco 
money.  He  not  only  admitted,  but  claimed,  that  it  was  a  distinct 
offence  from  that  for  which  he  was  then  on  trial,  and  a  court  of 
high  and  general  jurisdiction,  with  full  knowledge  of  all  the  facts 
then  in  possession  of  the  defendant,  so  decided.  It  is  settled  law, 
that  advice  of  counsel,  after  a  full  disclosure  of  the  facts,  justifies 
the  institution  of  a  criminal  prosecution,  and  if  the  advice  of 
counsel  is  a  justification,  a  fortiori,  the  decision  of  the  district 
court  ought  to  be. 

The  fact  that  the  first  grand  juir  that  investigated  the  charges 
against   plaintiff  found  but  one  mdictment  against  him,  is  no 

Sroof  that  he  committed  but  one  offence,  and  the  fact  that  Del 
^anco,  as  well  as  Levy,  testified  before  that  grand  jury,  is  no 
proof  that  their  indictment  was  based  upon  the  collection  of  the 
l)el  Banco  rather  than  the  Levy  money.  In  short,  the  plaintiff 
introduced  no  testimony  tending  to  prove  that  he  had  been 
acquitted  of  the  charge  upon  which  his  second  indictment  was 
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based,  and  for  this  reason  also  the  motion  for  a  nonsuit  should 
havjB  been  allowed. 

3.  The  court  erred  again  at  the  dose  of  the  trial,  in  not  instracU 
ing  the  jury  that  there  was  probable  cause  for  the  proaecution. 
!N^ot  only  had  the  plaintiff  failed  signally  to  show  a  want  of 
probable  cause,  but  tne  defendant  had  shown  affirmatively  (what 
it  was  not,  under  the  drcumstances,  called  upon  to  show),  that  it 
had  acted  thmu^hout  in  perfect  good  faith  under  the  advice  of 
counsel,  and  the  decision  of  the  District  Court  and  this  court,  that 
there  was  good  reason  to  charge  a  second  ofience. 

4.  It  was  error  to  exclude  from  the  consideration  of  the  juiy 
the  proceedings  in  this  court  on  plaintiff's  application  to  be 
discharged  upon  habeas  corpus.  Our  judgment  in  that  case 
justified  the  defendant  in  procuring  the  second  indictment,  unless 
it  knew  some  material  fact  tending  to  exonerate  the  plaintiff  that 
was  not  disclosed  on  the  hearing  in  this  court.  There  was  no 
testimony  that  it  knew  any  such  fact;  on  the  contrary,  the 
defendant  offered  to  prove  several  facts  not  disclosed  in  Ex  parte 
Bicord,  the  only  tendency  of  which  was  to  make  its  justification 
more  complete. 

5.  The  court  erred  in  excluding  evidence  of  facts  within  the 
knowled^  of  defendant  at  the  time  the  second  prosecution  was 
instituted,  which  tended  to  show  that  plaintiff  was  actually  jeuil^p 
of  embezzling  the  monev  collected  irom  Levy  and  Del  fenca 
Every  time  evidence  of  this  character  was  offered  it  was  met  by 
the  objection  that  the  question  of  Ricord's  actual  guilt  was  not 
in  issue.  He  admitted  that  defendant  had  good  reason  to  believe 
that  he  had  embezzled  the  money,  and  contended  that  the  only 
question  in  the  case  was,  whether  lie  had  been  twice  indicted  for 
tne  same  offence.  It  is  true  the  defendant  could  in  no  event  have 
been  held  bound  to  prove  plaintiff's  actual  guilt.  The  most  it 
could  have  been  required  to  do  was  to  prove  that  there  were  good 
grounds  for  believing  him  guilty  of  two  offences,  but  it  was  no 
ground  of  objection  to  testimony  naving  this  tendency,  that  it  had 
a  still  stronger  tendency.  In  cases  of  this  character,  testimony 
tending  to  show  probaole  cause  will  often  necessarily  tend  to 
prove  ftiat  the  plaintiff  was  guilty  of  the  offence  of  which  he  was 
acquitted,  but  tnere  is  no  reason  for  rejecting  it.  Under  one  line 
of  decisions,  indeed,  it  would  only  be  aii  additional  reason  for 
accepting  it.    But  we  waive  that  point 

If  this  plaintiff,  upon  another  trial,  succeeds  in  making  out  a 
prima  facie  case,  the  aefendant  will  be  entitled  to  prove  eveiy  fact 
within  the  knowledge  of  its  agents  at  Winnemuoca  up  to  the 
time  of  the  commencement  of  the  second  prosecution,  which  tends 
to  show  that  he  was  guilty  of  embezzlement.  To  prove  two 
offences  it  must  prove  each,  and  to  this  end  it  may  prove  all  about 
the  circumstances  of  his  leaving  Winnemucca  and  his  trip  to 
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Omaha,  what  money  he  had  of  his  own,  what  money  he  spent 
before  leaving,  what  expenses  he  incurred  on  the  trip,  what 
companions  he  took  with  him,  what  charges  he  made  and  omitted 
to  make  in  the  cash  books  of  defendant,  and  generally  everything 
that  defendant  could  have  proved  against  him  on  his  trial,  if  it, 
instead  of  the  State,  had  conducted  the  prosecution. 

6.  There  were  some  instructions  erroneously  given  and  refused, 
but  we  n^d  not  notice  them  particularly.  There  will  be  no 
difficulty  in  any  future  trial  of  the  case  in  conforming  to  the  views 
above  expressed. 

The  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  remanded. 

Leonabd,  J.,  having  been  of  counsel  for  plaintiff  at  a  former 
trial  in  the  District  G^urt,  did  not  participate  in  the  foregoing 
decision. 

See  Edwards  «.  Midland  Ry.  Co.,  1  Am.  &  Eng.  R.  Gas.,  671. 


David  C.  Van  Cott,  Eeceiver,  etc..  Respondent, 

V. 

James  A.  Yan  Bbuitt,  Impleaded,  etc.,  Appellant. 

(82  New  York  BeparU,  635.) 

Defendant,  Y.  B.,  being  the  president  and  a  director  of  the  H.  A.  R  R  Co., 
as  such  president  entered  into  a  contract  with  C,  by  which  the  latter 
agreed  to  baild  and  equip  a  portion  of  the  road,  for  a  certain  sum  in 
stock  of  the  company  ana  for  a  certain  sum  in  its  bonds.  Immediately 
afterward,  and  in  accordance  with  a  previous  arrangemeat,  thu  contract 
was  assigned  by  G.  to  Y.  B.,  who,  with  others  associated  with  him,  per- 
formed the  contract  at  an  expense  less  than  the  par  of  the  stock  and 
bonds  agreed  to  be  paid  therefor,  which  they  received.  In  an  action  by 
plaintiff^ among  other  thin^,  to  recover  of  Y.  B.,  as  the  amount  unpaid 
upon  the  stock,  a  proportionate  share  of  the  difference  between  the  par 
valae  of  the  stock  so  transferred  and  the  cost  of  performance,  it  ap- 
peared that  the  contract  was  entered  into  and  assignment  made,  m 
good  faith,  after  full  deliberation  and  consultation,  with  the  knowledge 
and  assent  of  all  the  directors  and  the  stockholders  of  the  company, 
as  the  only  means  to  ensure  the  construction  of  the  road,  and  that  the 
amouat  expended  exceeded  the  actual  value  of  the  stock  and  bonds 
delivered  in  payment.  Held,  that  the  stock  so  transferred  was  to  be 
considered  as  full  paid-up  stock,  and  that  the  action  was  not  mamtain- 
able. 
As  to  whether,  had  said  defendant  realized  a  sum  beyond  the  amount  actu- 
ally expended,  it  would  have  inured  to  the  benefit  of  the  company,  qusre. 

(Argaed  October  12,  1880;  decided  November  16,  1880.) 

Appeal  from  jud^ent  of  the  General  Term  of  the  Supreme 
Court,  in  the  seoona  judicial  department,  affirming  a  judgment 
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in  favor  of  plaintifE  entered  upon  a  decision  on  trial  at  Special 
Term. 

The  natnre  of  the  action  and  the  facta  are  set  forth  soffidentlj 
in  the  opinion. 

Eno8  N.  Taf t  for  appellant.  A  canse  of  action  against  a  defend- 
ant on  an  implied  contract  to  pay  np  the  amount  oi  stock  held  by 
him  cannot  be  joined  with  a  cause  of  action  against  him  for  dam- 
^^es  for  a  violation  of  dnty  as  director.  (Wooden  v.  Waffle,  6 
.ow.  Pr.,  145 ;  Hunter  v.  Fowell,  15  id.,  221 ;  Flynn  v.  Bailey, 
50  Barb.,  73.)  If  the  contract  is  to  stand,  it  must  stand  as  it  was 
made.  (Bell  v.  Day,  32  N.  Y.,  165.)  The  foundation  of  the  lia- 
bility of  the  stockholders  "  was  the  agreement  of  the  stockholdere 
to  pay  the  sums  they  had  respectively  subscribed  to  the  capital 
stock."  (Angell  &  Ames  on  Corp.,  §  602.)  There  is  no  debt 
existing  against  the  corporation  which  the  defendant  should  be 
called  on  to  pay.  (Miller  v.  White,  50  N.  Y.,  137,  144 ;  Wether- 
head  V.  Allen,  3  Keyes,  562 ;  McMahon  v.  Macy,  51iN.  Y.,  155 ;  1 
Craig's  Special  Proceedings,  230.) 

Benjamin  G.  Hitchings  for  respondent.  The  defendant  was 
rightly  held  liable  as  a  holder  of  unpaid  stock.  (Angell  &  Ames 
on  Corp.,  |?§  599, 600 ;  Slee  v.  Bloom,  19  Johns.,  456 ;  20  id.,  699; 
Briggs  V.  renniman,  8  Cow.,  397;  Morgan  v.  N.  Y.  &  Albany 
K.  K.,  10  Paige,  290 ;  Bogardus  v,  Eosendale  Iron  Co.,  3  Seld., 
147;  Wood  u  JDummer,  3  Mason's  C.  C,  108;  Dayton,  Receiver, 
V,  Borst,  31  N.  Y.,  435 ;  Eankin,  Receiver,  v.  Elliott,  16  id.,  377 ; 
Brinkerhoff  v.  Brown,  6  Johns.  Ch.,  139  ;  Tallmadge  v.  The  Fish- 
kill  Iron  Co.,  4  Barb.,  382,  392 ;  Upton,  Assignee,  v.  Tribilcock;  1 
Otto,  45  ;  Sanger  v.  Upton,  1,  id.  [91  U.  S.],  60  ;  Laws  of  1854,  p. 
614,  §  10 ;  1  K.  S.,  tit.  3,  part  1,  chap.  18,  §  5 ;  Laws  of  1850,  § 
1 ;  2  R.  S.,  part  3,  chan.  8,  tit.  4,  §§  45-49.)  Defendant  having 
received  certificates  of  ail  the  stock  and  signed  a  receipt  in  the 
margin  of  the  stock  book,  against  each  of  the  certificates  which  he 
took  is  liable.  (Upton  v,  Tribilcock,  91  U.  S.  [1  Otto],  45 ;  Boyn- 
ton  V.  Hatch,  47  N.  Y.,  225-231 ;  Boynton  v.  Andrews,  63  id.,  93; 
Schenck  v.  Andrews,  57  id.,  146 ;  Tallmadge  v.  Fishldll  Iron  Co., 
4  Barb.,  383  ;  Sagory  v.  Dubois,  3  Sandf.  Ch.,  466  ;  Slee  ■».  Bloom, 
19  Johns.,  456 ;  Bngham  v.  Mead,  10  Allen,  215 ;  Buflfalo,  etc, 
R.  R.  V.  Dudley,  14  J!^.  Y.,  336 ;  Sanger  v.  Ujjton,  1  Otto,  6C».) 
Aside  from  the  agency  of  the  defendant  himself  in  the  transaction, 
a  declaration  or  resolution  of  a  board  of  directors  that  stock  isBiied 
shall  be  paid-up  stock  is  void  as  against  creditors.  (Upton  v,  Tri- 
bilcock, 1  Otto,  48;  Sanger  v.  Upton,  id.,  60;  Boynton  v.  Hatch, 
47  N.  Y.,  225 ;  Boynton  v.  Andrews,  63  id.,  93 ;  Schenck  v.  An- 
drews, 57  id.,  146;  Tallmadge  v.  Fishkill  Iron  Co.,  4  Barb.,  3SS; 
Sagory  v.  Dubois,  3  Sandf.  Ch.,  510 ;  8  Cent.  L.  J.,  142.)  The 
defendant  in  this  case  is  liable  as  a  director  and  trustee,  for  con- 
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verting  and  misappropriating  the  stock  and  bonds  of  the  company. 
(Robinson  v.  Smith,  3  Paige,  222 ;  Cunningham  v.  Pell,  5  id.,  60y, 
612;  Broflf  v.  MaU,  36  N.  Y.,  200,  206 ;  T^madge  v.  Fishkill  Iron 
Co.,  4  Barb.,  383 ;  2  R  S.,  pai-t  3,  tit.  4,  art.  2,  |  33 ;  1  K.  S.,  tit. 
4,  chap.  18,  §  3.)  Defendant  is  liable  to  the  fuU  amount  unpaid 
upon  nis  stock,  and  for  the  wrongful  acts  in  which  he  participated, 
and  cannot  object  that  others  are  not  brought  in  to  share  or  lessen 
his  liabiUty.  (Bartlett  v.  Drew,  57  N.  Y.,  587 ;  Wood  v.  Dum- 
mer,  3  Mason's  C.  C,  308 ;  Ounninrfiam  v.  Pell,  5  Paige,  612 ; 
Mayne  v,  Griswold,  3  Sandf .,  463.)  If  others  are  liable  to  contri- 
bution, defendant  must  seek  it  himself.    (57  N.  Y.,  587.) 

Mn.LEK,  J. — ^The  plaintiflE,  as  receiver  of  the  Hudson  Avenue 
Ry.  Co.,  in  his  complaint  claims  to  recover  of  the  defendant  Van 
Bmnt,  and  one  Sla^t,  as  stockholders  of  said  company,  on  account 
of  unpaid  stock  held  by  them  respectively.     It  is  alleged  that  the 
defendant  Van  Brunt  was  president,  director  and  principal  mana- 
ger, and  Slaght  a  director,  of  said  company ;  that  the  management 
of  the  corporation  from  the  commencement  was  fraudulent  and 
illegal  towards  the  corporation  and  its  creditors,  and  an  accounting 
is  asked  of  the  assets,  debts  and  liabilities,  and  of  the  stock  held  by 
said  defendants  and  the  amounts  unpaid  thereon ;   also  of  the 
amount  of  the  paid-up  capital  of  the  company,  and  of  the  debts 
incurred  and  owin^  bv  the  company  while  the  defendants  were 
such  directors.     It  is  also  demanded  that  the  defendants,  as  stock- 
holders, may  be  adjudged  to  pay  up  what  is  unpaid  on  their  stock, 
or  such  amount  as  may  be  necessary  to  pay  up  the  debts  of  the 
company,  and  that  they  may  be  compelled  to  pay  the  excess  of 
debts  incurred  while  thev  were  director8,»without  their  dissent, 
according  to  law,  over  ana  above  three  times  the .  amount  of  capi- 
tal actually  paid  up.     The  Special  Term  found,  among  other  things, 
that  defendant  Van  Brunt,  who  only  appeals — the  action  having 
been  discontinued  as  to  Slaght,  since  the  interlocutory  decree — 
was  the  holder  of  504  shares  of  stock,  upon  which  the  whole  amount 
of  the  par  value  was  never  paid,  and  upon  which  no  payments 
had  been  made,  except  that  ne,  being  president,  made  an  agree- 
ment with  one  Oowperthwaite  to  build  and  equip  a  portion  of  the 
road  for  a  certain  sum  in  stock  and  for  a  certain  sum  in  bonds, 
which  contract  immediately  afterward  was  assigned  to  Van  Brunt ; 
that  the  stock  and  bonds  were  issued  accordingly,  and  that  Van 
Brunt  and  others  associated  with  him  built  and  equipped  the  por- 
tion of  the  road  referred  to,  at  an  expense  less  than  the  amount  in 
stock  and  bonds  prescribed  by  the  contract,  and  that  said  Van 
Brunt  has  ever  since  held  475  shares  of  said  stock ;  that  the  con- 
tract with  Oowperthwaite  was  not  made  with  the  intention  of 
being  performed  by  him,  but  of  being  transferred  to  the  defendant 
Van  Bnmt ;  and  that  the  arraiigement  was  promoted  by  the  said 
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Yan  Brant,  as.  president  and  director  of  the  oompanj,  with  a  view 
of  enabling  the  latter,  and  persons  who  might  associate  with  him, 
to  boild  and  partially  equip  a  portion  of  the  road  and  to  receive 
stock  and  bonds  of  the  company  to  an  amount,  at  the  par  valae 
thereof,  greatly  in  excess  of  the  actual  amount  which  it  wodd  cost 
or  which  it  was  worth. 

The  court  also  found  that  the  defendant  Yan  Brant  was,  at  die 
time  of  the  dissolution  of  the  company,  and  has  since  been  also, 
the  holder  of  twenty-nine  other  shares  of  the  stock  of  said  company, 
no  part  of  which  had  been  paid,  except  twenty-five  per  cent  on 
two  shares.  It  was  further  lound  that,  during  the  defendant  Y&n 
Brunt's  administration  as  president  and  director,  stock  and  bonds 
were  issued  to  a  large  amount,  and  that  a  greater  part  of  said  8tock 
and  bonds  were  diverted  from  their  le^timate  use  and  disposed  of 
bv  him,  in  violation  of  his  duty  as  president  and  director.  As  con- 
clusions of  law,  among  others,  the  court  found  that  the  scheme  or 
arrangement  for  building  and  equipping  of  the  road  was  frandn- 
lent  against  the  company  and  its  creditors ;  that  the  defendants,  as 
holders  of  the  unpaid  stock,  were  only  entitled  to  have  credited, 
as  a  payment  thereon,  the  actual  outlay  paid  or  incurred  for  the 
work  and  materials,  and  running  stock  or  equipments,  furnished 
by  them  in  good  faith,  and  held  that  the  defendants  were  liable 
for  the  amount  of  the  unpaid  stock  held  by  them. 

The  important  question  to  be  determined  in  this  case  is,  .whether 
the  defendant  Yan  Brunt  was  liable  to  pay  for  the  stock  held  by 
him,  for  which  he  did  not  actually  subscribe,  at  the  par  valne 
thereof.  Most  of  the  stock  was  received  under  the  agreement 
with  Cowperthwaite  to  build  and  equip  a  portion  of  the  road,  and 
in  consideration  thereof.  The  right  oi  the  officers  of  a  railroad 
corporation  to  enter  into  an  agreement  to  build  its  road  and  pay 
for  the  constraction  of  the  same  in  stock  or  bonds  cannot  be  seri- 
ously questioned,  and  contracts  of  this  description  are  frequently 
made  for  such  a  purpose.  In  Ang.  &  Ames  on  Corponitions 
(§  590,  a),  it  is  laid  down :  ^^  An  agreement  is  often  made  by  rail- 
roads to  pav  the  persons  building  tnem  a  certain  proportion  of  &e 
contract-pnce  in  stock.  Under  such  a  contract  tlie  contractor  is 
entitled  to  the  proportion  in  stock  at  its  current  market  ^alue  at 
the  time  payment  should  have  been  made.  And  if  the  stock 
depreciate  so  that  it  has  no  market' value,  the  amount  agreed  to  be 
paid  in  stock  must  be  paid  in  money."  (See  Hart  v.  Lauman,  29 
Barb.,  4:10 ;  Moore  v.  H.  E.  R.  R.  Co.,  12  id.,  156 ;  Porter  w. 
Buckfield  Branch  R.  R.,  32  Me.,  589.)  If  a  contract  can  be 
made  to  pay  in  part  for  building  a  portion  of  the  road,  it  may  also 
be  made  to  pay  for  the  whole  thereof  in  like  manner;  and  tbere 
is  no  valid  ground  for  claiming  that  where  the  contractor  b 
entitled  to  stock  at  its  market  value,  he  would  be  liable  for  the 
difference  between  the  market  value  and  the  par  value  thereof. 
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There  is  no  evidence  in  the  record .  before  ns  to  establifih  affirm- 
atively that  the  value  of  the  work  done  and  materials  furnished 
was  lees  than  the  fair  and  just  value  of  the  stock,  or  that  the  road 
built  and  equipped  was  worth  less  than  said  stock.  In  fact  the 
testimony  shows  that  the  amount  expended  exceeded  the  actual 
value  of  the  stock  and  bonds  which  were  received  in  consideration 
of  the  same. 

The  evidence  also  established  that  the  stock  never  had  any 
market  value  whatever.    It  is  true  that  some  of  the  bonds  were 
disi)osed  of  at  fifty  and  sixty-five  cents  upon  the  dollar  and  less, 
and  in  some  instances  b^  throwing  in  stock  to  the  same  amount 
and  one  half  more,  and  m  one  instance  taken  at  par  in  part  pay- 
ment of  a  debt ;  but  they  were  intrinsically  valueless,  and  after  a 
while  were  sold  for  only  a  nominal  sum,  until  at  last  no  one  out- 
side of  the  company  would  take  either  the  bonds  or  stock  at  any 
real  price.     The  arrangement  for  the  building  of  the  road  was 
made  after  full  deliberation  and  consultation,  with  the  knowledge 
and  approval  of  all  the  directors  and  stockholders.    It  was  assented 
to  as  the  only  means  fm*nished,  and  the  only  offer  which  could  be 
obtained  from  an^  one  to  ensure  the  construction  of  the  railroad. 
It  was  the  best  thmg  which  could  be  done  under  the  circumstances, 
was  entirely  satisfactory,   and   made,  most  clearly  without  any 
intention  to  defraud  the  company  or  its  creditors,  and  in  perfect 
good  faith.     It  is  difficult  to  see  how  creditors  could  be  defrauded, 
when  all  the  property  which  the  company  ever  had  remained  in 
its  possession  ana  under  its  control.    In  view  of  the  facts  pre- 
sented no  sufficient  reason  appears  why  the  stock  held  by  V  an 
Brant  and  not  subscribed  for  (>y  him  diould  be  treated  and  re- 
garded as  full  paid-up  stock.     It  was  evidently  intended  by  the 
parties  that  it  should  not,  and  such  was  manifestlv  the  a^eement 
by  which  the  stock  was  transferred  in  payment  of  the  building  of 
a  portion  of  the  road.     If  the  rule  be  once  established  that  no 
agreement   can  be   made  to  build  railroads    by  the  transfer  of 
stocks  or  bonds  to  the  contractor,  without  rendering  him  liable  for 
the  par  value  thereof,  it  would  seriously  interfere  with  the  con- 
straction  of  enterprises  of  this  description,  and  would  prevent  the 
building  of  many  railroads.     We  are  unable  to  discover  any  reason 
why  stock  and  bonds  may  not  be  transferred  to  a  contractor  to  pay 
for  the  building  of  a  railroad,  where  the  contract  is  made  in  good 
faith  and  with  no  fraudulent  intent,  although  such  stock  or  li^nds 
should  prove  to  be  worth  even  more  than  me  amount  allowed  for 
the  same. 

It  IB  claimed  that  the  defendant,  as  president,  director,  and  trus- 
tee, having  wrongfully  appropriated  tne  stock  to  himself  without 
paying  for  it,  takes  all  the  obligations  of  a  subscriber.  This 
depends  upon  the  question  whether  the  transfer  of  the  stock  to  the 
d^endant  and  the  application  of  the  same  was  wrongful.     It  was 
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done,  as  we  have  seen,  with  the  full  approval  of  the  Btockholders, 
and  in  fact  was  a  necessity,  and  without  the  contract  entered  into, 
no  portion  of  the  road  could  have  been  built.  If  the  defendant 
had  realized  a  sum  beyond  the  amount  actually  expended,  there 
might  have  been,  perhaps,  some  ground  for  claiming  that  tLe 
arrangement  should  inure  to  and  for  the  benefit  of  the  company. 
As,  however,  this  was  not  the  fact,  and  no  special  advantage 
accrued  to  the  defendant  from  the  contract,  and  as  there  if  no 
proof  of  any  fraud,  it  is  not  apparent  that  there  was  any  wrongful 
appropriation  of  tlie  stock  ana  bonds,  or  that  the  stock  and  bonds 
were  divei-ted  from  their  legitimate  use.  The  mere  fact  that  the 
defendant  held  a  certificate  of  the  stock  which  was  transferred  to 
him  did  not  make  him  liable,  as  it  was  to  all  intents  andporposes 
paid-up  stock.  The  cases  of  Upton  v.  Tribilcock  (91  v.  S.,  id\, 
and  Sanger  v.  Upton  (id.,  56),  and  the  other  cases  cited  bj  tlie 
respondent's  counsel,  do  not  sustain  the  principle  that  in  cases 
where  stock  has  been  transferred  in  good  faith  to  pay  a  contractor 
to  build  the  road,  the  certificate  renders  the  holder  liable  to  pay 
for  the  stock.  A  number  of  cases  are  cited  to  sustain  the  position 
that  the  liability  does  not  depend  upon  the  subscription.  W  ithont 
examining  them,  and  conceding  that  this  position  may  be  coriec:, 
it  cannot  affect  the  question  whether  the  owners  of  the  stock  and 
bonds  which  were  transferred  were  liable  to  pay  for  the  stock  as 
unpaid  stock,  when  it  had  been  disposed  of  as  paid-up  stock,  for 
the  purpose  of  building  the  road.  Some  cases  are  cited  which 
involved  a  question  as  to  the  valuation  of  property  received  and 
work  done  in  consideration  of  the  transfer  of  stock.  (See  Bovu- 
ton  V.  Hatch,  47  N.  Y.,  225 ;  The  Same  v,  Andrews,  63  id.,  93; 
Tallmadge  v.  Fishkill  Iron  Co.,  4  Barb.,  382.)  All  of  these  relate 
to  the  construction  of  the  provisions  of  the  general  manufactnrin^ 
act,  and  we  think  none  of  them  are  in  point.  Section  16  oi 
chapter  282,  Session  Laws  of  1854,  which  provides  for  the  liability 
of  stockholders  for  an  amount  unpaid  on  stock,  is  not,  we  think, 
applicable  where  the  stock  has  been  disposed  of,  in  good  faith  and 
without  fraud,  to  a  contractor  for  building  the  road.  Nor  does 
section  5,  1  R.  S.,  title  3,  part  1,  chapter  18,  which  was  adopted 
by  the  railroad  act  (chap.  140,  §  1,  Laws  of  1850)relate  to  any  such 
case.  So,  also,  the  provision  contained  in  2  B.  S.,  465  (1  Edm. 
ed,),  §§  45-49,  is  equally  inapplicable  where  the  stock  has  been 
fairly  appropriated.  From  the  discussion  had  it  follows  that  the 
court  was  wron^  in  its  finding  that  the  arrangement  in  regard  to 
the  contract  ana  its  transfer  was  promoted  by  Van  Brunt  as  presi- 
dent, to  enable  him  and  his  associates  to  build  the  road  and  to 
receive  stock  and  bonds  at  the  par  value  in  excess  of  the  amount 
which  it  actuallv  cost  or  was  worth.  For  the  same  reason  the 
court  erred  in  nolding  that  the  stock  and  bonds  issued  were 
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diverted  from  the  le^timate  use  of  the  company  and  disposed  of 
bj  Yan  Bmnt,  in  vidiation  of  his  dntj  as  president  and  director. 

So,  also,  the  conclusion  of  law  was  erroneous  that  the  scheme 
was  fraudulent  as  against  the  company  and  against  the  creditors, 
and  that  the  defendants  were  only  entitled  to  credit  for  the  actual 
ontlay  paid  or  incurred,  and  were  liable  for  the  amount  unpaid  on 
the  stock.  The  result  must  be  that  the  defendant  was  not  liable 
to  pay  the  par  value  of  the  stock  received  by  him  under  the  con- 
tract for  building  and  equipping  a  portion  of  the  road. 

In  regard  to  tne  twenty-nine  shares  which  were  held  by  the 
defendant  Yan  Brunt,  and  which  the  court  found  had  not  been 
paid  for,  except  twenty-five  per  cent  on  two  shares,  it  is  not  im> 
portant  to  determine  the  extent  of  the  defendant's  liability  on  this 
appeal,  as  it  is  manifest  that  a  new  trial  must  be  granted  for  the 
reasons  already  stated.  . 

It  is  also  insisted  that  the  defendant  is  liable  under  the  statute 
for  allowing  the  debts  to  exceed  three  times  the  amount  of  the 
capital.     (1  B.  S.,  602,  §  3.)     As  the  court  decided  against  the 

SlaintiS  upon  this  question,  and  the  interlocutory  decree  so 
edares,  and  as  no  appeal  has  been  taken  from  that  decision,  we 
think  it  is  not  the  suDject  of  review.  The  other  questions  in  the 
case  it  is  not  important  to  consider,  in  view  of  the  conclusions 
already  arrived  at. 

While  in  equity  the  capital  stock  of  a  corporation  is  a  fund  for 
the  payment  of  debts,  and  upon  the  dissolution  of  such  corporation 
stockholderB  may  be  compelled  to  pay  the  amount  unpaid  upon 
the  stock  owned  by  them  for  the  benefit  of  creditors,  such  stock- 
holders can  only  be  made  liable  where  it  is  shown  that  the  stock 
has  been  actually  taken  by  them,  or  fraudulently  received,  and  not 
where  it  has  been  delivered,  in  good  faith  and  for  an  adequate 
consideration,  by  the  corporation  to  the  stockholder.  We  also 
think  the  case  is  properly  presented  for  review  upon  this  appeal. 

The  judgment  should  be  reversed  and  a  new  msl  granted,  with 
costs  to  abide  the  event. 

All  concur,  except  Eabl,  J.,  dissenting. 

Judgment  reversed. 
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V. 

Chioaoo,  etc.,  K.  K.  Cio. 

iAdwmee  Cas$,  Miaurippi^  April  T&rm,  1881.) 

A  railroad  mortgage  which  in  general  terms  includes  future  acquisitioin  win 
not  affect  any  property  of  the  railroad  company  subsequently  acquired, 
except  such  as  is  appurtenant  to  and  necessary  for  buildug  and  operadog 
the  road  and  carrying  out  the  purposes  for  which  it  was  created. 

Appeal  from  the  Circuit  Court  of  Pike  County. 

Chalmebs,  C.  J. — ^This  is  an  action  of  ejectment  in  which  plain- 
tifE  claims  title  by  virtue  of  an  execution  sale  under  a  judgment 
against  the  former  owner  of  the  property,  and  defendant  claims 
under  a  mortage  executed  by  the  same  owner.  The  mortgage 
was  prior  in  date  to  the  judgment,  and  if  operative  on  the  pro- 
perty here  involved,  takes  precedence  to  it.  The  property  was 
not  owned  by  the  mortgagor  (The  New  Orleans,  etc,  K.  R.  Co.) 
at  the  date  of  the  mortgage,  but  it  is  claimed  that  it  passed  as  after- 
acquired  property  by  virtue  of  the  terms  of  the  instrument 

Whether  it  did  so  pass  is  the  question  presented.  The  granting 
clause  of  the  mortgage  conveys,  or  attempts  to  convey,  all  the  pro- 
perty of  the  railroad  then  owned  or  subsequently  acquired,  in  these 
words :  "  All  of  its  right  of  way,  lands,  property,  franchises,  rights 
and  appurtenances,  and  also  all  the  building  structures  and  im- 
provements thereon,  and  all  and  singular  me  cars,  locomotives, 
engines,  warehouses,  depots,  machine  shops  and  machinery,  fixtures, 
utensils  and  effects  of  every  kind,  nature  and  description  whatever 
in  use  upon  the  said  railroad  way,  or  in  any  wise  attached  or  appur- 
tenant to  the  same,  intending  hereby  to  include  all  its  present  real 
and  personal  estate  and  franchises,  now  evened  or  hereafter  to  be 
acquired,  without  any  exception  or  reservation  whatever."  Are 
the  words  "  intending  hereby  to  include  all  its  present  real  and 
personal  estate  and  nanchises,  now  owned  or  hereafter  to  be  a^ 
quired,  without  any  exception  or  reservation"  sufficiently  definite 
and  descriptive  to  pass  the  after-acquired  property  of  the  corpora- 
tion ?  Certainly  they  are  broad  and  comprenensive  enough,  but 
are  they  not  too  much  so  ?  That  a  natural  person  or  a  corporation 
may  mortgage  pro^rty  to  be  subsequently  acquired,  is  now  too 
well  settled  to  require  elucidation  or  citation  of  authorities.  But 
neither  by  one  nor  the  other  can  this  be  accomplished,  bywords  of 
a  character  so  vague  and  general  as  to  afford  to  creditors  and  subse- 
quent purchasers  no  notice  whatever  of  the  property  to  be  em- 
braced. A  very  different  rule  obtains  where  future  acquisitions 
are  attempted  to  be  mortgaged,  from  that  which  exists  with  refer- 
ence to  property  then  ownM  by  the  grantor.  A  man  or  a  corpor- 
ation may  well  mortgage  "  all  its  property  then  owned "  without 
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farther  words  of  deficription,  because  the  fact  of  present  oMmership 
serves  as  an  indicator  to  point  to  and  identify  the  property.  But 
neither  a  man  nor  a  corporation  by  general  terms  only  can  mort- 
gage, 80  far  as  subsequent  purchasers  and  creditors  are  concerned, 
everything  that  it  may  thereafter  acquire  through  all  time ;  for 
this  wonld  be  a  mere  pledge  of  its  capacity  of  acquisition,  and 
would  afford  no  sort  of  mdication  of  what  was  to  pass  under  the 
instrument.  A  deed  "of  all  my  estate,"  or  "all  my  property,"  is 
good.  (Wilson  v,  Boyce,  92  U.  S.,  320.)  But  a  deed  "  of  all  the 
estate  that  I  may  her^iter  acquire"  is  a  nullity,  and  while  a  court 
of  equity  might  perhaps  enforce  a  mortga&e  oi  such  a  character  as 
between  the  parties  after  the  acquisition  <3  the  property,  it  would 
l>e  utterly  void  as  to  third  persons. 

A  distinction  is  made  by  some  of  the  authorities  between  mort- 
gages of  future  acquisitions  executed  by  railroad  companies,  and 
similar  instruments  made  by  natural  persons.     It  is  said  that  a 
raortgaffe  of  a  railroad  and  its  future  property  will  carry  all  after- 
acquired  property  appurtenant  to  ana  necessary  for  building  and 
operating  the  road,  and  carrying  out  the  purposes  for  which  it  was 
created ;  while  a  similar  instrument  will  be  inoperative  if  executed 
by  a  private  person.     This  is  true  if  the  mortgage  executed  by  the 
private  person  is  upon  a  speciiied  piece  of  property  without  refer- 
ence to  any  accretion  or  addition  to  it ;  because  there  can  be  no 
accretions  of  property  appurtenant  to  the  person  of  the  mortgagor ; 
but  it  is  untrue,  if  tne  individual  has  mortgaged  his  business  and 
the  property  there  appurtenant  to,  or  afterwards  to  grow  out  of 
and  be  added  by  accretion  to  the  particular  business  that  is  pledged. 
Thus,  a  natural  person  equally  with  a  corporation  can  execute  a 
valid  mortga^  oi  a  ship  and  the  profits  of  its  voyage,  or  of  a  factory 
and  the  machinery  then  in  it  and  to  be  placed  in  it,  or  of  a  farm 
and  the  products  to  be  produced  upon  it,  or  a  floek  of  sheep  and 
its  natural  increase  and  future  ^own  wool.    And  so  a  railroad 
company  can  execute,  in  genersd  terms,  a  valid  mortgage  of  its 
road  bea  and  franchises,  and  all  of  its  real  and  personal  property 
then  owned  or  thereafter  acquired;  provided,  the  future  acqui- 
sitions be  such  as  belong  naturally  to  the  business  of  constructing 
and  maintaining  the  road  and  its  primary  end  as  a  common  carrier 
of  passengers  and  freights.     The  things  which  may  be  deemed 
essential  or  useful,  and  therefore  appurtenant  to  the  great  work  of 
building  and  operating  a  railroad,  win  frequently  be  more  extensive 
and  varied  in  their  character  than  those  which  can  properly  be 
regarded  as  accretions  to  the  business  of  a  private  person ;  but  the 
principle  is  the  same,  and  where  the  facts  concur,  the  law  must  be 
the  same  as  to  both.    The  mortoige  in  the  present  case  would  be 
clearly  void  as  to  after-acquirea  property,  jtor  uncertainty  of  de- 
scription, if  it  had  been  executed  by  a  private  person,  without  refer- 
ence to  some  enterprise,  undertaking  or  venture  as  to  which  the 
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future  property  conld  be  deemed  an  accretion.  It  is  eqnallTgo 
wlien  executed,  bv  a  railroad  company,  if  the  property  to  whick  it 
is  sought  to  apply  it  was  not  appurtenant  to  the  business  of  the 
company.  Wlien  property  is  to  be  deemed  appurtenant  to  a  rail- 
road enterprise,  is  discussed  in  many  cases,  a  few  of  which  we  cite. 
(Mosely  v.  Mobile,  etc.,  K.  R.  Co.,  52  Miss.,  127;  12  Wise,  649; 
25  Barb.,  284 ;  47  Pa.  St.,  465 ;  24  Ohio  St.,  28 ;  22  X.  Y.,  494.)  In 
Pierce  v.  Emery,  32  N.  H.,  484,  it  was  held  that  after-acquired 
proj^erty,  where  appurtenant,  would  pass  by  a  mortgage  of  a  rail- 
road and  its  business,  although  there  was  no  provision  as  to  future 
Eroperty.  This  doctrine  is  denied,  and  we  think  properly,  by  the 
etter  considered  cases. 
The  property  involved  here  does  not  fall  within  any  well-con- 
sidered definition  of  the  term  appurtenant,  nor  can  it  possibly 
be  regarded  as  either  necessary  or  legitimate  to  the  business  of  t 
railroad  corporation.  It  consisted  ot  a  hotel,  a  brick  store-house, 
some  vacant  town  lots  and  a  farm  of  three  hundred  acres.  The 
hotel  was  not  used  as  a  railroad  eating-house,  there  being  no  station- 
house  or  depot  at  the  town,  but  seems  to  have  been  used  as  an 
ordinary  hotel  for  the  entertainment  of  guests.  The  other  prop- 
erty was  rented  out  for  the  several  purposes  for  wliich  it  was 
adapted.  It  was  used  for  these  purposes  by  its  former  owners^ 
before  its  acquisition  by  the  K.  R.  Co.,  and  continued  to  be  soused 
after  that  acquisition.  It  was  applied  to  no  new  use,  and  except 
that  after  its  acquisition  the  several  tenants  occupying  it  paid  rents 
to  the  railroad  company,  it  served  no  beneficial  purpose  whatever 
to  the  railroad.  Clearly  it  was  not  appurtenant  to  it.  It  is  urged, 
however,  that  the  company  making  the  mortgage  was  authorized 
by  its  amended  charter  to  acquire  this  property  ;  that  this  amended 
charter  had  been  granted  by  the  legislature  before  the  execution  of 
the  mortgage ;  and  that  therefore,  while  the  language  used  in 
reference  to  after-acquired  property  would  be  too  vague,  if  used 
by  a  private  person  or  a  corporation  ordinarily,  it  will  be  suflScient 
when  used  by  this  corporation,  and  will  cover  all  the  property  that 
it  was  by  its  charter  authorized  to  hold.  The  amend^  cnarter 
was  enacted  with  reference  to  a  proposed  extension  of  the  railroad 
from  Canton  to  Aberdeen.  For  this  purpose  it  vests  the  companr 
with  the  right  to  acquire  and  hold  "  at  each  termination  of  said 
railroad,  and  at  any  other  place  along  the  line  of  said  railroad,  or 
in  the  vicinity  thereof,  any  quantity  of  land  not  exceeding  in  any 
one  place  five  hundred  acres,  to  be  used  for  all  necessary  purpoees 
of  said  railroad,  or  to  be  disposed  of  at  pleasure  for  the  purpose  of 
constructing  and  maintaining  said  railroad."  We  entertain  serious 
doubts  whether  this  act  authorized  the  acquisition  of  real  esute 
anywhere  except  "  at  the  terminations"  of  the  proposed  extension, 
to  wit,  at  Canton  and  Aberdeen,  or  along  the  line  of  the  road  to 
be  built  between  those  terminations.     The  land  here  involved  lies 
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more  than  a  Lnndred  miles  below  Canton,  and  along  that  portion 
of  the  road  which  had  been  completed  years  before  the  passage  of 
this  act.  But  conceding  that  the  act  authorized  the  purchase  of 
land  all  along  the  line,  both  of  the  completed  and  of  the  uncom- 
pleted portion,  from  the  Louisiana  State  line  to  the  town  of  Aber- 
deen, then  it  is  safe  to  say  that  it  would  justify  the  acquisition  of 
a  million  acres  of  land.  For  what  purpose  was  this  enonnouft 
amount  of  land  to  be  obtained  Jind  used  ?  Either  "  for  all  necessary 
purposes  of  said  railroad,"  or  "  to  be  disposed  of  at  pleasure  for 
the  purpose  of  constructing  and  maintaining  said  railroad."  If  it 
was  to  be  bought  and  used  "  for  necessary  purposes,"  then  it  was 
to  become  appurtenant  to  the  road ;  but  we  have  seen  that  the 
property  here  involved  was  not  so  bought  or  used,  but  on  the  con- 
trary, it  was,  when  bought,  and  it  thereafter  remained  dedicated 
to  purposes  utterly  foreign  to  the  business  of  a  common  carrier. 

If,  on   the  contrary,  we  are  to  undei'stand,  that  by  the  words 
^'  to  be  disposed  of  at  pleasure  for  the  pui'pose  of  constructing  and 
maintaining  said  railroad,"  the  company  was  empowered  to  buy 
this  immense  quantity  of  land  scattered  along  a  line  of  three  hun- 
dred miles,  situated  in  many  counties,  and   with  no   restrictions 
except  that  it  should  be  in  live  hundred  acre  tracts,  and  in  the 
vicinity  of  the  road,  it  follows  that  the  company  was  vested  with 
power  to  enter  the  market  generally  as  a  purchaser,  holder  and 
speculator  in  real  estate.     It  might  be  come  the  holder  of  planta- 
tions and  factories,  and  of  entire  towns  and  villages,  and  buy  and 
sell  and  lease  lands  applied  to  every  use  known  among  men  ;  nor 
would  it  be  bound  to  dedicate  them,  after  they  were  acquired,  to 
any  purpose  whatever  connected  with  its  busmess  as  a  common 
carrier.     It  would  differ,  therefore,  as  to  such  lands,  in  no  respect 
from  a  private  person,  so  far  as  its  right  either  of  acquisition  or 
disposition  was  concerned;  and  hence  there  must  be  applied  to 
its  conveyances  the  same  rules  of  construction  as  if  they  were  made 
by  private  owners.     It  follows  that  as  the  mortgage  of  the  after- 
acquired  property  would  have  been  void  as  to  third  persons,  if 
made  by  a  private  person,  it  is  equally  so  as  to  the  lands  here 
involved,  though  maae  by  a  railroad  company.     The  case  of  Cal- 
houn V.  Paducah  E.  R.,  9  Cent.  L.  J.,  66,  is  quite  in  point ;  and 
tlie  opinion  of  Hammond,  J.,  of  the  United  States  District  Court 
for  the  Western  District  of  Tennessee,  compensates  by  its  learning 
and  ability  for  any  lack  of  authoritative  character  in  the  tribunal. 

There  is  no  merit  in  the  objection  that  even  though  the  mort- 
gage was  not  operative  on  the  land,  plaintiff  obtained  no  title  to  it 
under  the  sheriff's  sale,  because  at  the  time  it  occurred  the  prop- 
erty was  in  the  hands  of  a  receiver,  appointed  in  the  proceedings 
for  foreclosing  the  mortgage.  The  receiver  was  not  ordered  to 
take  possession  of  this  land  specifically,  but  was  only  directed  to 
take  charge  generally  of  the  property  embraced  in  the  mortgage ; 
2  A.  &  E.  R  Cas.— 37 
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and  nowhere  in  the  proceedings  was  this  land  spccifieallj  alluded 
to,  until  the  filing  of  the  receiver's  inventory,  more  than  a  year 
after  the  sale  by  the  sheriff  under  execution  and  the  purchase  of 
the  property  by  the  plaintiffs.  The  receiver  never  took  viable 
possession  oi  the  property,  except  by  receiving  rents  from  the  ten- 
ants previously  in  possession  ;  nor  was  anything  done  to  admonish 
the  public  that  this  property  was  claimed  as  being  embraced  in  the 
mortgage. 

Under  these  circumstances,  as  the  property  was  not  embraced  in 
the  mortgage,  the  purchaser  at  the  execution  sale  got  a  good  title. 

Judgment  reversed,  and  judgment  here  on  the  agreed  state  of 
facts  for  plaintiffs. 


The  New  Haven  &  Nobthampton  Compant 

V. 

"William  Hamersley.* 

{United  States  Supreme  Court,  October  Term,) 

The  charter  of  a  Connecticut  railroad  contains  a  clause  rescrring  to  the  Gen- 
cral  Assembly  the  right  to  amend,  alter,  or  repeal  it.  The  ConDecticat 
statute  law  allows  railroads  to  discontinuo  a  station  if  the  approval  of  the 
railroad  commissioners  is  obtained.  The  above-mentioned  railroad,  act- 
ing under  these  laws,  discontinued  two  of  its  stations,  the  commissioDen 
approving  it  on  certain  conditions,  which  were  complied  with.  8ub9e- 
quently  the  General  Assembly,  by  an  act  purporting  to  amend  the  charter, 
re-establishes  one  of  the  stations.  Ileld,  That  the  assent  of  tlio  commia- 
sioncrs  did  not  constitute  a  contract  on  the  part  of  (he  State  with  the 
railroad,  and  the  act  of  Assembly  last  named  was  valid. 

Error  to  the  Supreme  Court  of  Errors  of  the  State  of  Con- 
necticut. 

R.  D.  Hubbard  and  0.  E.  Perkins,  for  plaintiff  in  error. 

William  Hamersley  and  John  R.  Buck,  for  defendant  in  error. 

Watte,  C.  J. — The  New  Haven  &  Northampton  Company  is 
a  Connecticut  corporation,  authorized  to  construct  and  operate  a 
railroad  from  New  Haven,  through  the  town  of  Southin<rton,  to 
the  Massaclmsetts  State  line.  It  has  full  power  to  ^rect  and  main- 
tain toll-houses  and  other  buildings  for  tne  accommodation  of  it? 
concerns,  as  it  may  deem  suitable  for  its  interest,  but  its  cbarter 
may  "  be  altered,  amended,  or  repealed  at  the  pleasure  of  the  Gen- 
eral Assembly."  In  1848,  after  the  road  was  built,  tlu^e  stations 
were  established  in  the  town  of  Southington,  named  respectirely 
Southington,  Plantsville,  and  Hitchcock's,  at  which  trains  stopped 
for  freight  and  passengers. 

*  See  48  Conn.,  851;  44  Conn.,  870. 
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In  1866  the  legislature  of  the  State  passed  a  statute  which  con- 
tained the  following  provision  in  respect  to  the  abandonment  of 
railroad  stations : 

^'  Section  50.  No  railroad  company  shall  abandon  any  station  on 
its  road  in  this  State  after  the  same  has  been  established  for  twelve 
months,  except  by  the  approval  of  the  railroad  comniissionere, 
given  after  a  public  heanng  held  at  said  station,  notice  of  which 
shall  be  posted  conspicuously  in  said  station  for  one  month  prior  to 
the  hearing." 

In  November,  1873,  the  company  became  desirous  of  abandon- 
ing one  or  more  of  its  stations  in  Southington,  and  for  that  pur- 
pose presented  a  petition  to  the  railroad  commissioners,  represent-' 
ing  tliat  two  stations  properly  located  would  be  ample  for  tlie  pub- 
lic convenience,  and  asking  that  the  matter  might  be  inquired  into, 
and  that  the  Southington  or  Plantsville  station,* or  both,  might  be 
discontinued,  and  two  stations,  and  only  two,  located  in  the  town 
where  the  common  good  of  all  parties  in  interest  would  be  most 
promoted.  The  requisite  notice  was  given,  and  the  commissioners 
liaving  heard  the  application,  on  the  3d  of  February,  1874,  made 
the  following  order : 

"After  a  careful  and  full  examination  of  the  locality  and  busi- 
ness sun'oundings  of  the  pi'esent  located  stations,  and  an  extended 
hearing  of  all  the  appearing  parties  in  interest,  with  their  evidence 
and  arguments  of  counsel,  tlie  railroad  commissioners  do  find  and 
approve,  and  do  hereby  order,  that  the  New  Haven  &  North- 
ampton Company  may  discontinue  and  abandon  the  present  stations 
of  Southington  and  !rlantsville,  as  at  present  located,  under  and  by 
complying  with  the  following  provisions  and  conditions,  viz. : 

"  The  New  Haven  &  Northampton  Company  shall  provide  and 
erect  a  passenger  station  house  near  their  new  freight  depot,  as 
shown  on  the  map  exhibited  and  submitted,  and  after  and  in  com- 
pliance with  the  plans  and  profiles  also  submitted  for  said  passenger 
station  building,  and  provide  suitable  and  convenient  approaches 
thereto ;  also  suitable,  convenient,  and  easy  approaches  to  their  new 
freight  depot ;  all  of  which  shall  be  done  to  the  acceptance  of  the 
railroad  commissioners.  Said  company  shall  also  contmue  the  same 
facilities  for  receiving  and  shipping  freight  by  the  car-load  and  un- 
broken, as  at  present  enjoyed,  to  each  and  all  of  the  parties  who  pat- 
ronize their  railroad  by  receiving  and  shipping  freight  thereby." 

Before  this  time  the  company  had  bouglit  the  ground  and  erected 
buildings  adapted  to  freight  business  at  the  place  indicated  in  the 
order.  It  afterwards,  at  an  expense  of  ten  thousand  dollars,  put 
up  a  building  for  passenger  purposes,  as  required  by  the  commis- 
sioners. This  being  acceptable  to  the  commissionei's,  the  stations 
of  Southington  and  Plantsville  were  abandoned  by  the  company, 
and  both  passenger  and  freight  trains  stopped  at  the  new  place 
only. 
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At  the  succeeding  legislature,  in  May,  1875,  an  act  wa6  passed 
"  establishing  a  depot  at  Plantsville,"  as  follows : 

"Section  1.  That  if  at  any  time  within  six  months  after  the 
passage  of  this  act,  any  of  the  petitioners,  and  others  who  may  act 
with  them  for  that  purpose,  shall  erect  at  Plantsville,  contiffuoos 
to  the  railroad,  a  depot  building,  and  convey  the  same,  with  the 
land  on  which  it  is  situated,  and  the  land  reasonably  necessary  for 
the  approaches  thereto  by  the  railroad  trains,  to  the  New  Haven 
&  Northampton  Company,  to  be  used  for  railroad  purposes,  it 
shall  thereupon  become  the  duty  of  said  company,  and  it  is 
hereby  ordered,  to  stop  at  such  depot  thereafter  its  regular  pas- 
senger and  freight  trains  passing  over  said  railroad,  for  the  purpose 
of  receiving  and  discharging  passengei-s  and  freight.  Ana  all  tlie 
provisions  of  the  Revised  Statutes  applicable  to  railroad  depots 
and  stations  shall  be  applicable  to  said  depot  in  the  same  manDcr 
as  though  said  depot  had  been  erected  and  established  by  said 
company. 

"  Sec.  2.  Said  order  may  be  enforced  by  mandamus  by  ihe 
attorney  for  the  State  for  the  county  of  Hartford,  or  at  the  relation 
of  any  inhabitant  of  the  town  of  Southington,  in  said  county;  and 
the  charter  of  the  New  Haven  &  Northampton  Conipanj  is 
hereby  amended  according  to  the  provisions  of  this  act." 

The  petitionei-s  named  complied  with  the  provisions  of  the  act» 
and,  liaving  tendered  the  company  a  conveyance  of  suitiible  depot 
grounds  and  buildings  at  Plantsville,  demanded  that  the  regular 
passenger  and  freight  tr&ins  running  on  the  road  be  stopped  there. 
This  the  company  refused  to  do,  and  the  attorney  for  the  State  for 
the  county  of  Hartford  now  seeks  by  mandamus  to  enforce  the  lav. 
The  court  below  gave  judgment  against  the  companjr,  holdin»r, 
among  other  things,  that  the  act  of  1875  did  not  impair  the  obli- 
gation of  any  contract  rights  which  the  company  had  acquired  from 
the  State.  Upon  this  ground  the  case  has  been  brought  here  by 
writ  of  eiTor. 

It  was  conceded  in  the  argument  that  there  is  nothing  in  the 
charter  to  prevent  the  State  from  passing  the  law  complained  of. 
Confessedly  the  power  of  amendment  \\7iich  was  reserved  mwts 
this  part  of  the  Ciise,  but  it  is  claimed  that  by  the  action  of  the  rail- 
road commissioners  the  State  has  become  bound  by  a  contract  not 
to  exercise  its  legislative  power  so  as  to  require  the  establishment 
of  a  depot  at  Plantsville. 

As  it  seems  to  us,  the  Court  of  Errors  of  the  State  took  the  rigtt 
view  of  the  statute  under  which  the  commissioners  acted  when 
they  said,  in  State  v,  N.  H.  &  N.  Co.,  37  Conn.,  163,  its  obieci 
was  "  to  prevent  railroad  companies  from  arbitrarily  changing  their 
places  of  business  on  the  road,  to  the  prejudice  of  those  who,  rely- 
ing on  the  permanency  of  such  places,  shape  their  business  accord- 
ingly."     The  powers  of  the  commissionerB,  as  agents  of  the  State, 
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in  this  particular  are  confined  to  snch  as  are  necessary  for  the 
accomplishment  of  that  object.     They  may,  after  a  public  hearing, 
approve  of — that  is  to  say,  give  the  assent  of  the  State  to — the 
abandonment  of  a  station  which  has  been  established  twelve  months 
or  more,  and  that  is  all  they  can  do.     They  may,  as  was  held  by  the 
Court  of  Errors  in  State  v.  N.  H.  &  N.  Co.,  42  Conn.,  59,  direct 
that  their  approval  take  effect  only  when  the  company  shall  have 
provided  suitable  accommodations  for  the  public  at  some  other 
place;  but  that  is  only  a  conditional  approval  of  the  abandonment. 
Wben  the  new  accommodations  have  been  provided  and  the  old 
(station  abandoned,  nothing  more  has  been  accomplished,  so  far  as 
the  company  is  concerned,  than  a  lawful  abandonment  of  an  old 
place  of  business.     The  powers  of  the   State    over   the   charter 
remain  just  as  they  were  before.     Until  the  acjt  of  1866  the  com- 
pany could  abandon  its  stations  at  will,  and  the  State,  by  charter 
amendment,  or  even  by  a  general  law,  might  require  their  restora- 
tion.   After  that  act  the  power  of  abandonment  by  the  company 
was  restricted,  but  the  State  retained  all  its  old  authority.     The 
eommissionei's  were  given  no  power  to  contract  for  the  State  or  the 
public.     All  they  could  do  was  to  say  yes  or  no  to  a  simple  request 
by  the  company  for  leave  to  abandon  an  old  station.     If  they  said 
yes,  the  abandonment  might  be  made ;  if  no,  tlie  station  must  be 
continued.     In  this  case  the  commissioners  said  "yes,  when  the 
new  accommodations  are  furnished."     The  new  accommodations 
were  furnished,  and  the  station  was  abandoned  accordingly.    Such 
was  the  view  taken  of  what  was  done  by  the  Court  oi  Errors  in 
the  case  last  cited  (42  Conn.,  59),  and  we  think  it  is  correct.     The 
commissioners  entered  into  no  jigreement  with  the  company.  They 
simply  said.  Complete  your  proposed  accommodations  at  the  new 
station,  and  we  will  assent  for  the  State  to  your  abandonment  of 
the  old  one.     It  follows  that  the  new  law  impaired  no  contract 
obligation  of  the  State,  and  the  judgment  of  the  Court  of  Errors  is 
consequently  affirmed. 
Afinncd. 

See  as  to  the  construction  of  the  contract  contained  in  the  plaintifTs  char- 
ter, and  in  regard  to  the  power  of  the  legislaturo  to  impose  additional  duties 
and  burdens.  Proprietors,  etc.,  v,  Haskell,  7  Me.,  474;  Read  v.  Frankfort 
Bank,  23  Me.,  318;  Roxbury  v.  B.  &  P.  R.  R.,  6  Cush,  424;  Fitchburg  R. 
R.  Co.  V.  Grand  June.  R.  R.  Co.,  4  Allen,  198;  Com.  o.  Easton  R.  R.  Co., 
130  Mass.,  254;  Gibson  v.  Oliver  Lee  &  Co.'s  Bank,  21  N.  Y.,  9;  Matter  of 
the  Reciprocity  Bank,  22  N.  Y.,  9;  White  t;.  Syracuse,  etc.,  R.  R.  Co.,  14 
Barb.,  559;  Story  v.  Jersey  City,  etc.,  Plank  Road  Co.,  16  N.  J.,  Eq.,  13; 
State  c.  Miller,  30  N.  J.,  368;  State  «.  Mayor,  31  N.  J.,  575;  Perrin  v.  Oliver, 
1  ilinn.,  202;  Madison  R.  R.  Co.  v.  Reynolds,  3  Wis.,  258;  Whiting  v.  She- 
boygin  R  R.  Co.,  25  Wis.,  167;  Sherman  v.  Smith,  1  Black,  587;  Pennsyl- 
vania  College  Cases,  13  Wall.,  191;  Tomlinson  v,  Jessup,  15  Wall.,  454; 
State  V.  Harflinge,  31  Wis.,  262;  Chicago,  etc.,  R.  R.  Co.  «.  Iowa,  4  Otto, 
155;  Peik  v.  Chicago,  etc.,  R  R  Co.,  4  Otto,  164;  Chicago,  etc.,  R.  R.  Co.  v, 
Ackley,  4  Otto,  179;  Winona,  etc.,  R.  R.  Co.  v.  Blake,  4  Otto,  180;  Stone  v. 
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WisconsiD,  4  Otto,  181.  See  also  Miller  «.  State,  15  Wall.,  488;  CommoB 
wealth  V,  Fayette  R,  R.  Co.,  65  Pa.  St.,  452;  Hyatt  v.  McMalion,  25  Bar^ 
457;  Fitchburg  R  R.  Co.  v.  Grand  Junctioa  R.  R.  &  Depot  Co.,  4  AUcd^ 
198;  Olcott  «.  Supervisors,  etc.,  16  Wall.,  694;  Commissioners,  cic.,«.  Hol- 
yoke  Water  Power  Co.,  104  Mass.,  446;  People  v.  Hills,  46  Barb.,  348;  Crease 
«.  Babcock,  23  Pick,  344;  Miners'  Btink  v.  United  States,  1  G.  Green,  563; 
Erie  R.  R.  Co.  e.  Casey,  26  Pa.  St.,  800. 


The  Annapolis  &  Elk  Ridge  H.  K.  CoMt»ANT 

V. 

The  County  Comhisbionebs  of  Anne  Arundel  County. 
{United  States  Supreme  Court,  October  Term.) 

The  grant  to  one  company  of  the  rights  and  privileges  of  another,  for  the 
purpose  of  making  and  using  a  railroad,  carries  only  the  positive  rigbu 
and  privileges,  without  which  the  road  could  not  be  succe^ully 
worked. 

Immunity  from  taxation  being  a  mere  privilege  not  necessary  to  the  con- 
struction  or  repair  of  a  road,  is  not  conferred  by  such  a  grant. 

The  fact  that  the  State  is  a  large  stockholder  in  the  road  dues  not  alter  the 
ordinai'y  rules  of  construction  to  be  applied  to  the  charter. 

EiTor  to  the  Court  of  Appeals  of  the  State  of  Mainland. 

M.  Blair,  W.  II.  Tuck,  and  P.  H.  Tuck,  for  plaintiff  in  error. 

Charles  J.  M.  Gwinn,  Attorney-General  of  Maryhuid,.  and  Henry 
Aisquith,  for  defendants  in  error. 

Waite,  C.  J.— The  Annapolis  &  Elk  Kidge  R.  R  Co.  was 
incorporated  by  an  act  of  Assembly  of  Maryland,  passed  March 
21,  1837.     Section  5  of  its  charter  is  as  follows : 

"  Sec.  5.  And  be  it  enacted,  That  the  president  and  directors  of 
the  said  company  shall  be,  and  they  are  hereby,  invested  with  all 
the  rights  and  powers  necessary  to  the  construction  and  repair  of 
a  milroad  from  the  city  of  Annapolis,  to  connect  with  the  Balti- 
more &  Washington  R  R,  not  exceeding  sixty  feet  ia  widtli, 
with  as  many  sets  of  tracks  as  the  said  president  and  director,  or 
a  majority  of  them,  may  tliink  necessary;  and  for  this  purpose  the 
said  president  and  directors  may  have  and  use  all  the  powers  and 
privileges,  and  shall  be  subject  to  the  same  obligations,  that  arc  pro- 
vided in  the  fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth, 
nineteenth,  twentieth,  twenty-first,  twenty-second,  and  twenty-third 
sections  of  the  aforesaid  act,  entitled  '  An  act  to  incorporate  the 
Baltimore  &  Ohio  R  R  Co.' " 

The  capital  stock  of  the  company  was  fixed  at  $450,000,  the 
State  taking  $300,000,  on  whicn  a  payment  of  at  least  six  per 
cent  per  annum  was  to  be  guaranteed  by  the  company.  None  of 
the  sections  of  the  charter  of  the  Baltimore  &  Ohio  Co.  referred 
to,  except  the  eighteenth,  have  any  special  bearing  on  the  present 
case.     They  related  entirely  to  the  powers  and  privileges  ncoessarr 
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to  the  cbnetmction,  operation,  and  maintenance  of  the  road.  Sec- 
tion 18,  on  which  the  case  depends,  was  as  follows: 

"Sec.  18.  And  be  it  enacted,  Tliat  the  said  president  and  di- 
rectors, or  a  majority  of  them,  shall  have  power  to  purchase,  with 
the  fnnds  of  said  company,  and  place  on  any  railroad  constructed 
by  them  under  this  act,  all  machines,  wagons,  vehicles,  or  carriages 
of  any  description  whatsoever,  which  they  may  deem  necessary  or 
proper  for  the  purposes  of  transportation  on  eaid  road,  and  tlicy 
Bhall  havo  power  to  charge  for  tolls  upon  (and  the  transportation 
of  persons)  goods,  produce,  merchandise,  or  property  of  any  kind 
wliatsoever,  transported  by  them  along  said  railway  from  the  city 
of  Baltimore  to  the  Ohio  Kiver,  any  sum  not  exceeoing  the  follow- 
ing rates,  viz. :  On  all  goods,  produce,  merchandise,  or  property  of 
any  description  whatsoever,  transported  bv  them  from  west  to  east, 
not  exceeding  one  cent  a  ton  per  mile  for  toll,  and  three  cents  a 
toil  per  mile  for  transportation ;  on  all  goods,  produce,  merchan- 
dise, or  property  of  any  description  whatsoever,  transported  by 
them  from  east  to  west,  not  exceeding  three  cents  a  ton  per  mile 
for  tolls,  and  throe  cents  a  ton  per  mile*for  transportation,  and  for 
tlie  transportation  of  passengers  not  exceeding  three  cents  per  mile 
for  each  passenger ;  and  it  snail  not  be  lawful  for  any  other  com- 
pany, or  any  person  or  persons  whatsoever,  to  travel  upon  or  uso 
any  of  the  roads  of  said  company,  or  to  transpoii;  persons,  mer- 
chandise, produce,  or  property  of  any  description  whatsoever,  along 
said  roads  or  any  of  them,  without  the  license  or  permission  of  tlio 
president  and  directors  of  said  company ;  and  that  the  said  road 
or  roads,  with  all  their  works,  improvements,  and  profits,  and  all 
the  machinery  of  transportation  u.sed  on  said  road,  are  hereby 
vested  in  the  said  company  incorporated  by  this  act,  and  their 
successors,  forever ;  and  the  shares  of  the  capital  stock  of  the  said 
company  shall  be  deemed  and  considered  personal  estate,  and  shall 
be  exempt  from  the  imposition  of  any  tax  or  burden  by  the  States 
assenting  to  this  law." 

Under  the  last  clause  of  this  section  it  was  held,  at  an  early  day, 
by  the  Court  of  Appeals  of  Maryland,  that  the  property  of  the 
Baltimore  &  Ohio  Co.  was  exempt  from  taxation.  (Mayor,  etc., 
of  Baltimore  v.  The  B.  &  O.  K  K.  Co.,  6  Gill.,  288 ;  State  v.  B. 
&  O.  R.  R.  Co.,  48  Md.,  49.)  Jn  1876  the  General  Assembly 
passed  an  act  to  provide  for  the  assessment  and  taxation  of  railroad 
companies,  and  under  that  act  the  commissioners  of  Anne  Arundel 
County  proceeded  to  assess  the  property  of  the  Annapolis  &  Elk 
Ridge  Co.  The  object  of  the  proceeding  instituted  m  the  court 
below  was  to  vacate  tliis  assessment,  on  the  ground  that  the  prop- 
erty of  the  company  was,  by  its  charter,  exempt  from  taxation. 
The  Court  of  Appeals  refused  the  relief  askeo,  holding  that  no 
such  exemption  existed.  To  reverse  that  judgment  the  case  has 
been  brought  here  by  writ  of  error. 
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We  think  the  judgment  below  was  right  Grants  of  immunity 
from  taxation  are  never  to  be  presumed.  On  the  contrary,  all  pre- 
sumptions are  the  other  way,  and  unless  an  exemption  is  clearly 
established,  all  property  must  bear  its  just  share  of  the  burdens  of 
taxation.  These  principles  are  elementary^  and  should  never  be 
lost  sight  of  in  cases  of  this  kind. 

The  Annapolis  &  Elk  Eidge  Co.  was  "  invested  with  all  the 
riffhts  and  powera  necessary  to  the  construction  and  repair"  of  its 
railroad,  and  for  that  purpose  was  to  "  have  and  use  all  the  powei^ 
and  privileges"  and  be  subject  to  the  obligations  contained  in  the 
enumerated  sections  of  the  Baltimore  &  Ohio  charter.  Clearlj' 
this  is  not  a  grant  of  all  the  powers  and  privileges  of  the  Balti- 
more &  Ohio  Co,  named  in  those  sections,  but  only  of  such  as 
were  necessary  to  carry  into  effect  the  objects  for  which  the  new 
company  was  incorporated.  Such  is  the  plain  import  of  the  lan- 
guage employed.  Consequently,  only  such  of  the  privileges  of  the 
old  company  could  be  enjoyed  by  the  new  as  were  appropriate  to 
the  work  the  new  company  was  authorized  to  do. 

The  power  to  construct  and  repair  a  railroad  undoubtedly  im- 
plies, in  the  absence  of  any  restrictions,  the  power  to  use  the  road 
when  constnicted  as  railroads  are  ordinarily  used.  Such  use  is,  in 
general,  an  incident  to  the  ownership  of  that  kind  of  property. 
The  powers  and  privileges  of  the  Baltimore  &  Ohio  Co.,  there- 
fore, which  the  new  company  was  permitted  to  "  have  and  nsc,'' 
were  such  as  were  necessary  to  the  construction,  repair,  and  use  of 
its  railroad.  Exemption  from  taxation  is  not  one  of  tliese  privi- 
leges. It  is  undoubtedly  a  privilege,  but  not  necessary  eitlier  to 
the  construction,  repair,  or  operation  of  a  railroad.  We  so  held  in 
the  case  of  the  Knoxville  &  Chai'leston  R.  R.  Co.  (R.  R.  Co.  r. 
Gaines,  97  U.  S.,  711),  where  the  language  of  the  charter  was  much 
like  this.  Our  conclusion  then  was,  that  the  grant  to  one  company 
of  the  rights  and  privileges  of  another,  for  the  purpose  of  maiwing 
and  using  a  railroad,  carried  with  it  only  such  rights  and  privileges 
as  were  essential  to  the  operations  of  tlie  company ;  or,  to  use  the 
language  of  Mr.  Justice  Field,  for  the  court,  in  Morgan  v.  Louis- 
iania,  93  TJ.  S.,  217,  the  positive  rights  and  privileges,  \rithoiit 
whicli  the  road  of  the  company  could  not  bo  successfully  worked. 

It  seems  to  us  that  case  is  conclusive  of  this.  We  cannot  eee 
that  the  claim  of  the  company  is  at  all  strengthened  by  the  fact 
that  the  State  was  to  be  the  largest  stockholder,  and,  to  some  ex- 
tent, preferred  in  the  division  of  profits.  The  corporation  was  not 
in  that  way  made  a  part  of  the  government.  It  had  certain  duties 
to  the  public  to  perform,  but  it  was,  notwithstanding  the  State's 
interest  in  its  stock,  just  as  much  a  private  corporation  as  any 
other  railroad  company  is.  There  are  no  more  presumptions  in  iti 
favor  than  any  other  railroad  company  with  the  same  general  pow- 
ers and  privileges  can  claim.     The  public  ownership  of  the  stock 
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ga^e  the  company  no  more  rights  against  the  State  than  a  priyato 
ownership  would.  The  State  was  not,  in  any  respect,  "  her  own 
grantee.''  She  granted  a  charter,  and  those  who  claim  under  her 
charter,  whether  it  be  herself  or  some  one  else,  must  be  content 
with  what  she  granted  in  that  way.  Ordinarily  the  same  rules  of 
construction  which  are  applied  to  other  charters  will  be  applied  to 
such  as  tliis.  The  State,  as  a  stockholder,  must  take  what  she,  as 
sovereign,  gave  to  the  other  stockholders,  unless  she,  in  express 
terms,  provided  specially  for  herself.  She  did  in  this  case  make 
provision  for  a  preferrea  dividend,  but  did  not  on  that  account,  or 
any  other,  relieve  the  property  of  the  company  from  the  burdens 
of  taxation,  such  as  were  common  to  all  property-holders  in  the 
State.  She  did  ^ve  the  Baltimore  &  Ohio  Co.  such  an  exemp- 
tion, but  that  privilege  was  kept  back  from  this  corporation. 

We  are  all  clearly  of  the  opinion  that  the  power  to  tax  the  prop 
erty  of  the  company  was  never  relinquished  by  the  State,  either  m 
express  terras  or  by  any  fair  implication.  The  judgment  of  the 
Court  of  Appeals  is  consequently  affirmed. 

AJ£rmed. 


Thb   New  Oblbanb   &   Selma  B.  R  Go.  asd  IjoaoBAxioif 

Association  et  aL 

V. 

Sallib  a.  Jones. 

(Advance  Case,  Alabama,) 

Under  the  Constitution  of  the  State  persons  or  corporations  may  obtain  the 
right  of  way  over  the  lands  of  others,  but  payment  of  just  compensation 
to  the  owner  must  be  made  before  his  title  is  divested,  and  although 
such  owner  may  have  submitted  to  the  building  of  a  railroad  over  his 
lands,  still  he  will  not  be  considered  to  have  waived  his  right  to  have 
damages  assessed,  etc.,  without  express  consent  on  his  part. 

There  must  be  possession  under  color  of  title  in  good  faith  before  a  defendant 
is  entitled  to  acquittal  for  responsibility  for  rents  accruing  during  hia 
adverse  occupancy. 

SoMERViLLE,  J.,  delivered  the  opinion  of  the  court. 

The  Constitution  of  1868  (Art.  1,  Sec.  25)  provided  that  "laws 
may  be  made  securing  to  persons  or  corporations  the  right  of  way 
over  the  lands  of  either  persons  or  corporations,  and  for  works  of 
internal  improvements,  tne  right  to  establish  depots,  stations  and 
turnouts,  but  Just  compensation  shall  in  all  cases  be  first  made  to 
the  owner."  The  Constitution  of  1875  seems  still  more  explicit  in 
engrafting  this  principle  of  previous  compensation  upon  the  exer- 
cise of  the  right  of  eminent  domain  (art.  1,  sec.  24),  a  caution 
which  is  probably  attributable  to  the  doubts  entertained  as  to  the 
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i)roper  constrnctioD  of  the  clause  in  the  Constitntion  of  1819,  re- 
atiiig  to  the  same  subject.     Lastter  v.  Langham,  34  Ala.,  311. 
Under  tliis  clause  it  is  too  evident  to  require  argument  that  pre- 

Eayment  of  just  compensation  to  the  owner  of  any  lands  sought  to 
e  condenmed  under  any  ad  quod  damnum  proceeding  is  made  a 
condition  precedent,  without  which  the  title  of  the  owner  to  the 
land,  or  any  easement  in  it,  is  not  divested,  or  in  any  manner 
affected.  Mills  on  Eminent  Domain,  sec.  130 ;  Provalt  v.  Bailroad 
Co.,  57  Mo.,  256  ;  Stacy  v.  Vcr.  Cent.  R.  R,  27  Vt.,  39. 

The  owner,  if  sui  iuris,  may  of  course  waive  his  right  to  exact 
the  prepayment  of  damages  by  consenting  expressly  or  by  clear 
implication  to  extend  a  credit  to  the  condemning  corporation  or 
party,  allowing  the  damages  to  be  and  remain  as  a  mere  debt.  Bat 
such  waiver  is  not  to  be  mferred  without  words  or  acts  of  acquies- 
cence on  the  part  of  the  owner  clearly  indicating  a  purpose  not 
to  insist  on  his  constitutional  right.  (Cooley's  Const.  Lim.,  181, 
561-2 ;  Brown  v.  Worcester,  13  Gray,  31.)  Where,  however,  the 
plaintiff  has  knowledge  of  the  fact  that  a  company  is  proceeding 
to  locate  and  construct  their  road  upon  his  land,  and  he  allows 
them  to  expend  large  sums  of  money  in  improvements  for  this 
purpose  without  interfering  or  prohibiting  to  proceed,  he  would 
no  doubt  be  estopped  from  undertaking  to  evict  them  by  an  action 
of  injectment.  Trenton,  etc.,  Co.  v.  Chambers,  9  N.  tf.  (Equity), 
471 ;  McAuley  ^J.  West.  Ver.  Ey.,  33  Vt.,  311. 

But  the  unauthorized  entry  of  a  railroad  company,  by  its  agent, 
upon  another's  land  without  any  proceedings  of  condemnation  as 
provided  by  the  statute,  unless  perhaps  in  the  case  of  preliminary 
occupation  temporary  for  a  survey,  or  other  like  steps  of  incipient 
acquisition,  is  trespass,  for  which  they  are  liable  to  be  sued  at  law 
as  other  like  wrong-doers  may  be.  It  is  maintained  by  many  re- 
spectable authorities  that,  in  all  such  cases,  even  where  the  statute 
funiishea  a  remedy  to  the  land-owner  for  the  assessment  of  dam- 
ages, he  is  not  compelled  to  institute  proceedings,  but  may  rely 
upon  his  constitutional  protection,  and  may,  if  he  has  not  waived 
prepayment,  maintain  ejectment  against  the  company.  (Daniels 
V.  Chicago  &  N,  R.  E.  Co.,  35  Iowa,  129,  14  Amer.  Eep.,  490; 
Smith  V.  R.  R.  Co.,  67  111.,  191 ;  M.  &  C.  R.  R.  Co.  v.  Payne,  37 
Miss.,  760 ;  Mills  on  Em.  Dom.,  sec.  130.)  But  where  the  com- 
pany alone  have  power  to  carry  the  statutory  remedy  into  effect, 
and  have  entered  upon  the  owner's  land  without  conderaningit, 
and  without  his  consent,  the  remedy  of  ejectment  clearly  lies  with- 
out question  according  to  all  the  authorities.  Pierce  on  Amer.  R 
R.  Law,  p.  230 ;  1  Redf .  Law  of  Railways,  536 ;  Daniels  v,  Chicago 
&  K.  R.  R.  Co.,  14  Amer.  Rep.,  490,  supra. 

In  this  case  the  agents  of  the  appellate  company  entered  upon 
the  lands  of  the  appellee,  and  constructed  their  road  over  them, 
not  only  without  the  consent  of  any  one  authorized  to  give  it,  bat 
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against  the  protest  of  the  ^ardian  of  the  appellee,  who  was  then 
a  minor.  When  the  appellee  became  of  age,  in  1875,  the  work  of 
construction  was  complete,  and  between  that  time  and  the  bring- 
ing of  this  suit,  in  March,  1879,  no  work  of  improvement  is  shown 
to  have  been  done  on  the  lands  in  question.  The  company  was 
not  therefore  prejudiced  by  her  silence ;  she  had  a  right  to  rely 
upon  the  previous  dissent  of  her  guardian ;  there  was  nothing  re- 
quiring her  disaffirmance  on  becoming  of  age,  and  no  time  would 
bar  her  right  of  action  except  a  perioa  sufficient  to  make  good  the 
plea  of  tiie  statute  of  limitations.  Neither  the  general  law  nor  the 
charter  of  the  company  authorizes  any  proceedings  on  the  part  of 
any  one,  except  the  company,  to  condemn  the  land,  and  nave  a 
jnry  to  award  an  assessment  of  damages  as  a  compensation.  (Code 
1876,  sec.  3580,  et  seq. ;  Acts  1863-6,  pp.  286,  239,  sees.  11,  12.) 
Ve  think,  therefore,  that  this  is  a  clear  case  for  the  ordinary  statu- 
U)Ty  action  in  the  nature  of  ejectment. 

The  defendant  in  the  court  below  (who  is  here  appellant)  sug- 
gested upon  the  record  an  adverse  possession  for  three  years  next 
before  the  commencement  of  the  suit,  as  authorized  in  such  actions 
for  realty  by  section  2951  of  the  Code  of  1876,  and  claimed  by 
way  of  set-oflE  against  the  rents  for  the  value  of  the  pennanent 
improvements  made  by  the  company  on  plaintifPs  land  during 
occnpancy. 

The  rulings  of  the  court  raise  the  question  whether  a  mere  naked 
trespasser  can  claim  the  benefit  oi  this  statutory  provision,  or 
whether  one  can  only  do  so  whose  occupancy  is  under  such  color 
of  title  as  to  be  in  good  faith. 

It  is  forcibly  argued  that  the  statute  of  limitations  to  real  actions 
may  be  sustained  without  any  reference  to  the  bona  fides  or  color 
of  title  under  which  the  adverse  holder  claims  ownership,  as  held 
by  the  court  in  Smith  v.  Roberts,  62  Ala.,  83,  and  other  cases  there 
cited,  and  that  the  same  rule  ought  in  reason  to  apply  here.     And 
we  admit  that  this  argument  is  strengthened  by  invoking  2966  of 
the  Code,  which  is  in  pari  materia,  and  expressly  requires  "  a  pos- 
session under  color  of  title,  in  good  faith,"  by  a  defendant  as  a  sine 
qua  non  to  any  acquittal  of  responsibility  for  rents  accruing  during^ 
his  adverse  occupancy.    We  think  a  strict  adherence  to  sound  rules 
of  construction  woula  authorize  the  adoption  of  this  meaning  of 
the  statute  as  the  one  most  probably  intended ;  but  we  do  not  con- 
sider it  an  open  question  in  this  State.    The  same  phrase — "  adverse 
possession*' — occurred  in  the  act  of  1836  for  the  relief  of  tenants 
in  possession  against  dormant  titles,  as  found  in  Clay's  Digest,  320, 
sees.  47,  48,  and  was  constnied  by  this  court  in  Lamar  v.  Minter, 
13  Ala.,  31.     That  statute  and  the  present  provision  of  the  Code 
are  similar  in  substance  and  purpose,  and  both  contain  the  identical 
phrase  now  under  consideration.     It  was  held,  in  the  above  case, 
to  mean  an  occupancy  that  was  ^^  bona  fide  under  a  color  of  title.'' 
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The  adoption  of  the  Codes  of  1852,  1867  and  1876,  each  of  which 
contains  this  phrase,  must,  according  to  a  wellnsettled  principle,  be 
coDsidered  as  an  adoption  by  the  legislature  of  the  construction 
placed  upon  it  by  the  judiciary.      Ex-parte  Matthews,  52  Ala.,  51. 

It  has,  besides,  become  a  rule  of  property,  having  prevailed  a3 
sucli,  in  this  State,  for  over  thirty  years,  and  this  is  another  cogent 
reason  why  we  do  not  feel  authorized  to  depart  from  it,  or  over- 
rule it.     Cooley's  Const.  Lim.,  50,  51.) 

There  is,  furthermore,  manifest  justice  in  such  a  rule.  The 
reckless  or  careless  intruder  upon  the  lands  of  another,  or  one 
holding  possession  fraudulently,  or  mala  fide,  is  not,  in  justice, 
entitled  to  compensation  for  any  iniprovements  made  during  the 
period  of  liis  wrongful  possession.  This  right  to  set  oflE  improve- 
ments in  reduction  of  rents  recoverable  by  the  plaintlfif  is  an  equi- 
table one,  borrowed  originally  from  the  civil  law  by  courts  of  chan- 
cery, and  afterwards  adopted  gradually  by  courts  of  law  upon 
principles  of  analogy  and  sound  public  policy.  It  never  prevailed 
m  the  earlier  history  of  the  common  law,  such  improvements 
being  i-egarded  as  made  at  the  peril  of  every  possessor  of  the  free- 
hold. In  Putnam  v,  Ritchie,  6  Paige,  390,  recognized  as  a  lead- 
ins;  case  on  this  subject  in  this  country.  Chancellor  Walworth  said : 
"  1  have  not,  however,  been  able  to  find  any  case  either  in  this 
country  or  in  England,  wherein  the  court  of  chancery  has  assumed 
jurisdiction  to  give  relief  to  a  complainant  who  has  made  improve- 
ments upon  land  the  legal  title  to  which  was  in  the  defendant, 
where  there  has  been  neither  fraud  nor  acquiescence,  on  the  part 
of  the  latter,  after  he  had  knowledge  of  his  legal  rights."  it  is 
not  to  be  lightly  assumed  that  the  legislature  intended  to  sweep 
away  a  principle  so  manifestly  just  in  itself,  and  so  fundamentally 
embedded  in  the  principles  of  our  jurisprudence.  2  Kent's  Com., 
334 ;  Jackson  v.  Loomis,  4  Cow.,  168,  15  Amer.  Decis.,  347,  and 
notes  on  pages  340, 354 ;  Horton  v.  Sledge,  20  Ala.,  478 ;  Green  v. 
Biddle,  8  W  heat.,  1 ;  Patrick  v.  Marshall,  2  Bibb.,  40 ;  3  Wait^s 
Actions  and  Def.,  133. 

A  mere  permissive  enjoyment  of  land  furthermore,  or  of  an 
easement  thereon,  has  been  held  not  to  confer  any  adverse  right 
The  claim  must  be  of  the  entire  title,  exclusive  of  the  title  of  any 
otiier  pereon.  Smith  v.  Blertis,  9  Johns.,  180 ;  Kirk  v.  Smith,  9 
Wheaton,  241 ;  Medford  v.  Batt,  4  Rick.,  222 ;  Plimpton  v.  Con- 
verse, 44  Ver.,  158. 

We  think  the  answer  of  the  plaintiff  suggesting  "  adverse  pos- 
session" was  properly  sustained. 

It  is  further  insisted  by  the  appellant's  council  that  there  has 
been  a  dedication  of  the  land  in  question  to  the  use  of  the  railroad, 
which  is  a  public  highway. 

The  principle  has  long  been  settled  by  this  court  that  the  mere 
f  :.?t  of  acquiescenoe  on  the  part  of  the  owner  in  the  UBe  and  enjoy- 
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ment  of  his  land  as  a  public  highway  or  road  will  not  create  a 
presumption  of  dedication  within  any  period  short  of  twenty  years 
without  some  clear  and  unequivocal  act  on  his  part  explicitly  indi- 
cating such  purpose  of  dedication.  (Hoole  v.  Attorney  General, 
22  Ala.,  190.J  This  may  be  effected  without  any  grant  or  convey- 
ance by  deed  or  other  writing  on  the  part  of  the  owner  of  the  land 
(2  Smith's  Leading  Cases,  5  Amer.  Ed.,  209),  and  when  once  done 
is  irrevocable.  (Wash,  on  Eas.  and  Ser.,  134.)  The  act  insisted  on 
here  as  constituting  an  implied  dedication  by  the  appellee  and  her 
deceased  brother,  l)rury  Jones,  from  whence  she  derives  title  by 
inheritance,  is  a  certain  proceeding  which  took  place  in  the  Pro- 
bate Court  in  April,  1876,  by  which  a  partition  of  the  land  was 
made  l)etween  them  as  tenants  in  common.  In  these  proceedings 
the  existence  and  location  of  the  appellant's  road  was  referred  to 
by  name,  and  the  land  partitioned  so  that  the  land  lying  north  of 
the  New  Orleans  &  Selma  R.  R.  was  allotted  and  set  apart  to 
the  plaintiff,  "  and  all  lying  south  of  said  railroad  was  set  apart  to 
the  said  Drury  F.  Jones.  This  petition  was  confirmed  by  the 
decree  of  the  Probate  Court,  and  ratified  ty  the  parties,  and  a  map 
representing  the  railroad  as  a  boundary  line  between  the  two  tracts 
M-as  referred  to  and  recorded. 

AVe  do  not  think  their  proceedings  can  fairly  be  construed  into 
a  gift  or  abandonment  of  the  right  of  way  to  the  railroad  com- 
pany. Reference  is  made  to  the  lien  of  the  road  merely  as  a  con- 
venient means  of  describing  the  land,  and  designating  its  geograph- 
ical boundary,  as  is  frequently  if  not  always  done  to  streams  or 
rivers  which  constitute  the  intermediate  boundaries  between  lands 
of  adjoining  owners.  Where  land  is  granted  by  deed,  and  bounded 
in  this  way,  the  grant  extends  to  the  middle  of  the  stream,  if  un- 
navigable,  or  of  the  road,  as  the  case  may  be,  unless  the  contrary 
is  plainly  expressed.  Walker's  Amer.  Law  (7th  Ed.),  300 ;  Iloole 
V.  Attorney  General,  22  Ala.,  190,  supra. 

The  rulings  of  the  court  below  were  in  accordance  with  these 
principles,  and  its  judgment  is  affirmed.  See  Redman  v.  Phila- 
delphia, etc.,  R.  R.  Co.,  1  Am.  and  Eng.  R.  Cas.,  1. 


Robinson,  et  al.,  Appellants, 

V. 

The  PrrrsBUBo  R.  R.  Co.,  Respondent 

{Advance  Case,  Califamia,  February  23,  1881.) 

In  an  action  of  ejectment  against  a  railroad  company  to  recover  the  land  oc- 
cupied by  its  track,  where  it  appeared  that  the  company  had  condemned 
a  different  line  of  way  and  paid  the  price  fixed,  but  it  set  up  in  defence 
th<^  it  had  the  hcense  and  permission  of  the  owner  to  use  the  line  oc- 
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cupied  and  paid  the  money  for  the  same ;  and  there  was  judgment  for 
the  company,  but  the  findings  did  not  show  whether  or  not  the  money 
was  paid  for  the  lino  as  occupied,  or  whether  or  not  the  license  or  per- 
mission was  a  revocable  one :  Eeld^  that  the  findings  did  not  cover  the 
issues  or  justify  the  judgment. 

Appeal  from  tlie  District  Court  of  the  Fifteenth  Jadicial  Di&> 
trict,  Contra  Costa  County. 

E.  L.  Gould,  for  appellants. 

Wm.  H.  Patterson,  for  respondent 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  court : 

The  action  is  to  recover  certain  lands  occupied  by  defendant 
with  its  track,  etc.,  and  with  certain  railroad  buildings.  The  plain- 
tiffs derailed  title  through  a  Mexican  grant,  upon  which  a  patent 
was  issuea  by  the  United  States,  October  8, 1872.  The  action  was 
eommenced  June  27, 1874. 

It  is  admitted  that  for  a  considerable  distance  the  railroad  of 
<3efendant  was  constructed,  and  now  is,  upon  a  line  different  from 
the  line  or  tract  of  land  condemned  to  public  lise,  for  railroad  pur- 
poses, by  proceedings  initiated  by  defendant,  and  through  wliich 
defendant  claims  to  have  acquired  a  right  to  tlie  possession  bs 
against  the  title  of  plaintiffs.  For  the  possession  of  the  land  in 
the  occupancy  of  defendant  wliich  was  not  condemned,  plaintifis 
herein  were  entitled  to  have  judgment,  unless  facte  were  alleged 
in  fhe  answer,  and  found  by  the  court,  which  constituted  an  affirm- 
ative defence. 

The  only  portions  of  the  answer  which  are  claimed  to  allege 
such  defence  are  as  follows: 

*^  And  for  a  further  and  separate  defence,  defendant  avers  that 
it  entered  upon  the  lands  in  the  complaint  described  on  or  about 
June  1,  1868,  with  the  license  and  jDcrmission  of  plaintife,  for  the 
purpose  of  constructing  and  maintaining  a  railway  through  and 
over  the  same  ;  that  thereafter  the  defendant,  with  the  knowledge 
and  consent  of  plaintiffs,  afterwards,  to  wit,  July  10,  1863,  sur- 
veyed and  located  a  route  for  a  railway  over  the  lands  described  in 
the  complaint ;  that  aftei*wards,  to  wit,  on  the  1st  day  of  August, 
1868,  defendant  paid  to  plaintiffs  for  said  right  of  way,  and  for  the 
privilege  and  right  of  ^naintaining  a  railway  depot  and  appurte- 
nances connected  with  a  railway,  where  the  same  is  now  located, 
upon  and  along  the  lands  described  in  plaintiffs'  complaint,  for  the 
period  of  fifty  years  then  next  ensuing,  the  sum  of  $5000  gold 
coin,  which  sum  was  accepted  and  received  by  plaintiffs  as  the  con- 
sideration for  granting  such  right  and  privilege,  and  said  plaintifis 
did  then,  in  considei-ation  of  such  payment,  grant  to  defendant 
such  privilege  and  right  of  way,  and  thereupon  defendant  took 
possession  of  the  route  for  a  railway,  so,  as  aforesaid,  surveyed  bj 
It)  and  immediately  thereafter  expended  a  large  sum  of  money,  to 
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wit,  $5000  and  upwardc,  in  the  construction  of  a  railway  track, 
switches,  turn-table,  sheds,  etc.,  for  the  convenient  management  and 
operation  of  a  railway,  all  of  which  was  well  known  to  plaintiffe  on 
tiie  10th  day  of  September,  1868,  and  from  thence  hitherto." 

There  is  no  findinff  that  defendant  did  or  did  not  pay  to  plain- 
tiffs,  on  the  Ist  of  Auj^ust,  1868,  or  on  any  other  day,  $5000,  or 
any  sum,  "for  the  privilege  and  right  of  mamtaining  a  railway  de- 
pot and  appurtenances  connected  with  a  railway  where  the  same  is 
now  located,  ...  for  the  period  of  fifty  yeare  then  next  ensu- 
ing,"  or  that  the  same  was  or  was  not "  accepted  and  received  by 
plaintife  as  the  consideration  for  granting  such  right  or  privilege," 
or  that  plaintijBEs  did  or  did  not  "  then  and  there  grant  to  defend- 
ants such  privilege  and  ri^ht  of  way." 

No  force  is  added  to  tlie  first  of  the  foregoing  findings  by  the 
statement  that  the  consent  of  plaintiff  Robinson  was  with  a  certain 
intention.  The  fact  found  is  that  the  buildings  were  erected  with 
the  consent  of  Robinson.  The  last  finding  amounts  to  no  more, 
except  so  far  as  it  consists  of  matters  of  law,  as  that,  he  "  recog- 
nized "  the  land  in  possession  of  defendant  as  "  its  property"  and 
"  waived  the  error"  in  the  location  of  the  railroad.  Even  if  these 
matters  could  be  treated  as  facts,  there  is  no  averment  in  the 
answer  that  Robinson  had  ^^  recognized  "  the  defendant  as  owner 
or  "  waived  error." 

Assuming  that  defendant  entered  on  the  lands  of  plaintiffs 
with  the  latters'  permission,  there  is  no  averment  in  the  answer, 
nor  any  fact  found  which  would  establish  that  the  license  was  not 
revocable  at  the  will  of  the  licensers. 

The  allegations  in  the  answer — separated  from  the  matters  al- 
le^d  upon  which  the  court  below  omitted  to  find — did  not  justify 
a  judgment  in  favor  of  defendant.  The  court  failed  to  fina  as  to 
some  of  the  averments  of  the  answer,  and  did  find  with  respect  to 
other  matters  entirely  beyond  and  without  the  issues  made  by  the 
pleadings. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 
Wo  concur :  Ross,  J.,  McKee,  J. 


In  the  Matter  of  the  Application  of  the  Kings  Ooiintt  Elevated 

R.  R.  Co. 

(82  New  York  Reports,  05.) 

Under  the  provision  of  the  State  Constitution  (art.  8,  §  18)  prohibiting  the 
construction  of  a  street  railroad  without  the  consent  of  n  8i)ecitied  por- 
tion of  adjacent  property  owners,  or  in  lieu  thereof  a  determination  of 
commissioners  appointed  by  the  Qencral  Term  of  the  Supremo  Court, 
that  such  railroad  ought  to  bo  constructed  and  a  conQrmation  tiiereof  by 
the  court,  the  determination  of  commissioners  is  inoperative  until  so  con- 
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Armed.  The  Qeneral  Term  has  not  a  mere  formal  function;  and,  while 
the  proceeding  before  it  is  in  the  nature  of  an  appeal,  it  has  original 
jurisdiction  so  far  that  it  has  the  power  and  it  is  its  duty  to  review  the 
whole  case  and  to  pass  upon  the  sufficiency  of  the  facts  to  warrant  the 
determination,  and  it  is  within  the  discretion  of  said  court  whether  or 
not  to  confirm  the  commissioners'  report. 

The  exercise  of  this  discretion  is  not  reviewable  here. 

It  seems  tliat  where  an  order  of  General  Term  in  such  proceedings  refonDg 
to  confirm  the  report  of  commissioners  does  not  state  whether  it  was 
made  upon  questions  of  law  or  fact,  it  is  to  bo  presumed  that  the  court 
examined  and  passed  upon  the  questions  of  fact  as  well  as  those  of  law. 

Emmet  v.  Hoyt,  17  Wend.,  410;  Merritt  t>.  Thompson,  27  N.  Y.,  233;  Bar- 
rett V.  Wilson,  1  C,  M.  &  R.,  586;  Eaton  v,  Benton,  2  Hill,  576;  Wake- 
man  t>.  Price,  8  N.  Y.,  334;  Thurbcr  d.  Townsend,  22  id.,  518;  Starr  c. 
Trustees  of  Rochester,  6  Wend.,  566;  Regina  t>.  Stock,  8  Ad.  &  £1L, 
405;  Lowell «.  Champion,  6  id.,  410,  distinguished. 

(Argued  Juno  15,  1880;  decided  September  21,  1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court, 
in  the  second  judicial  department,  denying  an  application  to  con- 
firm the  report  of  commissioners  appointed  pursuant  to  chapter 
606,  Laws  of  1875,  to  determine  whether  a  steam  railway  should 
he  constructed  through  certain  streets  in  the  city  of  Brooklyn. 
Keported  below,  20  Hun,  217. 

The  commissioners  reported  that  the  road  ought  to  be  constract- 
ed  and  operated  through  the  streets  specified  in  their  report 

Henry  J.  Scudder  and  John  K.  Porter  for  appellant.  Neither 
the  Constitution  nor  the  statute  vests  in  the  court  the  right  to 
make  or  even  to  participate  in  the  necessary  determination  whether 
this  railroad  onght  to  be  constnicted.  (Rondout  &  Oswego  R  R 
V,  Field,  33  How.  Pr.,  187 ;  In  the  Matter  of  Commissioners  of 
Central  Park,  61  Barb.,  40,  48 ;  In  the  Matter  of  Buskirk  Ave., 
48  id.,  9  ;  In  the  Matter  of  South  Seventh  Street,  id.,  12;  In  the 
Matter  of  Central  Park,  16  Abb.  Pr.,  56 ;  In  the  Matter  of  Com- 
missionere,  51  Barb.,  277 ;  Church  Street  Extension  Case,  49  i(L, 
455.)  The  court  could  not  interfere,  unless  the  facts  were  condvr 
sivc  against  the  report.  (In  the  Matter  of  Pearl  Street,  19  Wend., 
652 ;  In  re  Furman  Street,  17  id.,  663 ;  In  re  William  and  An- 
tliony  Streets,  19  id.,  695 ;  Embury  v.  Conner,  3  Comst.,  511- 
523 ;  Davis  v.  The  Mayor,  etc.,  14  N.  Y.,  531.)  Under  the  power  to 
"  confirm"  merely,  the  award  is  conclusive  as  to  all  matters  of  fact 
submitted,  and  tne  determination  on  the  facts  is  not  reviewable. 
(Emmet  v.  Hoyt,  17  Wend.,  416  ;  Merritt  v.  Thompson,  27  N.  Y., 
233;  Barrett  v.  Wilson,  1  Cromp.,  Mees.  &  R  [Exch.]  586,  587; 
2  R.  S.,  88,  §  37;  Eaton  v.  Benton,  2  Hill,  576,  578.)  The  court 
in  confirming  the  determination,  acts  not  as  a  tribunal  of  original 
jurisdiction  but  as  an  appellate  court.  (Easterly  v.  Cole,  3  N.  T.? 
604 ;  3  Comst.,  592  ;  Thurber  v.  Townsend,  22  N.  Y.,  618 ;  Starr 
V.  Trustees  of  Rochester,  6  Wend.,  566 ,  Regina  v.  Stock,  8  AdoL 
&  Ell.,  405 ;  35  Eng.  Com.  L.  R.,  653 ;  6  A.  &  E.,  410-ill.)  The 
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power  given  to  the  Supreme  Court  to  "  confirm"  the  "  determina- 
tion" of  the  commissioners  is  one  of  legal  c(»gnizance.  (Hey wood 
/'.  Buffalo,  13  K  Y.,  539 ;  Mayor  of  Brooklyn  v,  Meserole,  26 
Wend.,  132 ;  Mooers  v.  Smedley,  6  Johns.  Cli.,  28  ;  26  Wend.,  139.) 
The  court  could  not  review  the  facts.  (Adsit  r.  Wilson,  7  How. 
Pr.  66-67;  Gralv.  Pr.  (2d  ed.),  631-33 ;  7  How.,  66, 67;  BirdsalliJ. 
Phillips,  17  Wend.,  464 ;  In  re  Bushwick  Ave.,  48  Barb.,  9 ;  Matter 
of  Central  Park,  16  Abb.,  56 ;  Matter  of  Freeman  Street,  17  Wend., 
649  ;  Troy  &  Boston  R  E.  v.  Lee,  13  Barb.,  169  ;  Matter  of  William 
and  Anthony  Streets,  19  Wend.,  678 ;  48  Barb.,  11 ;  Matter  of  South- 
worth,  5  Hun,  55;  Hatch  v.' Vermont  Cent.,  23  Vt.,  68  ;  Willig 
V.  Baltimore  &  Ohio  E.  E.,  5  Whart.,  460 ;  Winnebiddle  v.  Penn, 
R.  R.  Co.,  2  Grant's  Cases,  32  ;  Teall  v.  Fclton,  1  N.  Y.,  541,  549; 
Kc^ina  v.  Yorkshire,  1  Q.  B.^  629 ;  41  Eng.  Com.  Law,  703  ;  Ellis, 
Black  &  Ellis,  73 ;  96  E.  C.  L.  E.,  73,  75  ;  Eex  v,  London,  3  Bam. 
ik  Cress.,  255;  23  Eng.  C.  L.,  125;  3  B.  &  C.,  271,  275.)  The 
order  of  confirmation  operates  as  a  judgment  binding  both  parties. 
Matter  of  Ehinebeck  R.  E.,  61  N.  Y.,  249;  S.  P.,  Mayor  v.  Col- 
gate, 2  Kern,  148.)  As  the  General  Term  had  no  power  to  inter- 
fere with  the  determination  of  the  commissioners,  on  the  ground 
that  they  should  have  drawn  a'  different  conclusion  from  the  evi- 
dence, its  refusal  to  confirm  was  an  error  in  law.  (Bumham  v, 
Butler,  31  N.  Y.,  480;  Thurber  v.  Townsend,  22  id.,  517;  Noves 
r.  Hewett,  16  Wend.,  145-6.)  The  order  is  appealable  to  this 
conrt.  Code  of  Proc,  §  11 ;  Code  of  Civil  Proc.,  §  190,  subd.  3  ; 
Matter  of  Townsend,  22  N.  Y.,  67 ;  Matter  of  Eyers,  72  id.,  4 ; 
Laws  of  1875,  p.  746,  §  22,  id.  741,  §  2. 

William  C.  Dewitt  &  Benjamin  F.  Tracy  for  respondents,  De- 
tenninations  by  the  General  Term,  in  proceedings  like  the  present, 
are  of  the  nature  of  judgments  by  that  court  reviewing  the  verdicts 
of  juries  on  questions  of  fact,  and  fall  under  the  same  rules.  (Mat- 
ter of  John  and  Cherry  Streets,  19  Wend.,  659  ;.Stryker  v.  Kelly, 
7  Hill,  19,  20.)  Orders  from  the  Supreme  Court  granting  or  re- 
iusiug  remedies,  according  to  the  judgment  of  that  court,  upon 
great  questions  of  public  policy  or  convenience  are  in  their  nature 
discretionary,  and  not  reviewable  by  this  court.  (People  v.  Still- 
well,  19  N.  Y.,  531 ;  People  v.  Campbell,  72  id.,  496 ;  Lemorence 
r.  Farley,  73  id.,  187;  In  Matter  of  Commissioners  of  Washington 
Park,  56  id.,  156-7 ;  19  id.,  532-3 ;  In  re  Mount  Mon-is  S(juare,  2 
Hill,  28 ;  People  v.  Supervisors  of  Allegany,  15  Wend.,  106 ;  Peo- 
])le  V.  Stillwell,  supra.)  In  the  proceedings  at  bar,  the  Supreme 
Court  acted  with  all  its  powers  and  discretion  enlarged  and  not  fet- 
tered. Matter  of  N.  Y.  C.  &  H.  E.  E.  E.  Co.,  64  N.  Y.,  60; 
Matter  of  the  Mayor,  49  id.,  150 ;  Commissioners  of  Central  Park, 
50  id.,  493  ;  Matter  of  Canal  and  Water  Streets,  12  id.,  412  ;  Mat- 
ter of  Opening  Seventh  Avenue,  29  How.,  180  ;  Matter  of  Dodd, 
27  N.  Y:,  629. 

2  A.  &  £.  R.  Cas.— 28 
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FoLOEB,  Ch.  J. — The  order  appealed  from  is  silent  as  to  the 
ground  upon  which  it  was  made,  whether  of  law  or  fact.  In  such 
case,  we  are  bound  to  suppose  that  the  General  Term  examined 
the  case  before  it  upon  the  matters  of  fact  involved,  as  well  as  upon 
the  questions  of  law  presented,  and  based  the  order  made  upon 
conclusions  drawn  from  the  former  as  well  as  the  latter.  If  it 
were  not  so,  the  party  feeling  aggrieved  should  have  seen  to  it 
that  it  was  expressed  in  the  order  that  it  was  grounded  upon  con- 
clusions of  law  only.  In  the  case  in  hand  the  use  of  this  role  will 
not  harm  the  appellants,  for  it  is  palpable  from  the  whole  ease, 
and  especially  from  the  prevailing  opinion  at  General  Term  ito 
which  we  would  not  resort  to  contradict  the  order,  or  to  explain  ii 
even  unless  it  were  ambiguous),  that  the  refusal  to  confirm  the  re- 
port of  the  commissioners  was  because  the  General  Term  deemed  it, 
as  a  matter  of  fact,  improper,  inexpedient  and  impolitic  to  ao 
otherwise.  Now  this  was  the  exercise  of  discretion  by  the  Greneral 
Term.  With  the  appropriate  exercise  of  discretion  by  that  tri- 
bunal, this  tribunal  may  not  interfere.  (The  People  ex  rel  Y:in- 
derbilt  v.  Still  well,  19  N.  Y.,  531.)  That  the  court  below  had  .\ 
discretion  to  exercise  in  making  or  withholding  confirmation  of 
the  report  of  the  commissioners  we  cannot  doubt.  It  was  con- 
sidered worthy  of  a  constitutional  provision  (Const.,  art,  3,  >; 
18),  that  no  street  railroad  should  be  authorizea  by  law  withon: 
the  consent  of  a  fixed  proportion  of  adjacent  property  owners ;  o: 
if  that  consent  could  not  be  obtained,  without  the  determination  of 
commissioners  appointed  by  the  General  Term  of  the  Supremr 
Court  of  the  district  that  such  railroad  ought  to  be  constrnctei, 
and  a  confirmation  of  that  determination  by  the  court ;  which twi 
acts  might  be  taken  in  lieu  of  the  consent  of  the  owners.  It  :^ 
manifest  that  in  this  provision  of  fundamental  law  a  grave  niatt*^ 
was  dealt  with.  It  is  not  reasonable  to  hold  that  in  fixing  whi* 
should  be  a  safe  and  sufficient  substitute  for  the  consent  of  private 
owners  of  property,  the  Supreme  Court  at  General  Term  should  '  t^ 
brought  in  to  act  onlv  a  clerical  or  formal  part,  and  to  confinn. 
without  exercise  of  judgment  upon  the  facts  and  circumstance?  "t* 
the  case,  the  determination  of  the  commissioners  appointed  bv  i* 
It  is  plain  that  a  great  evil  was  seen  to  exist,  and  a  crying  neell  of 

i)ermanent  and  effective  repression  of  it.  That  evil  was  the  heei: 
ess  and  unneeded  making  of  street  railroads,  to  the  hatm  of  owi> 
ei-s of  adjacent  property.  The  means  of  repression  was  the prohili- 
tion  of  the  construction  of  them  without  consent  of  one  naif  vf 
those  owners,  or  a  sober  inquiry  whether  they  ought  to  be  con- 
structed or  operated,  to  be  made  by  commissioners  appointed  hj 
the  court,  with  their  determination  inoperative  until  confirmed  bv 
the  court.  When  we  consider  what  it  is  that  is  to  be  confirmed  bj 
the  court,  we  see  that  it  is  putting  too  small  a  duty  upon  it,  to  l»e 
equal  to  the  gravity  of  the  matter  upon  which  it  is  acting,  to  hold 
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that  it  is  to  confirm  without  adjudging  upon  the  reasons  for  and 
against  the  determination  reported  to  it.  What  is  submitted  to  the 
commissioners  is  whether,  notwithstanding  the  dissent  of  more  than 
one  half  of  the  owners,  the  public  need  is  so  overweening,  that 
there  ought  to  be  a  railroad  laid  along  by  their  property.  The  Su- 
preme Court  at  General  Term  is  to  confirm  the  determination  of 
the  commissioners  that  it  ought,  before  the  refusal  of  the  owners  is 
to  go  for  naught.  It  would  be  absurd,  in  such  case,  that  the  Gen- 
eral Term  must  confirm  as  a  matter  of  course,  without  inquiry  and 
without  consideration  of  the  facts  and  circumstances  bearmg  upon 
the  vital  inquiry,  viz.,  ought  the  private  right  and  resistance  to 
give  way  to  the  public  necessity  ;  or  with  only  such  power  of  re- 
view as  would  show  whether  the  commissioners  had  made  no  legal 
errors.  That  vital  inquiry  is  one  of  fact,  and  of  expediency  and 
public  policy.  Whether  a  proper  determination  of  it  has  been 
made  may  be  known  only  by  a  review  of  the  facts  and  considera- 
tions on  which  it  lias  been  based.  No  confirmation  of  it  as  an  act 
of  judicial  power,  in  the  proper  exercise  of  such  power,  can  be 
conceived  of  without  such  a  review.  Such  seems  to  us  to  be  a 
proper  idea  of  the  function  conferred  upon  the  General  Term  by 
the  constitutional  provision,  in  view  of  the  evil  sought  to  be  quieted 
by  it,  and  the  solemnity  and  gravity  of  the  means  used  therefor. 

And  that  interpretation  is  sustained  by  the  adjudications  in  anal- 
ogous cases.     Thus  it  was  held  that  the  opposition  to  a  motion  to 
confirm  a  report  of  commissioners  of  estimate  and  assessment,  in  a 
street  opening  case,  is  in  the  nature  of  an  appeal.     (In  re  Mt.  Mor- 
ris Square,  2  Hill,  14,  27.)    If  an  appeal,  or  in  the  nature  of  one, 
then  the  Supreme  Court  is  called  upon  to  do  more  than  a  formal 
act ;  it  must  exercise  its  discretion  or  judgment  on  the  case  before 
it  in  all  its  features  of  fact  and  law.     So  In  re  N.  Y.  C.  &  H.  R. 
R.  R.  Co.  (64  N.  T.,  60),  it  is  held,  that  where  cause  is  shown  for 
setting  aside  an  order  theretofore  made,  confirming  report  of  com- 
missioners of  the  appraisal  of  lands  taken  for  a  railroad,  there  is 
power  to  entertain  a  motion  therefor ;  and  that  if  there  be  not  an 
entire  lack  of  merit  in  the  motion,  whether  it  shall  be  gi-anted  is  a 
question  of  discretion,  the  exercise  of  which  may  not  be  reviewed 
in  the  Court  of  Appeals.     (See,  also,  N.  Y.  C.  R.  R.  Co.  v.  Mar- 
vin, 11  N.  Y.,276 ;  In  re  Canal  Street,  12  id.,  406-413  ;  Striker  v. 
Kelly,  7  Hill,  9,  19-20.)    Many  of  the  opinions  given,  in  adjudicat- 
ing upon  this  topic,  dwell  upon  the  protection  found  for  private 
rights  in  the  power  of  supervision  and  review  lodged  in  the  Su- 
preme Court ;  and  the  fact  that  that  power  is  there  lodged,  and  the 
consideration  that  it  is  ample  for  the  pui-pose  have  helped  to  the 
conclusion  that  it  was  meant  that  the  power  of  that  court  should 
cover  the  whole  case,  and  its  decision  should  be  the  last  one.     So  it 
is  In  re  Dodd,  27  N.  Y.,  629.    The  language  of  this  court  In  re  N. 
Y.  El.  R.  R  Co.,  70  N.  Y.,  327,  359,  to  the  effect  that  the  deter- 
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mination  of  the  commissioners  cannot,  or  at  least  ought  not,  to  be 
interfered  witli  upon  that  appeal,  should  be  understood,  as  indeed 
it  reads,  that  we  (i.^.,  the  Court  of  Appeals)  cannot  or  ought  not 
so  to  do.  And  here  it  mav  be  said  tnat  the  determination  of  one 
or  both  boards  of  commissioners  of  the  necessity  of  a  street  railroad 
is  not  equivalent  to  a  determination  to  that  end  made  by  the  Legis- 
lature itself.  It  has  been  sometimes  said  that  it  is.  A  detennina- 
tion  of  the  Legislature  itself  would  be  effectual  without  a  confirma- 
tion of  it  by  tlie  General  Tenn.  But  a  determination  of  conunk- 
sioners  has  no  effect  until  it  is  passed  upon  and  confirmed  by  the 
General  Term.  Manifestly  the  Legislature  did  not  mean  that  it 
should  be  final  or  self-operative. 

It  is  objected  that  the  interpretation  that  we  make  gives  too 
much  force  to  the  word  conji/rm^  and  confers  more  power  upon  the 
General  Term  than  the  Constitution  meant  to  do  by  the  require- 
ment that  the  determination  of  the  commissioners  to  be  operative 
should  be  confirmed  by  that  tribunal.  We  do  not  rest  our  inter- 
pretation alone  upon  the  bare  sense  of  that  word,  but  mainly  upon 
the  scope  and  purpose  of  the  whole  of  this  provision  of  the  organic 
law,  which  culminate  in  the  direction  that  the  determination  con- 
firmed by  the  court  may  be  taken  in  lieu  of  the  consent  of  the 
property  owners.  The  cases  cited,  such  as  Emmet  v.  Hoyt  17 
Wend.,  416;  Merritt  v.  Thompson,  27  N.  Y.,  233;  Barrett  v.  "Wil- 
son, 1  C.  M.  &  Boscoe,  586,  are  not  in  conflict ;  for  they  are  based 
upon  a  statute  which  specifies  on  what  grounds  an  award  of  Jirbi- 
tration  may  be  vacated  or  modified.  By  express  provision  of  Btat- 
ute  the  award  is  to  be  confirmed  by  the  court,  unless  some  one  of 
those  grounds  is  shown  to  exist  (2  K.  S.,  642,  §§  9,  10,  11),  or  they 
go  uj)on  the  reason  that  the  parties  have  themselves  agreed  and 
submitted  to  be  bound  by  the  conclusions  of  fact  of  the  arbitrator 
chosen  by  themselves ;  or,  as  in  Eaton  v,  Benton,  2  Hill,  57G,  the 
rule  is  observed  that,  in  general,  where  a  referee  or  a  jury  liiis 
passed  upon  conflicting  evidence,  the  finding  made  must  lie  regard- 
ed as  conclusive ;  a  rule  that  we  do  not  think  is  paramount  in  a 
case  like  that  in  hand. 

It  is  also  contended  that  the  General  Term  is  not,  in  the  matter 
committed  to  it  by  this  constitutional  provision,  a  tribunal  of  origi- 
nal jurisdiction,  but  simply  an  appellate  court.  It  is  then  ui^ 
that  an  appellate  court  has  no  power  by  implication  to  review  find- 
ings of  fact.  Now  although  we  concede  that  the  proceeding  to 
confirm,  or  otherwise,  the  determination  is  in  the  nature  of  an  ap- 
peal, so  that  the  General  Term  has  not  a  mere  formal  fimction  onlv, 
we  cannot  admit  that  the  tribunal  that  has  the  power  to  appoii.t 
commissioners,  whose  duty  it  is  to  make  report  to  the  authority 
that  created  them,  which  report  is  of  no  effect  until  confirmed  bv 
that  authority,  is  not  a  tribunal  of  original  jurisdiction,  so  far  as  to 
have  the  function  to  review  the  action  and  conclusion  of  its  com- 
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missioners  in  all  the  particulars  that  enter  therein.  So  that  the 
cases  cited  on  this  point,  Wakeman  v.  Price,  3  N.  Y.,  304  ;  Tlmr- 
ber  V.  Townsend,  22  id.,  518 ;  Starr  v.  Trustees  of  Rochester, 
6  Wend.,  566 ;  Eegina  v.  Stock,  8  Ad.  &  EIL,  405 ;  Lowell  v. 
Champion,  6  id.,  410,  do  not,  in  odr  jud^ent,  affect  the  conclu- 
sions that  we  have  reached.  In  short,  witnout  reviewing  or  nam- 
ing all  the  cases  cited  to  bear  upon  this  question,  we  are  convinced 
that  in  view  of  the  evil  to  be  guarded  against,  and  for  the  effectual 
protection  of  private  rights  so  threatened  as  to  need  a  specific  con- 
stitutional provision  for  their  safeguard,  it  was  meant  that  the 
General  Terra,  in  harmony  with  the  analogies  we  have  produced, 
should  have  the  power  and  duty  to  review  the  whole  case,  and  to 
pass  upon  the  sufficiency  of  the  facts  and  circumstances  to  warrant 
the  determination  of  the  commissioners  that  there  ought  to  be  a 
street  railroad  in  any  municipality,  when  there  was  not  in  favor  of 
it  one  lialf  of  the  property  owners  to  be  affected.  As  we  have 
said,  or  intimated,  the  commissioners  are  to  report  their  determina- 
tion to  the  General  Term,  and  that  determination  is  in  abeyance, 
as  an  operative  act,  until  it  is  confirmed  bv  the  court,  and  it  is  not 
until  then  that  it  may  be  taken  in  lieu  of  the  consent  of  one  half 
of  the  property  owners. 

It  is  plain,  then,  that  the  General  Term,  in  granting  the  order 
from  which  an  appeal  is  sought,  exercised  a  judicial  discretion 
vested  in  it  by  law,  and  that  the  order,  as  one  resting  in  discretion, 
is  not  reviewable  in  this  court. 

The  appeal  should  be  dismissed. 

All  concur. 

Appeal  dismissed. 


Laks  Shobb  &  Michigan  Southern  Bt.  Co.  et  aL 

V, 

The  Chicago  &  Westebn  Indiana  R  R.  Co. 

(96  Illimns  Reports,  125.     September  Term,  1880.) 

In  a  proceeding  in  the  county  court  for  condemnation  for  a  right  of  way  for 
a  railroad  across  the  riorht  of  way  and  railroad  track  of  another  company, 
questions  as  to  the  sufficiency  of  a  city  ordinance  in  respect  to  the  right 
of  the  company  seeking  the  condemnation,  and  as  to  the  right  of  such 
company,  under  the  .Constitution  and  the  Eminent  Domain  act,  to  cross  the 
track  of  another  company,  and  as  to  injury  to  the  franchise  of  the  com- 
pany whose  road  is  sought  to  be  crossed,  and  as  to  the  proposed  crossing 
being  a  continuing  nuisance  resulting  to  the  last-named  company  from 
the  operation  of  the  new  road,  are  all  of  a  character,  if  available  at  all 
to  the  party  relying  upon  them,  such  as  may  be  interposed  as  a  defence 
at  law  in  the  condemnation  proceeding. 

On  error  in  this  court  to  review  a  decree  aissolving  an  injimction  and  dis- 
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missing  the  bill  under  which  it  was  sought  to  restrain  a  railroad  com- 
pany from  further  prosecution  of  proceedings  then  pending  in  the  couDtj 
court  for  condemnation  of  ground  for  right  of  way,  on  motion  that  the 
writ  of  error  be  made  to  operate  as  a  supersedeas  and  that  an  order  be 
entered  staying  the  condemnation  proceedings  until  the  determinatioiL 
of  the  cause  on'error,  it  was  held,  that,  apart  from  any  question  as  to 
the  authority  of  this  court  to  order  a  stay  of  the  proceedings,  it  would 
not  exercise  such  a  jurisdiction  where  the  grounds  of  the  motion  were  of 
such  character  as  might  be  interposed  as  a  defence  at  law  in  the  pro- 
ceeding sought  to  be  stayed. 

Writ  of  Error  to  the  Superior  Court  of  Cook  County. 

The  Chicago  &  Westem  Indiana  R.  R.  Co.  instituted  pro- 
ceeding in  the  county  court  of  Cook  County  for  the  condemna- 
tion ol  a  right  of  way  across  the  right  of  way  and  raihxjad  track 
of  the  Lake  Shore  &  Michigan  Southern  Ry.Co.,  and  also  aero® 
the  right  of  way  and  railway  track  of  the  Cliicago,  Kock  Island  & 
Pacific  R.  R.  Co.,  in  the  city  of  Chicago. 

Pending  these  proceedings,  these  two  latter  companies  exhibited 
their  bill  in  chancery  in  the  Superior  Court  of  Cook  County,  asking 
an  injunction  against  the  former  company,  restraining  it  from 
further  action  in  the  condemnation  proceeding  in  the  county  court. 
An  interlocutory  injunction  was  allowed,  which,  upon  hearing, 
was  dissolved,  and  the  bill  dismissed.  Thereupon  the  complainants 
sued  out  this  writ  of  error,  and  now  move  the  court  that  tlie  writ 
of  error  be  made  to  operate  as  a  supersedeas,  and  that  the  defend- 
ant in  error  be  ordered  to  stay  all  proceedings  in  its  condemnation 
suit  in  the  county  court  until  the  determination  of  this  cause  in 
this  court. 

Mr.  Thomas  F.  Withrow,  Mr.  C.  D.  Roys,  Mr.  J.  L.  High,  and 
Mr.  G.  W.  Kretzinger,  for  the  motion,  contended  that  the  record 
discloses  a  clear  case  of  irreparable  injury  which  will  be  sustained 
by  plaintiffs  in  error,  unless  the  condemnation  proceedings  are 
stayed  until  the  determination  of  this  cause  in  this  court. 

Counsel  referred  to  the  case  of  Dunbar  v.  The  Chicago  &  "West- 
ern Indiana  R.  R.  Co.,  95  111.,  571,  as  settling  only  one  of  the  several 
questions  presented  in  this  cause,  viz.,  the  effect  of  the  ordinance 
of  the  city  of  Chicago  granting  permission  to  defendant  in  error 
to  enter  the  city.  Counsel  said  :  That  case  was  one  for  the  con- 
demnation of  private  property  for  railroad  purposes.  In  this  case, 
it  is  sought  to  condemn  a  crossing  or  intersection  of  railroad 
property  for  no  higher  use  or  purpose.  In  addition  to  the  question 
of  the  effect  of  the  ordinance,  it  was*  insisted  that  defendant  in 
error  should  not  be  allowed  to  condemn  the  proposed  crossing, 
because : 

1.  The  Constitution  limits  the  exercise  of  the  right  of  eminent 
domain,  and  has  not  extended  it  to  authorize  the  proposed  con- 
demnation. 
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2.  The  property  of  one  corporation  cannot  be  subjected,  by  the 
exercise  oi  the  right  of  eminent  domain,  to  a  use  in  the  behalf  of 
another  corporation  of  no  higher  nature  than  that  to  which  it  was 
originally  subjected. 

3.  The  General  Assembler  has  provided  neither  tribunal,  method 
nor  procedure  for  determitiing  the  point  and  manner  of,  or  the 
compensation  for  the  crossing  of  one  railroad  for  another  in  the 
event  of  a  disagreement  between  the  two  roads,  the  Eminent  Do- 
main act  having  no  application  to  such  case. 

4.  The  injury  to  the  franchises  of  plaintiffs  in  error  which  would 
result  from  the  proposed  crossing. 

5.  The  continuing  nuisance  which  would  result  to  plaintiffs  in 
error  from  the  proposed  crossing  and  from  the  operation  of  the 
new  road  by  three  other  lines  oi  railroad,  as  proposed. 

In  support  of  the  jurisdiction  of  this  court  to  order  the  stay  of 
proceedings,  counsel  cite  Rev.  Stat.  1874,  ch.  37,  sec.  7 ;  Huguenin 
t'.  Bassley,  15  Ves.,  180 ;  Chegary  v.  Scofield,  1  Halst.  Ch.,  525 
Doughty  V.  Somerville  &  E.  E.  K.  Co.,  3  Halst.  Ch.,  629  ;  Insur- 
ance  Co',  v.  Ward,  20  Wend.,  588 ;  Eden  on  Injunc,  374-5. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  contra,  contended  that 
the  motion  for  a  stay  order  is  simply  a  motion  for  an  original  in- 
junction in  this  cause,  which  this  court  has  no  authority  to  grant, 
citing  Eev.  Stat.  1874,  ch.  69,  sec.  1,  as  indicating  the  only 
method  of  continuing  an  injunction  which  has  been  once  dissolved 
by  the  inferior  court. 

Counsel  referred  to  Eev.  Stat.,  ch.  37,  sec.  7,  cited  by  plaintiffs 
in  error,  and  insisted  that  section  refers  solely  to  final  prpcess  in 
coBes  which  have  been  determined  by  the  Supreme  Court. 

Moreover,  it  was  contended  that  the  alleged  grounds  for  this 
motion  are  available  as  a  defence  to  the  proceeding  in  the  county 
court  and  slionld  there  be  interposed.  Being  available  as  a 
defence  at  law,  the  court  will  not  enjoin  the  pi-oceedings — citing 
New  York,  etc.,  v.  American,  11  Paige,  384;  iJeauchamp  v.  Put- 
nam, 34  111.,  378;  Smith  v.  Short,  11  Iowa,  523;  Powell  v. 
Chamberlain,  22  Geo.,  123 ;  Gibson  v.  Moore,  22  Texas,  611. 

In  support  of  the  proposition  that  tlje  defence  can  be  made  in 
the  condemnation  suit,  the  case  of  P.,  P.  &  J.  R.  R.  Co.  v.  P.  & 
S.  E.  R  Co.,  66  111.,  174,  was  cited. 

Walkbb,  J. — So  far  as  we  can  gather  from  the  suggestions  made 
in  support  of  this  motion,  the  grounds  alleged,  if  available  at  all 
to  the  party  relying  upon  them,  appear  to  be  of  a  character  such 
as  may  be  interposed  as  a  defence  at  law  in  the  condemnation  pro- 
ceedings now  pending  in  the  county  court,  so  that,  even  conceding 
that  this  court  has  the  power  to  order  a  stay  of  those  proceedings, 
it  would  not  be  an  appropriate  exercise  of  such  a  jurisdiction. 
The  defence  being  of  a  character  which  may  be  made  at  law,  there 
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i8  no  reason  for  ordering  a  Btaj  of  proceedings  in  thecoart  in  which 
it  may  be  interposed. 

Should  the  defence  not  be  allowed  in  the  county  court,  the  rail- 
road companies  have  their  remedy  by  appeal  to  the  proper  tribunal, 
where  the  case  may  be  reviewed. 

Motion  denied. 


Lake  Shosb  &  Michigan  Southern  R.  R.  Oa  et  aL 

V. 

Chicago  &  Western  Indiana  Ry.  Co. 
(97  lOinaii  Reports,  nXi^— February  8,  1881.) 

Where  property  has  already  been  appropriated  to  public  use,  and  is  in  f Mi 
in  such  use  in  the  hands  of  one  railroad  corporation,  it  can  not  right- 
fully be  taken  away  from  such  corporation,  even  by  authority  of  a 
statute,  for  the  purpose  of  subjecting  it  to  the  same  public  use  in  the 
hands  of  another  corporation.  To  warrant  the  taking  of  property  of  one 
party  already  appropriated  to  public  use,  and  placing  it  wholly  or  in 
part  in  the  hands  of  another  party  for  a  public  use,  it  is  essential  that 
the  new  use  be  a  different  use,  and  also  that  the  chance  from  the  present 
use  shall  be  for  the  benefit  of  the  public.  Whether  the  new  use  he  dif- 
ferent from  the  present  one  is  a  judicial  question,  for  the  courts  to 
decide :  but  where  such  new  use  may  be,  in  its  nature,  a  public  benefit^ 
whether  the  change  will  be  for  the  benefit  of  the  public  is  a  political 
question,  \o  be  determined  by  the  law-making  power. 

In  a  proceeding  to  condemn  a  part  of  the  property  of  one  railroad  for  the  use 
of  atiother  leading  from  other  and  different  points  and  regions  of 
country,  the  use  is  not  the  same  as  that  of  tho  prior  road,  but  is  rather  a 
joint  or  co-operative  use,  to  be  exercised  and  enjoyed  by  both  railroad 
companies,  so  as  to  furnish  the  public  an  additional  line  of  travel  and 
transportation,  and  may  be  properly  granted  by  legislative  action. 

The  right  to  exercise  the  power  of  taking  private  property  for  public  use  » 
one  of  the  recognized  powers  of  sovereignty,  and  is  one  of  the  attributes 
inherent  in  the  State.  The  power  to  declare  under  what  circumstances 
that  right  may  be  exercised,  and  to  provide  the  mode  of  its  exercise,  was 
conferred  upon  the  General  Assembly  by  that  clause  of  the  Constitution 
which  vested  in  that  body  **the  legislative  power"  of  the  State.  Bt 
sec.  13,  art.  2,  that  power  Is  not  granted,  but  is  merely  recognized,  and 
its  purpose  is  to  limit  and  regulate  the  exercise  of  the  power.  Sec.  14. 
art  11,  recognizes  the  snme  power,  but  docs  not  profess  to  grant  it  or  to 
add  to  it.  That  section  is  and  proposes  only  to  be  an  authoritatin 
explanation  of  the  extent  and  nature  of  this  power,  and  is  but  declara- 
tory of  the  power  the  State  would  have  had  without  it. 

The  property  of  corporations,  in  so  far  as  concerns  the  ownership  thereof 
and  the  profit  or  gain  to  be  made  from  its  use,  is  to  all  intents  and  pur* 

Eoses  private  property,  although  applied  to  a  use  in  which  the  public 
ave  an   interest;  and  sec.    14,  art.  11,  of  the   Constitution,  simply 
places  such  property,  tlie  same  as  that  of  natural  persons,  within  the 
power  of  eminent  domain,  as  it  was  before  any  such  declaration,  and 
protects  it  the  same  as  any  other  private  property. 
Under  the  present  legislation  a  railroaa  company  is  expressly  authorized,  in  its 
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location  and  coDstruction,  to  cross  and  intersect  any  intervening  railroads 
^  at  any  point  on  its  route,  and  this,  by  necessary  implication,  is  a  ie^slative 
declaration  that  the  subordination  of  premises  already  occupied  by  a 
railroad  company  to  the  use  of  another  for  a  cross-way,  is  a  change  in 
the  use  which  the  public  good  demands ;  but  the  corporation  seeking 
the  right  of  way,  when  the  parties  cannot  agree,  must  select  the  place 
and  manner  of  the  proposed  crossing,  and  the  character  and  conditions 
of  the  use  sought,  and  should  state  the  same  in  the  petition  for  condem- 
nation, to  afford  the  proper  basis  for  ascertaining  the  compensation  to 
^  be  paid. 

Writ  of  Error  to  the  Superior  Court  of  Cook  County ;  the  Hon. 
John  A.  Jamison,  Judge,  presiding. 

The  plaintiffs  in  error  brought  this  suit  in  the  Superior  Court 
of  Cook  County,  by  bill  in  chancery,  against  the  defendant  in 
error,  seeking  to  enjoin  the  further  prosecution  by  the  defendant 
of  certain  proceedings,  pending  in  the  county  court  of  Cook 
County,  to  which  plaintins  in  error  were  made  parties  defendant. 

The  bill  states   that  plaintiffs  in  error  are   joint   owners  and 
tenants  in  common  of  certain  grounds  in  Chicago,  designated  as 
blocks  34  and  35,  of  a  tract  described  in  the  bill,  which  grounds 
were  bought  by  them  many  years  since,  and  that  the  same  have 
ever  since  been  in  their  possession,  having  always  been  used  exclu- 
sively for  railroad  purposes;  that  each   of  plaintiffs  in  error  is 
operating  a  line  of  more  than  1000  miles  of  main  track,  and  is 
doing  business  as  a  common  carrier  of  freight  and  passengers ;  that 
the  business  of  each  has  been  carried  on  for  over  twenty  years,  and 
is  very  large  and  is  now  increasing,  and  has,  within  the  three  years 
next  preceding,  increased  more  than  75  per  cent ;  that  they  have 
already  constructed,  and  in  actual  operation  various  lines  of  track 
over  these  grounds ;  that  the  whole  of  said  premises  is  necessary 
for  the  use  and  occupation  of  the  roads  of  coniplainants ;  that  the 
tracks  of  the  Chicago,  Burlington  &  Quincy  R.  R.  Co.  pass  over 
these  grounds,  also  connecting  tracks  for  transfers  from  other  rail- 
roads ;  that  there  are  daily  passing  over  said  premises  more  than 
3500  cars  and  about  400  engines,  and  that  the  business  is  now  so 
great,  and  so  constantly  increasing,  as  to  cause  great  delays  and  in- 
convenience to   complainants;  that  there  is  now  an   immediate 
necessity  for  the  building  by  complainants  of  other  tracks  over 
these  grounds,  and  that  they  intena,  at  an  early  day,  to  construct 
the  same,  and  complainants  cannot  properly  transact  their  business 
or  do  their  duty  to  the  public  without  the  use  of  the  whole  of 
these  premises,  and  further,  that  any  interference  therewith  will 
cause  great  and  irreparable  injury  to  them  and  to  the  interests  of 
the  public  committed  to  their  charge  as  carriers;  that  defendant's 
articles  of  incorporation  are  for  the  construction  and  operation  of 
a  line  of  railroad,  to  begin  at  a  point  on  the  State  line  between 
Illinois  and  Indiana,     ...    to  such  terminus  in  the  dty  of 
Ohica^  as  may  be  selected  by  said  corporation. 
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The  bill  further  states  that  defendant  has  instituted  a  condem- 
nation  suit  in  the  county  court  of  Cook  County  against  complaint 
ants,  to  condemn  fifty  feet  in  width,  diagonally,  through  and 
across  said  premises,  in  a  north-east  and  south-west  direction,  and 
threatens,  unless  i*esti'ained,  to  prosecute  such  proceedings  and  to 
take  possession  of  such  strip  of  land. 

It  is  further  stated  that  if  the  road  of  defendant  be  constracted 
as  proposed,  and  operated,  the  business  thereby  conducted  over 
these  premises  will  be  almost  doubled  ;  that  such  increase  will  so 
hinder  and  embarrass  complainants  in  transferring  freight  and  run- 
ning trains  as  to  cause  an  injury,  constantly  increasmg,  and  not 
susceptible  of  compensation  by  damages  in  a  case  at  law,  and  would 
impair,  infringe,  and  destroy  the  franchises  of  complainants. 

The  bill  also  charges  that  the  construction  and  operation  of 
defendant's  road,  as  proposed,  would,  under  the  circumstances, 
necessarily  be  a  nuisance  of  a  serious  and  inseparable  nature,  in  the 
delay  of  business  and  increased  dangers  to  life. 

The  relief  sought  is  a  perpetual  m junction,  forbidding  the  con- 
demnation proceedings  and  the  construction  of  any  road  over  the 
premises,  and  the  taking  possession  of  any  part  of  the  premises. 

The  answer,  among  otlier  tilings,  says  that  before  September, 

1879,  the  defendant  had  selected  and  located  the  line  for  its  track, 
from  the  city  limits  of  Chicago  to  Fourteenth  Street,  and  that  im- 
mediately thereafter  the  defendant  company  proceeded,  with  the 
knowledge  of  complainants,  to  expend  a  large  amount  of  money  in 
the  purchase  of  lots,  laying  down  of  rails  on  its  line  thus  selected 
in  the  city,  and  to  construct,  at  great  expense,  its  track  thereon; 
and  that,  at  the  time  of  the  filing  of  the  bill,  it  had  a  line  of  road 
constructed  in  the  city,  and  about  ready  for  operation,  from  Four- 
teenth Street  to  the  limits  of  the  city,  continuously,  excepting  over 
the  intervening  property  of  complainants. 

The  answer  also  stated  that  both  of  complainants  and  their  offi- 
cers and  agents  had  full  knowledge  of  the  large  expenditure  of  the 
defendant,  and  of  the  construction  of  a  large  depot  at  Fourteenth 
Street,  which  could  only  be  reached  by  crossing  the  premises  and 
the   main  tracks  of  complainants,  and  that  as  early  as  February, 

1880,  negotiations  were  begun  by  the  defendant  company  with 
the  complainants  for  an  amicable  settlement  of  the  place  and 
terms  of  crossing  these  premises  and  complainants'  mam  tracks; 
that  the  point  of  location  of  defendant's  crossing  was  actually 
selected  and  approved  by  the  officers  of  complainants  more  than 
six  weeks  before  the  filing  of  the  bill,  and  that  a  price  was 
agreed  upon,  which  defendant  should  pay,  for  such  right 
of  way ;  that,  acting  upon  the  faith  of  such  location  bem^ 
settled,  the  defendant,  with  the  knowledge  of  complainants,  haa, 
at  much  expense,  procured  the  necessary  crossing  frogs,  at  the 
requisite  angle,  ready  to  be  laid  upon  the  agreed  strip,  and  had 
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also  procured,  from  the  Chicago,  Burlington  &  Quincy  R.  R- 
Co.  a  right  of  way  to  cross  their  line  on  said  strip,  and  that 
this  was  done  with  the  knowledge  of  complainants,  and  without 
objection  by  them ;  that  afterwards  complainants  repudiated  such 
agreement  and  refused  to  permit  such  crossing,  and  thereupon 
defendant  instituted  the  condemnation  proceedings  to  condemn  an 
easement  for  right  of  way,  crossing  said  strip  as  proposed.  Defen- 
dant insists  in  its  answer  that  the  county  court  thereby  acquired 
paramount  and  exclusive  jurisdiction  over  such  subject-matter,  and 
of  the  persons  of  both  complainants. 

The  answer  also  states  that  complainants  appeared  by  counsel  in 
the  county  ceurt,  and  that  by  tlieir  application  the  hearing  of  the 
proceedings  was  postponed,  and  that  afterwards  plaintiflFs  filed  in 
such  county  court,  as  part  of  said  proceedings,  a  cross-petition, 
praying  compensation  to  be  assessed  for  property  which,  they 
alleged,  woula  be  damaged  but  not  taken,  and  that,  issues  being 
formed  in  the  county  court,  a  jury  was  impanelled  and,  without 
objection  on  the  part  of  complainants,  the  trial  was  entered  upon 
and  begun,  and  a  part  of  the  evidence  heard,  and  that  this  bill  was 
filed  pending  such  trial. 

Defendant  denies  that  the  premises  are  exempt  from  liability  to 
condemnation  in  the  manner  being  pursued  by  defendant,  and 
denies  that  the  prior  location  of  plaintiffs'  roads  upon  the  premises 
prevents  this  defendant  from  locating  said  line  across  the  same 
premises. 

Defendant  denies  that  any  injury  will  accnie  to  complainants 
from  the  pmsecution  of  such  eminent-domain  action,  and  denies 
that  this  court  of  chancery  has  any  jurisdiction  to  interfere  with  or 
exercise  the  eminent-domain  power  of  the  State,  or  to  grant  an 
injunction  staying  the  prosecution  of  said  action. 

The  bill  was  verified  by  an  affidavit  of  L.  H.  Clark,  chief  enjOfin- 
eer  of  the  Lake  Shore  &  Michigan  Southern  R.  R.  Co.  The 
answer  was  verified  by  the  affidavit  of  John  B.  Brown,  president 
of  the  defendant  company. 

A  temporary  injunction  was  allowed  upon  the  filing  of  the  bill. 
After  the  coming  in  of  the  answer,  a  motion  to  dissolve  the  injunc- 
tion was  made  by  defendant,  supported  by  the  affidavit  of  F.  W. 
Hnidekoper,  president  of  the  Cnicago  &  Eastern  Illinois  R.  R. 
Co.,  and  documentary  proofs.  In  opposition  to  the  motion, 
complainants  read  in  evidence  affidavits  of  Jones,  Fleming,  Hop- 
kins and  Paine  and  Chase.  The  Superior  Court  of  Cook  County 
sustained  the  motion  and  dissolved  tne  injiinction^  and  (complain- 
ants' counsel  asking  the  entry  at  once  of  a  final  decree,  and  defend- 
ant's counsel  protesting  against  ii\  it  appearing  to  the  court  that 
no  other  relief  save  the  injunction  was  sought  by  the  bill,  the 
court  ordered  the  bill  of  complaints  to  be  dismissed  for  want  of 
equity.     To  reverse  this  decree,  this  writ  of  error  is  prosecuted.    • 
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Mr.  C.  D.  KoyB,  for  the  L.  S.  &  M.  S.  R.  R.  Co.,  and  Mr.  T. 
F.  Withrow,  for  the  0.  K  I.  &  P.  R.  R.  Co.,  with  J.  L  High 
and  G.  W.  Kretzinger  of  counsel,  argued  that  property  already 
devoted  to  a  public  use,  Buch  as  that  of  plaintim',  could  not  be 
taken  by  the  power  of  eminent  domain  for  another  railway  com- 
pany and  subjected  to  the  same  use.     The  eminent-domain  act 
only  authorizes  the  taking  of  private  property  for  public  use,  and 
does  not  extend  to  the  condemnation  of  a  railroad  crossing.     Se^ 
tion  20  of  the  Railroad  Incorporation  Act  of  March  Ist,  1872,  pro- 
vides as  follows :  *'  To  cross,  intersect,  join,  and  unite  its  railways 
with  any  other  railway  before  constructed  at  any  point  in  ita  route, 
And  upon  the  grounds  of  such  other  railway  company,  with  the 
necessary  turnouts,  sidings,  and  switches,  and  other  conveniences 
in  furtherance  of  the  object  of  its  connections  ;  and  every  corpora- 
tion whose  railway  is  or  shall  be  hereafter  intersected  by  any  new 
railway  shall  unite  with  the  corporation  owning  such  new  railway 
in  forming  such  intersections  and  connections,  and  grant  the  facili- 
ties aforesaid  ;  and  if  the  two  corporations  cannot  a^ee  upon  the 
amount  of  compensation  to  be  made  therefor,  or  the  points  and 
manner  of  such  crossings  and  connections,  the  same  shall  be  ascer- 
tained and  determined  in  manner  prescribed  by  law;"  but  the 
legislature  have   not,  by  the  eminent-domain   act   or  otherwise, 
"prescribed  by  law"  any  method  of  determining  the  point  and 
manner  of  a  railroad  crossing,  or  the  compensation  to  be  paid 
therefor,  in  the  event  of  a  disagreement  between  the  parties.    It 
is  plainly  a  casus  omissus,  and  until  the  omission  is  supplied,  by 
legislative  enactment,  there  can  be  no  condemnation  of  a  railroad 
crossing  in  this  State.     No  express  power,  therefore,  being  con- 
firmed, none  can  be  implied  under  the  doctrine  of  necessary  impli- 
cation.    Mills  on  Eminent  Domain,  sec.  46 ;  Matter  of  City  of 
BnfiFalo,  68  N.  Y.,    167;    Milwaukee  <fe   St.  Paul    Ry.  Co.  r. 
Citv  of  Faribault,  23  Minn.,  167,  and  cases  cited;  Hicko  v.  Hine, 
23  "Ohio  St.,  523 ;  Inhabitantb  of  Springfield  v.  Conn.  R.  R.  Co., 
4  C-ush.,  63  ;  Rensselaer  &  Saratoga  R.  R.  Co.  v,  Davis,  43  N.  Y., 
137. 

Lawrence,  Campbell  &  Lawrence,  for  defendant  in  error,  con- 
tended that  the  inconvenience  and  hardship  resulting  from  the 
crossing  in  no  manner  affected  the  ri^lit  to  cross,  citing  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  77  N.  Y. ;  C,  R:  I.  &  P.  R.  R.  Co.  v.  Town 
of  Lake,  71  111.,  335.  To  the  point  that  the  legislature  had  not 
prescribed  the  means  for  determining  the  point  and  manner  of 
crossing  another  road,  and  the  compensation  therefor,  they  argued 
that  the  provision  of  the  railway  act  authorizing  the  new  company 
"  to  lay  out "  its  road,  "  to  construct  the  same,"  necessarily  author- 
ized the  company  to  fix  the  points  and  manner  of  crossing,  leaving 
only   a  jury  to  determine,  under  the  eminent-domain  act,  the 
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damages  to  be  paid.  The  eminent-domain  act  provides,  '^  in  all 
cases  where  the  right  ...  to  construct  or  maintain  any  .  .  .  rail- 
road  .  .  .  has  been  heretofore  or  shall  hereafter  be  conferred  .  .  , 
upon  any  .  .  .  corporation,  such  corporation  may  exercise  the 
power  of  eminent  domain." 

In  any  view  that  can  be  taken  of  this  case,  a  court  of  chancery 
has  no  jurisdiction.  If,  as  claimed  by  counsel  for  appellant,  the  act 
of  the  legislature  authorizing  one  railroad  company  to  cross  the  line 
of  anotlier  is  void,  that  defence  can  be  made  in  the  suit  for  con- 
demnation. If,  as  claimed  by  counsel,  the  right  given  by  the 
statute  cannot  be  enforced,  because  no  mode  has  been  prescribed 
by  law  for  determining  the  differences  between  the  two  companies, 
tliat  defence  can  also  be  made  in  the  suit  for  condemnation. 
There  is,  in  short,  not  a  single  head  of  chancery  jurisdiction.  The 
rights  claimed  are  purely  legal  rights,  and  as  f  uDy  cognizable  in  a 
court  of  law  as  in  one  ot  equity. 

Mr.  Chief- Justice  Dickey  delivered  the  opinion  of  the  court : 
Counsel  for  plaintiffs  in  error,  after  stating  the  proposition  that 
the  General  Assembly  of  this  State  has  no  power,  under  our  con- 
stitution, to  take  or  to  authorize  the  taking  of  private  property 
from  one  owner  for  the  mere  purpose  of  giving  it  to  anotlier,  and 
that  it  is  only  where  such  taking  is  "  for  public  use"  that  the 
power  of  eminent  domain  can  rightfully  be  exercised,  insist  that 
where  property  has  already  been  appropriated  to  public  use,  and  is, 
in  fact,  in  such  use  in  the  hands  of  one  corporation,  it  cannot  be 
rightfully  taken  (even  by  the  authority  of  the  statute  to  that  effect) 
away  from  such  corporation,  for  the  purpose  of  subjecting  it  to 
the  sjmie  public  use  in  the  hands  of  another  corporation.  This 
position  we  do  not  question.  Where  the  public  use  in  question  is 
the  same,  such  taking  would  undoubtedly  degenerate  into  a  taking 
from  one  for  the  mere  purpose  of  givmg  to  another,  which  we 
hold  (under  our  institutions)  is  not  within  the  domain  of  legisla- 
tive power. 
To  warrant  the  taking  of  property  of  one  party,  already  appro- 

Eriated  to  a  public  use,  and  placing  it  wholly  or  in  part  in  the 
ands  of  anqther  party  for  a  public  use,  it  is  essential  that  the  new 
use  be  a  different  use,  and  also  that  the  change  from  the  present 
use  to  the  new  use  shall  be  for  the  benefit  of  the  public.  Whether 
the  new  use  be  different  from  the  present  use  is  a  judicial  question 
which  courts  may  decide.  But  where  the  new  use,  in  its  nature, 
may  be  a  public  benefit,  whether  the  change  will  be  for  the  benefit 
of  the  public  is  a  political  question,  to  be  determined  by  a  political 
department  of  the  government,  and  generally,  if  not  alwiiys,  by 
the  law-making  power. 

The  new  use  in  the  case  at  bar,  in  its  nature,  may  be  a  public 
benefit,  and  clearly  it  is  not  the  same  use.    By  the  present  use  the 
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public  has  tlie  benefit  of  an  easement  upon  these  premises  for  the 
passage  of  freight  and  passengers  along  the  lines  already  con- 
structed, leading  to  and  from  certain  points  and  regions  of  country. 

By  the  new  use — ^the  use  sought  by  the  condemnation  proceed- 
ings in  question — the  public  will  have  the  benefit  of  an  easement 
upon  these  premises  for  the  passage  of  freight  and  passengers, 
along  another  and  an  additional  line  leading  to  and  from  certain 
other  and  different  points  and  regions.  Heretof orc  these  premises 
have  been  subjected  to  the  exdusivo  use  of  complainants  in  the 
movement  of  their  trains.  The  new  use  to  which  it  is  proposed  to 
subject  these  premises  is  a  joint  use,  or  rather  a  co-operative  use,  to 
be  exercised  and  enjoyed  by  both  complainants  and  defendant,  so 
as  to  furnish  to  the  public  an  additional  line  of  travel  and  transpor- 
tation. 

It  is  error  to  assume,  as  counsel  seem  to  do,  that  the  present 
use  and  the  proposed  use  are  necessarily  identical,  merely  because 
the  property  is  now  used  "  for  railroad  purposes,"  and  the  new 
use  IS  also  to  bo  "  for  railroad  purposes."  One  use  for  railroad 
purposes  may  differ  essentially  from  another  use  for  railroad  par- 
poses.  Upon  this  error,  alone,  rests  the  assertion  of  counsel,  that 
the  thing  sought  is  to  take  the  property  from  one  for  no  other 
purpose  than  to  give  it  to  another.  W  ere  tlie  ai^^ument  of  counsel 
sound  in  this  regard,  the  State  could  have  no  power  to  authorize 
the  crossing  of  an  existing  railroad  by  a  new  railroad,  under  any 
circumstances,  without  the  consent  of  the  comj^any  in  possession 
of  the  road  already  constructed.  This  view  cannot  be  sanc- 
tioned. 

It  is  also  suggested  that  private  property  alone  is  subject  to  such 
condemnation,  and  that  the  property  m  question  cannot  properly 
be  regarded  as  private  property,  and  is,  therefore,  not  the  kind  of 
property  referred  to  in  sec.  13,  art,  2,  of  the  constitution,  wherein 
it  is  said,  "  Private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  Such  compensation,  when 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  as  shall  be 
prescribed  by  law."  It  is  contended  that,  instead  of  being  private 
property,  these  premises  are  a  peculiar  kind  of  property,  or  rather 
property  so  peculiarly  conditioned  that  they  can  be  appropriated 
for  another  public  use  (if  at  all)  only  by  legislation,  under  a  sn^v 
posed  grant  of  power  in  sec.  14,  art.  11,  of  the  constitution. 
And  it  is  insisted  that  "  until  the  General  Assembly  shall  have 
provided,"  by  statute,  "  the  necessary  judicial  machinery  for  that 
purpose,"  the  supposed  authority  conferred,  as  is  said,  by  sec,  14, 
art.  11,  cannot  be  exercised ;  and  it  is  contended  that  the  General 
Assembly  has  not,  by  any  statute,  declared  the  "public  necessity" 
referred  to  in  that  section,  which  is  essential  to  the  right  to  take 
such  property,  and  has  not,  "  by  any  act,  conferred  upon  any  court 
the   power  to  hear  and  determine  any  proceedings  seeJdDg  to 
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condemn  the  right  of  way  over  the  land  of  a  railroad  corpora- 
tion." 

These  enggestionB  rest  npon  what  seems  a  grave  misconception 
of  the  purpose  and  office  of  these  clauses  of  the  constitution.     The 
right  to  exercise  the  power  of  taking  property  for  public  use  is 
one  of  the  recognized  powers  of  sovereignty,  and  is  one  of  the 
attributes  inherent  in  the  State.     The   power  to  declare  under 
what  circumstances  that  right  may  be  exercised,  and  to  provide  the 
mode  of  its  exercise,  was  conferred  upon  the  General  Assembly  by 
that  clause  which  vested  in  that  body  "the  legislative  pcfwer"  of 
the  State.     That  power  is  not  granted,  but  is  merely  recognized  as 
one  of  the  attributes  of  the  State,  by  sec.  13  of  art.  2,  and  the 
purpose  of  that  section  is  to  limit  and  regulate  the  exercise  of  the 
power,  and  to  protect  private  property  against  the  unjust  use  of 
the  power  (so  recognized)  by  a  provision  that  such  property  "  shall 
not  be  taken  or  damaged  "  for  such  use  "  without  just  compensa- 
tion," and  that  such  "  just  compensation,  when  not  made  by  the 
State,  shall  be  ascertained  by  a  jury,  as  shall  be  prescribed  by  law." 
Section  14,  article  1 1,  recognizes  the  same  power,  but  does  not  pro- 
fess to  grant  it  or  to  add  to  it,  but  that  section  is,  and  professes 
only  to  be,  an  authoritative  explanation  of  the  extent  and  nature 
of  this  power.     Ita  language  is :  "  The  exercise  of  the  power,  and 
the  right,  of  eminent  domain    shall  never  be  so  construed  or 
abridged  as  to  prevent  the  taking,  by  the  General  Assembly,  of 
the  property  and  franchises  of  mcorporated  companies  already 
organized,  and  subjecting  them  to  the  public  necessity,  the  same 
as  of  individuals."     This  is  simply  a  declaration  of  the  law  as  to 
the  power  of  the  State,  as  held  and  known  before  any  such  declara- 
tion was  made.     It  is  simply  a  recognition  of  the  truth  (and  the 
placing  of  it  beyond  cavil)  that  the  property  of  corporations  is,  in 
60  far  as  concerns  the  ownership  thereor,  and  in  so  far  as  concerns 
the  profit  or  gain  to  be  made  from  its  use — to  all  intents  and  pur- 
poses— ^private  property,  although  applied  to  a  use  in  which  the 
public  Jiave  an  interest.     A  private  citizen  may  own  a  line  of 
coaches  used  by  him  in  his  business  as  a  common   carrier,  and 
thus  in  public   use,  but  such  coaches   are,  nevertheless,  private 
property.     So  the  boat  of  a  ferry  proprietor,  although  in  use  upon 
a  public  ferry,  is  the  private  property  of  the  owner.     It  has  never 
been  doubted  that  the  property  of  a  railroad  company  is  liable  to 
taxation  as  private  property,  and  liable  to  be  taken  in  execation  in 
satisfaction  of  the  private  debts  of  the  company.     Tliis  14th  section 
of  article  11  was  inserted  out  of  abundance  or  caution,  and  simply 
declares  such  property  to  be  subject  to  the  recognized  power  of 
eminent  domain,  and,  like  other  private  property,  protected  by 
the  limitation  that  private  property  shall  not  be  taten  "without 
just  compensation,  to  be  ascertained  by  a  jury,  unless  the  same  is 
to  be  made  by  the  State. 
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We  find  no  want  of  constitutional  power  in  the  General  Afisem- 
bly  to  provide,  by  law,  for  the  condemnation  of  a  right  of  way  for 
one  railroad  over  another  owned  and  operated  by  another  railroad 
company. 

In  so  far  as  such  property  is  to  be  regarded  as  public  property, 
or  devoted  to  public  use,  the  General  Assembly  may  consent,  in 
behalf  of  the  public,  that  the  character  of  the  use  may  be  so 
changed.  In  so  far  as  the  private  rights  of  the  railroad  eom- 
pany  in  such  property  are  concerned,  such  rights,  like  other 
private 'property,  are  subject  to  the  power  of  the  State  to  con- 
demn and  take  the  same  for  the  new  use,  upon*  payment  of  jus: 
compensation. 

But  it  is  said  that,  conceding  all  constitutional  objections  to  the 
proposed  exercise  of  the  right  of  eminent  domain  in  this  regard 
to  be  removed,  there  still  remains  the  insuperable  objection  tliat 
neither  ways  nor  means  have  been  provided  by  the  Greneral 
Assembly  for  the  condemnation  of  such  crossing,  or  the  mode 
of  determining  the  point,  manner,  and  compensation  therefor; 
and  it  is  suggested  that  it  is  essential  that  some  tribunal  should 
be  invested,  by  law,  with  power  to  fix  the  point  and  manner  of 
crossing,  and  by  its  order  to  make  provision  as  to  whether  such 
crossing  shall  be  under,  at,  or  above  grade,  and  as  to  the  matter  of 
the  construction  and  maintenance  of  the  crossing — at  whose 
exj^ense  and  under  whoee  supervision — and  as  to  the  construction 
and  operation  of  signals,  and  as  to  precedence  in  the  passing  of 
trains,  etc.;  and  that  the  jmblic  necessity  for  this  crossing  has  n^t 
been  established  by  competent  authority,  and  that  no  lawful  con- 
demnation can  be  had  until  these  things  are  done ;  and,  as  a  conse- 
quence, that  the  law  court  has  no  jurisdiction  in  the  matter  of 
the  proposed  condemnation.  Tliis  depends  upon  the  constnietion 
of  our  statutes. 

Before  the  adoption  of  the  present  constitution,  the  General 
Assembly  had  power  to  pass  special  laws  granting  to  a  corporation 
the  right  to  lay  down  railroad  tracks  at  any  given  place,  and  special 
laws  granting  to  particular  corporations  special  privileges,  immuni- 
ties, and  franchises ;  and  had,  also,  power  to  provide  for  fixing,  by 
commissioners,  the  amount  of  compensation  to  be  paid  for  property 
taken  for  public  use ;  and  had,  also,  the  authority,  by  special  law, 
to  declare  tlie  existence  of  a  public  necessity  essential,  in  any  given 
case,  to  the  lawful  taking  or  private  property  for  that  particular 
use,  although,  in  so  doing,  it  might  involve  the  granting  of  a  special 
privilege  to  the  corporation  authorized  to  take  the  same. 

Accordingly,  before  the  adoption  of  the  present  Constitution,  it 
had  been  the  policy  of  this  State,  apparent  irom  its  statutes,  to  per- 
mit the  construction  of  no  railroaa  until  its  terminal  points  nad 
the  special  sanction  of  the  General  Assembly  by  the  enactment  of 
a  special  charter,  or  by  special  act,  if  the  company  were  oi^ganized 
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nnder  the  general  law.  The  fixing  of  the  terminal  points  and  gen- 
eral route  left,  still,  to  the  coijwration  the  fixing  of  the  particular 
location  of  its  Kne  at  most  places.  It  was  also  the  policy  of  the 
State  to  fix  (in  the  first  instance),  by  a  tribunal  of  commissioners, 
the  compensation  to  be  paid  for  the  right  of  way  over  property, 
(whether  that  of  private  citizens  or  of  other  railroad  companies). 
The  points  and  manner  of  crossing  other  railroads  were  also  deter- 
mmed  by  commissioners,  although  the  railroad  company  had  the 
choice  of  the  place  and  manner  of  crossing  the  land  of  tne  private 
citizen. 

After  the  adoption  of  our  present  Constitution,  the  route  and 
termini  could  no  longer  be  specially  sanctioned  in  each  case  by  the 
General  Assembly,  for  that  would  violate  the  constitutional  prohi- 
bition against  special  legislation ;  and  the  proper  compensation 
could,  in  such  cases,  no  longer  be  ascertained  by  commissioners,  for 
that  is  now  required  by  the   Constitution  to  be  ascertained  by  a 

The  General  Assembly  was  directed,  by  another  clause  of  the 
Constitution,  to  "  provide,  by  general  laws,  for  the  organization  of 
all  corporations  hereafter  to  be  created."  In  obedience  to  this 
mandate,  and  restrained  by  the  limitations  mentioned,  the  General 
Assembly  passed  our  present  general  law  for  the  incorporation  of 
railroad  companies,  and  our  present  general  act  relating  to  the  ex- 
ercise of  the  right  of  eminent  domain.  The  former  was  approved,, 
and  went  into  force  March  1, 1872  ;  the  latter  was  approved  April 
10, 1872,  and  went  into  force  on  the  first  day  of  the  next  July. 

By  the  Railroad  Act  of  March  1,  1872,  each  railroad  company 
organized  under  that  act  (as  was  the  appellee  herein)  is  expressly 
authorized  (under  certain  express  limitations,  having  no  bearing 
upon  tins  question)  to  establish  the  terminal  points  of  its  proposed 
road,  "  the  places  from  which  and  to  which  it  is  intended  to  con- 
struct the  proposed  railroad,"  and  "  to  select  the  route"  most  ad- 
vantageous, and  "lay  out  its  road  .  .  .  and  construct  the 
same,"  and  to  acquire  real  estate  for  right  of  way  and  other  corpo- 
rate purposes  by  purchase,  and  hold  the  same;  take  materials 
needed  from  lands  adjacent  to  its  route ;  to  construct  its  railway 
over  any  plank  road,  turnpike  or  canal  which  its  route  might  touch 
or  intersect ;  and  "  to  cross  and  intersect  any  other  railway  before 
constructed,  at  any  point  on  its  route,  and  upon  the  grounds  of 
such  other  railway  company." 

In  all  of  the  foregoing  cases,  other  than  the  crossing  of  another 
railway,  where  the  right  of  way  or  property  sought  could  not  be 
obtained  by  consent,  voluntary  sale  or  agreement,  this  statute  pro- 
vides expressly  for  acquiring  the  right  to  the  same,  "  in  the  manner 
that  may  now  or  hereafter  be  provided  by  any  law  of  eminent 
domain.  In  case  the  right  oi  way  for  the  crossing  of  another 
railway  cannot  be  obtained  by  consent  or  agreement  with  the 
3  A.  &  £.  R.  Cas.->29 
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owners  thereof,  as  to  "  the  amount  of  compensation  to  be  made 
therefor,  or  the  points  and  manner  of  such  crossings  and  connec- 
tions," it  is  provided,  "  the  same  sliall  be  ascertained  and  deter- 
mined in  the  manner  prescribed  by  law," 

The  Eminent  Domain  act  declares,  that  in  all  cases  where  tk 
right  to  take  private  property  for  public  use,  without  the  owners 
consent,  or  the  right  to  construct  any  railway  which  may  damage 
property  not  actudly  taken,  is  conferred,  by  general  law,  upon  any 
corporation  (and  wherein  the  compensation  to  be  paid  cannot  lie 
agreed  upon  by  the  parties  interested),  it  shall  be  lawful  for  '*the 
party  authorized  to  take  or  damage  the  property  required  f  to 
nave  such  compensation  ascertained  by  a  jury,  in  court,  in  a  mode 
in  the  act  prescribed ;  and  the  court  is  directed  to  "  order  that  the 
petitioner  may  enter  upon  such  property  and  the  use  of  the  same,'' 
upon  payment  of  the  luU  "  compensation  so  ascertained." 

The  language  of  this  statute  is  general,  and  so  made  for  the  par- 
pose  of  embracing  all  cases  where  the  right  to  exercise  the  power 
of  condemnation  should  be  allowed  by  law.  The  language  is  ap- 
plicable, in  its  terms,  as  fitly  to  a  case  wherein  the  right  oi  way  aeroes 
another  railway  is  sought,  as  it  is  to  a  case  where  the  right  of  wav 
across  the  land  of  the  citizen  is  desired. 

It  is  contended,  however,  that  neither  of  these  statutes  prescribes 
the  mode  by  which  the  point  and  manner  of  crossing  is  to  be  de- 
termined— tnat  the  statute  is  silent  on  this  subject,  and  no  con- 
demnation can  lawfully  be  had  for  a  railroad  crossing  until  the 
place  and  manner  of  crossing  are  fixed  by  some  tribunal.  This 
we  think  is  a  mistaken  view  oi  the  meaning  of  these  statutes.  It 
is  certainly  true  that  im  all  cases,  whether  for  right  of  way  over  the 
land  of  the  citizen,  or  right  of  way  for  a  railroad  crossing  is  sought, 
the  place  and  manner  oi  crossing  are  essential  as  a  basis  for  the  as- 
certainment of  the  compensation,  for  the  proper  compensation  over 
either  the  land  of  the  citizen  or  the  railway  of  a  corporation  must, 
in  all  cases,  depend,  in  a  great  degree,  upon  the  place  and  manner 
of  crossing.  All  this,  we  conceive,  is  provided  lOr  in  the  statute. 
The  Railroad  Act  authorizes  appellee  to  cross  or  intersect  any  other 
railway,  before  constructed,  at  any  point  on  its  route  (which  it  is 
also  authorized  to  select),  "  and  upon  the  grounds  of  such  other 
railway  company."  And  the  Eminent  Domain  statute  provides, 
that  in  condemnation  proceedings  the  petition  shall  set  forth, 
among  other  things,  "the  purpose  for  which  said  property  i? 
sought  to  be  taken."  Obviously  the  law  is,  that  iiie  railroad  cor- 
poration seeking  the  right  of  way  (where  the  parties  do  not  agree), 
must  select  the  place  and  manner  of  the  proposed  crossing,  and 
the  character  and  conditions  of  the  use  sought, — ^that  is,  "  the  pur- 
pose for  which  said  property  is  sought  to  be  taken" — ^and  must 
state  the  same  in  the  petition  for  condemnation ;  and  on  the  basis 
thus  presented  the  proper  compensation  is  to  be  ascertained  by  a 
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jmr,  under  the  direction  of  the  court  as  to  the  law  affecting  the 
rights  of  the  parties. 

The  authority  expressly  given  such  corporation,  to  cross  and  in- 
tersect intervening  railroads  at  any  point  on  its  route,  is,  by  ne- 
cessaiy  implication,  a  legislative  declaration  that  the  subordination 
of  premises  already  occupied  by  a  railroad,  to  the  use  of  another 
railroad,  for  a  crossing,  is  a  change  in  the  use,  which  the  public 
good  demands  in  all  cases  where  the  new  company  can  afford  to  pay 
lully  compensation  therefor.  And,  unless  it  be  the  law,  that  upon 
a  fallnre  to  agree  in  that  regard,  the  company  thus  crossing  is  to 
select  the  point  of  crossing  and  prescribe  the  manner  of  crossing, 
as  a  basis  for  the  ascertainment  of  the  proper  compensation  to  be 
paid  therefor.  No  new  railroad,  under  our  laws,  can  lawfully  lo- 
cate its  road  upon  any  route  whatever  involving  the  crossing  of 
any  interveningrailroad,  without  the  consent  of  the  owners  of 
such  railroad,  rhe  General  Assembly  certainly  never  intended  to 
bring  about  such  a  result.  If  the  law  be  otherwise,  the  passage  of 
this  general  railroad  act  was  an  idle  ceremony. 

The  former  statute,  providing  for  the  condemnation  of  land  for 
right  of  way  and  other  railroad  purposes,  required  the  petition  to 
describe  the  land  required  to  be  taken,  but  did  not  require  "  the 
purpose"  for  which  it  was  sought,  to  be  stated.    Gross's  Statutes, 
1869,  p.  546  ;  sec.  22  of  act  of  1849.     That  statute  provided  no 
tribnnal  to  determine  the  points  or  manner  of  crossing  the  land  of 
the  private  citizen.    This,  in  such  case,  was  held  to  be  left  to  be 
determined  (at  points  not  named  in  the  articles  of  incorporation) 
by  the  railroad  company  seeking  condemnation.    The  place  and 
manner  of  crossing  upon  the  land  of  the  citizen  might  be  stated  in 
the  petition,  as  a  basis  for  fixing  the  compensation.    But  this 
court  decided,  in  J.  &  S.  R  R  Co.  v.  Kidder,  21  111.,  131,  that 
where  the  petition  failed  to  state  the  mode  of  use  proposed,  the 
railroad  company  ought,  on  the  trial,  to  be  allowed  to  show,  by  its 
plans  and  profiles,  the  manner  of  use  proposed,  as  a  basis  for  fixing 
a  j'nst  compensation  in  such  case.     The  former  act  in  the  case  of  a 
railroad  crossing,  required  the  points  and  manner  of  crossing,  as 
well  as  the  compensation,  to  be  ascertained  and  determined  by  com- 
missioners, to  be  appointed  by  the  court,  as  then  provided  in  re- 
spect to  the  taking  of  the  lands  of  the  citizen.     In  the  present 
statute,  this  provision  for  determination  by  commissioners,  as  to 
points  and  manner  of  use  and  as  to  compensation,  is  omitted,  and 
m  its  stead,  it  is  said  the  same  shall  be  ascertained  and  determined 
as  prescribed  by  law. 

Thus,  it  will  be  seen,  the  effect  of  this  change  of  legislation  is  to 
place  the  matter  of  right,  of  way  across  another  railroad,  and  across 
the  land  or  the  right  of  way  of  the  owners  thereof,  upon  precisely 
the  same  basis  as  that  upon  which  the  right  of  way  across  the  land 
of  the  citizen  had  stood  for  many  years,  except  that  under  the  pres- 
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ent  Constitution  and  law,  the  compensation  in  both  cases  nov 
must  be  fixed  by  a  jnry,  and  cannot  be  fixed  by  commissiouers. 

Under  the  former  statute,  which  contained  no  express  provisions 
as  to  the  fixing  of  the  place  and  mode  of  crossing  the  land  of  the 
citizen,  it  was  neld  that  the  railroad  company,  by  necessary  impli- 
cation, had  power  to  fix  the  same  as  a  basis  upon  which  the  proper 
compensation  should  rest.  It  seems  to  follow,  that  by  a  Uke  impli- 
cation, such  company  must  perform  the  same  duty  for  the  same 
purpose,  as  to  the  place  and  manner  of  crossing  another  railroad, 
where  no  express  provision  is  found  on  that  subject  in  the  statute. 

By  the  passage  of  these  two  statutes,  the  General  Assembly 
having  authorized  appellee  to  select  its  own  route  and  to  cross  any 
intervening  railroad  at  any  point  upon  its  route,  and  condemn  the 
right  of  way  across  such  premises,  and  having  thus,  in  substance, 
declared  that  such  condemnation  is  for  public  use,  and  this  being, 
as  already  suffgested,  a  political  question,  which  the  General 
Assembly  has  me  sole  power  to  determine,  the  courts  have  no  power 
to  review  this  determination.  The  question,  whether  it  is  wise  to 
permit  such  railroad  company  to  select  its  own  route  and  chooj^ 
the  point  and  manner  of  crossing  other  railroads,  was  also  a  politi- 
cal question  for  the  General  Assembly  to  detiermine,  and  tliat 
determination  cannot  be  reviewed  by  the  courts. 

Counsel  for  appellants  denounce  this  power  as  dangerous  to  the 
rights  of  other  corporations  and  to  the  best  interests  of  the  public. 
When  carefully  considered  this  is  not  an  unbridled  power.  The 
General  Assembly  seem  to  have  been  convinced,  that  whenever 
it  would  prove  profitable  to  any  railroad  company  to  pay  full  com- 
pensation for  the  right  of  way  and  to  incur  the  expense  of  con- 
structing and  operating  a  railroad  upon  any  given  route  between 
any  given  terminal  pomts,  such  construction  and  operation  would 
always  prove  of  such  public  benefit  that  the  taking  of  private  prop- 
erty for  such  use  would,  in  every  such  case,  be  for  public  use,  and, 
therefore,  in  every  such  case,  such  taking  might  rightfullj  be 
allowed,  upon  payment  of  just  compensation.  And,  upon  much 
the  same  considerations,  the  General  ALSsembly,  in  the  exercise  of 
their  legislative  discretion,  seem  to  have  determined  that  it  would 
be  wise  to  confer  on  such  new  railroad  companies  the  same  right 
of  determining  the  points  and  manner  of  crossing  intervening 
railroads,  whidi  all  railroad  companies  had  been  allowed  to 
exercise,  for  at  least  twenty  years  before  that  time;  in  relation  to 
the  points  and  manner  of  crossing  the  intervening  lands  Of  citizens. 
Past  experience  had  shown,  that  m  condemnation  of  the  right  of 
way  over  the  land  of  the  private  citizen,  a  regard  for  their  own 
interests  had  usually,  if  not  universally,  prompted  railroad  compa- 
nies to  adopt,  as  far  as  practicable,  that  point  and  that  manner  of 
crossing  which  would  be  the  least  injurious  to  owner,  in  order  that 
the  necessary  amount  of  compensation  therefor  mighty  in  that  way, 
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be  rendered  less.  It  may  well  be  that  the  General  Assembly 
believed  that  like  considerations  would  afford  ample  protection  to 
the  owners  of  intervening  railroads  abeady  constructed,  against 
any  wanton  use  of  this  power  of  selection  of  the  points  and  manner 
of  crossing. 

It  seems  plain,  taking  these  two  statutes  together,  that  the 
General  Assembly  intended  to  leave,  not  only  the  question  of 
whether  the  taking  of  any  given  property  for  any  given  purpose 
named  in  the  Kailroad  Act,  would  be  of  such  public  use  as  to  war- 
rant the  taking  thereof,  upon  iust  compensation,  without  the  con- 
sent of  the  owner,  to  be  solved  by  the  all-pervading  laws  of  trade 
and  commerce,  but  also  to  leave  the  question  of  the  place  and 
manner  of  such  taking  to  be  controlled  upon  the  same  principles. 
They  are  both  left  to  the  determination  of  the  railroad  company 
seeong  the  same,  under  the  limitation  that  full  compensation 
therefor  must  first  be  made  by  such  corporation. 

The  legislative  declaration  assumes  that  no  such  corporation  can 
afford  to  incur  the  necessary  cost  in  this  regard  for  a  work  that 
will  not  prove  profitable,  and  hence  not  needed  for  public  use,  or 
to  thus  take  for  such  work  property  not  needed  thereior,  especially 
as  property  rights  so  acquired,  though  fully  paid  for,  cannot  be 
made  available  for  any  other  purpose  without  forfeiture  of  all  title 
to  the  same.  The  security  against  a  wanton  and  arbitrary  exercise 
of  this  power,  upon  mere  whim  or  caprice,  and  that  in  all  cases  the 
point  and  manner  of  taking  selected  will  be  that  least  injurious  to 
the  owner  and  yet  suited  to  the  public  necessity,  is  found  in  the 
fact  that  such  corporations  will  be  induced  by  considerations  of 
their  own  best  interest  to  select,  in  making  such  crossings,  that 
practical  place  and  that  practical  mode  which  will  be  the  least 
detrimental  to  the  owner,  oecause  the  corporation  so  selecting  is 
required  by  law  to  make  to  the  owner  fuU  compensation,  and  the 
more  injurious  to  the  owner  the  place  selected  and  the  mode 
chosen  tne  greater  will  be  the  amount  of  necessary  compensation 
to  be  paid. 

It  is  assumed  that  no  corporation  formed  under  this  act  will  ever 
do  so  foolish  a  thing  as  to  demand,  under  these  proceedings,  from 
the  owners  of  an  intervening  railroad,  the  privilege  of  crossing  at 
a  point  and  in  a  mode  so  destructive  of  the  interests  of  such  owners, 
that  full  compensation  therefor  will  be  so  enormous  that  the  new 
company  could  ^et  no  profit  or  gain  by  the  payment  thereof.  The 
whole  matter,  by  the  "action  of  the  General  Assembly,  has  been 
left  to  rest  upon  the  law  of  commerce  and  trade,  that  money  and 
capital  will  always  seek  and  generally  find  the  channels  in  which 
it  can  safely  be  used  to  the  greatest  profit,  and  upon  the  judgment 
of  the  General  Assembly,  that  the  greatest  public  good  will  result 
from  allowing  it  to  do  so. 

It  is  asserted  in  the  bill  that  the  use  proposed  in  these  proceed- 
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ings,  which  appellants  seek  to  enjoin,  will  injure  them  in  a  mode 
and  degree  wnich  cannot  be  measured  or  ascertain^  in  damages. 
It  may  be  difficult  to  attain  absolute  accuracy,  in  such  matter,  as  to 
amount.  That  difficulty  in  a  greater  or  less  degree  is  enconntered 
in  all  condemnation  proceedings  where  property  is  taken  for  a 
future  use.  Human  judgment  is  liable  to  err  in  all  cases,  and 
especially  in  judging  of  the  future.  A^inst  this  a  court  of  chan- 
cery cannot  relieve.  Aside  from  this,  it  is  inconceivable  that  any 
injury  can  result  to  appellants  not  capable  of  compensation  in 
money.  From  the  very  nature  of  the  organization  of  tbe  appellant 
corporations,  they  cannot  have  any  interests  other  than  money  in- 
terest. The  sole  object  of  their  existence,  so  far  as  concerns  the 
corporation,  is  the  pecuniary  gain  of  their  respective  shareholdeia. 

We  find  no  sufficient  ground  for  the  intervention  of  a  oonrt  of 
chancery  in  this  matter.  The  decree  of  the  court  below  is,  there- 
fore, affirmed. 

Decree  affirmed. 


The  Lake  Shoee  &  M.  S.  &  C,  R.  I.  &  P.  R  R  Cos. 

V. 

The  Chicago  &  Western  Indiana  R  R  Co. 

(Advance  Caw,  lUiruns — May  14,  1881.) 

In  an  action  brought  by  a  railroad  company  to  condemn  a  right  of  way  and 
crossing  over  the  tracks  and  transfer  grounds  of  existing  railroads, 
where  defendants  by  cross  petition  claim  damages  for  injury  to  their 
property  not  taken,  it  is  error  to  exclude  testimony  offered  by  defend- 
ants as  to  the  obstruction  which  would  result  to  the  use  of  their  remuQ- 
ing  property,  and  as  to  the  injury  which  would  result  from  the  operation 
of  the  new  road  upon  the  strip  taken. 

The  use  by  existing  railroads  of  tneir  right  of  way  is  property,  and  they  are 
entitled  to  just  compensation  for  any  interference  with  that  use.  Tbej 
are,  therefore,  entitled  to  recover  such  damages  as  they  would  sustain 
by  obstructing  their  right  of  way,  whereby  access  to  different  parts  of 
their  line  would  be  interfered  with  and  their  capacity  to  transact  busi- 
ness be  impaired  or  destroyed. 

Evidence  as  to  the  amount  of  traffic  done  by  the  defendant  roads  over  the  prop- 
erty sought  to  be  condemned  is  competent  to  show  the  extent  of  the 
use  to  which  the  strip  of  land  would  be  subjected  in  the  operation  of 
the  road,  and  to  what  extent  it  would  injure  the  adaptability  of  the  prop- 
erty for  transfer  uses,  as  affecting  the  questions  of  depreciation  of  value 
and  the  damage  to  other  railroad  property. 

The  franchise  of  existing  railroads  in  their  property  which  is  sought  to  be 
condemned  by  a  new  road  is  a  property  right,  held  with  regara  to  snch 
property,  and  the  volume  of  the  use  of  such  franchise  is  mateiialin 
ascertaining  its  value  and  the  damage  which  interference  with  it  ▼ill 
cause. 

Where  the  property  of  the  defendant  roads  which  is  being  condemned  is 
specially  adapted  to  the  use  of  effecting  transfers  between  diferent. 
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roads,  and  is  not  available  for  general  uses,  evidence  of  its  value  for  the 
particular  use  to  which  it  is  adapted  is  admissible. 

Id  condemniog  land  for  a  railroad  crossing  over  the  tracks  of  existing  rail- 
roads, it  is  error  to  restrict  the  damages  to  those  for  physical  injury  to 
the  land,  but  compensation  should  be  allowed  for  all  such  incidental 
loss,  inconvenience  and  damage  as  may  be  expected  to  result  from  the 
construction  and  use  of  the  crossing. 

An  appeal  from  a  final  judgment  in  a  condemnation  proceeding  only  brings 
up  for  review  such  matters  as  preceded  the  entry  and  perfecting  of  the 
appeal,  and  does  not  include  a  subse(juent  order  authorizing  the  peti- 
tioner to  enter  upon  the  premises  pending  the  appeaL 

Opinion  of  the  court : 

The  Chicago  &  Western  Indiana  R,  R  Co.  filed  its  petition  in  the 
County  Court  of  Cook  County,  praying  to  condemn  "  a  strip  of 
land  fifty  feet  in  width,  running  across  the  following  tracts  of 
land  in  the  city  of  Chicago,  described  as  blocks  34  and  35,  etc., 
except  the  right  of  way  of  the  St.  Charles  Air  Line  R.  R."  It 
was  alleged  that  the  said  fifty  foot  strip  was  exclusively  on  the 
right  of  way  of  the  respondent  raiboad  companies,  and  across  their 
tracks,  as  more  fully  described  in  a  plat  annexed,  and  that  it 
desired  to  make  such  appropriation  without  prejudice  to  the  rights 
which  the  defendants  now  have  in  regard  to  said  premises  not 
inconsistent  with  the  construction  and  operation  of  said  main  tracks 
of  petitioner.  The  plan  of  the  proposea  improvement  showed  four 
tracks.  The  defenaants,  the  Lake  Shore  &  Michigan  Southern 
Ry.  Co.,  and  the  Chicago,  Kock  Island  &  Pacific  R.  R.  Co.,  filed 
their  answer,  denying  the  necessity  of  the  appropriation  and  the 
power  of  petitioner  to  make  it ;  and  also  filea  a  cross-petition  for 
the  purpose  of  obtaining  their  damages  incurred  to  their  other 
property  injured,  but  not  taken,  by  such  proposed  condemnation, 
setting  out  particularly  the  manner  in  which  it  would  be  injured. 
The  verdict  of  the  jury  found  the  compensation  for  the  property 
taken  to  be  $19,000,  and  $13,500  as  damages  to  the  property  not 
taken,  upon  which  judgment  was  entered  and  the  defendants  ap- 
pealed. 

Various  rulings  of  the  court  below  as  to  the  admission  and 
rejection  of  testimony,  and  as  to  instructions  complained  of  as 
erroneous,  are  too  numerous  in  detail,  and  we  regard  it  as  sufficient 
to  consider  them  generally,  and  express  our  views  as  to  the  theory 
of  the  case  upon  which  it  appears  to  have  been  tried. 

It  appears  from  the  map  in  the  case  and  otherwise  that  these 
two  blocks,  34  and  35,  over  which  the  petitioner  proposed  to  lay 
its  tracks,  are  bounded  on  the  east  and  west  by  ClarK  Street  and 
the  Chicago  River  and  on  the  south  by  Sixteenth  Street ;  that  what 
is  known  as  the  St.  Charles  Air  Line  R.  R.  runs  east  and  west 
through  the  blocks  dividing  the  one  from  the  other.  The  strip 
proposed  to  be  taken  runs  diagonally  through  the  blocks  from  Six- 
teenth to  Clark  Street,  crossing  the  St.  Charles  Air  Line  R.  R. 
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and  the  main  tracks  and  other  tracks  of  the  defendants.  The 
defendant  companies  own  a  right  of  way  extending  from  Van 
Buren  Street  north  of  these  blocks  to  Englewood,  a  few  miles  souiii, 
thence  on  diverging  lines  to  Buffalo,  in  the  State  of  New  York, 
and  to  Council  Bluffs,  in  the  State  of  Iowa — ^the  first-named  por- 
tion jointly,  th(B  rest  separately.  Their  general  passenger  depot  at 
Van  liuren  Street,  north  of  the  blocks,  and  all  of  their  freight 
depots  and  warehouses  in  the  city  of  Chicago,  are  situated  north  of 
the  blocks,  while  nearly  all  of  their  lines  extend  southeasterly  and 
westerly  from  said  blocks.  Their  many  lines  are  not  only  located 
across  these  blocks,  but  cannot  be  constructed  in  any  other  place  or 
in  such  manner  as  to  avoid  crossing  them.  They  have  several  Y 
tracks  on  the  blocks  which,  with  their  main  tracks,  are  used  almost 
constantly  in  making  transfers  between  the  several  railroads  oper- 
ated within  the  city  of  Chicago.  These  main  tracks  cross,  and  the 
Y  tracks  intercept  the  St.  (Jnarles  Air  Line  IL  E.  which  is  tliC 
channel  of  transfer  for  all  railroads  in  Chicago ;  and  the  only  one 
available  to  the  defendants,  because  it  is  the  only  railroad  crossing 
their  lines  or  connecting  them  with  others.  These  blocks  also 
connect  defendants'  lines  with  the  Chicago  River,  and  tlirough  it 
with  the  navigation  of  the  great  lakes. 

It  appears  that  these  blocks,  because  of  their  proximity  to  the 
St.  Charles  Air  Line  R.  R.,  are  especially  adapted  to  use  for  the 
purpose  of  making  transfers  from  defendants'  own  tracks,  of  freight 
cars  to  the  tracks  of  the  other  railroads  in  Chicago,  and  between 
themselves ;  and  that  the  effect  of  the  construction  and  operation 
of  the  proposed  four  main  tracks  of  a  railroad  on  this  forty-fool 
strip  would  be  to  greatly  impair  the  value  of  the  property  and  its 
ada])tability  to  such  uses. 

Such  bemg  the  situation,  numerous  offers  of  proof  were  inaiie 
and  rejected  as  to  the  effect  which  the  construction  and  operation 
of  the  proposed  tracks  on  this  strip,  with  the  amount  of  traffic 
requiring  tiie  use  of  four  tracks,  would  have  upon  defendants'  prop- 
erty, the  manner  in  which  they  would  interfere  with  its  use,  as  to 
the  depreciation  in  value  which  would  be  caused  tliereby,  and  the 
amount  of  such  depreciation ;  and  particularly  the  effect  in  tliif 
respect  as  regards  the  interchange  oi  business  between  defendant.* 
and  other  roads ;  there  being  the  offer  and  rejection  of  proof  that 
the  effect  in  this  one  particular  will  be  to  compel  the  defendant 
companies  to  make  their  transfers  with  other  railroads  operateil  in 
Chicago  at  some  other  place  outside  of  the  city,  at  an  incre^ 
expense  to  them  exceeding  $250,000  per  year. 

The  jury  were  instructed  "  that  in  law  the  right  of  a  corporation 
to  use  any  property,  real  or  personal,  necessary  to  effectuate  tlie 
objects  of  its  creation,  is  a  franchise,  and  that  any  interruption  of 
Ihat  right  is  an  injury  to  the  franchise  of  such  corporation.  The 
defendants  cannot  recover  in  any  way  in  this  action  for  the  damages 
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to  or  interference  with  their  franchise ;  that  the  verdict  of  the  jniy 
must  be  limited  to  such  actual  and  direct  damages  to  or  diminution 
of  the  market  value  of  the  remaining  portions  of  blocks  34  and  35 
as  land  and  the  structures  thereupon,  by  reason  of  such  direct 
physical  injury  as  is  or  will  be  occasioned  to  such  adjoining  lands 
or  structures  by  the  construction  and  operation  of  the  petitioner's" 
road ;  and  refused  to  instruct,  on  request  of  defendants,  that  the 
jury  "should  consider  all  evidence  showing  or  tending  to  show 
actual  and  direct  damage  and  injury  to  the  railroad  right  of  way 
and  railroad  property,  as  such,  X)i  the  defendant  companies." 

It  will  thus  be  seen  that  the  defendants  were  debarred  all  right 
of  recovery  of  damages  for  the  obstruction  of  the  use  of  their 
remaining  property  and  of  all  damage  to  it  which  would  result 
from  the  operation  of  petitioner's  railroad  on  the  strip  taken.  We 
deem  such  ruling  of  the  court  too  confined  in  its  scope,  and  erro- 
neous. 

Our  present  Constitution  of  1870  declares  that  "  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just  com- 
pensation." (Art.  2,  sec.  13.)  "  The  exercise  of  the  power,  and 
the  right  of  eminent  domain  shall  never  be  so  construed  or 
abridged  as  to  prevent  the  taking  by  the  General  Assembly  of  the 
property  and  franchises  of  incorporated  companies  already  organ- 
ized, and  subjecting  them  to  the  public  necessity,  the  same  as  of 
individuals."     Art.  11,  sec.  14. 

In  the  Chicago  &  Alton  R.  R.  Co.  against  the  Springfield  & 
Korthem  R.  R.  Co.,  67  111.,  147,  in  reference  to  the  condemnation 
of  a  railroad  crossing,  we  said :  "  It  would  be  a  presumption  of  law 
that  the  appellants  received,  by  means  of  the  judgment  and  award 
of  damages,  not  only  just  compensation  for  the  land  taken,  but  for 
all  such  incidental  loss,  inconvenience  and  damage  which  might 
reasonably  be  expected  to  result  from  the  construction  and  use  of 
this  crossing  in  a  legal  and  proper  manner.  This  is  the  true  mean- 
ing of  just  compensation  contemplated  by  section  3  of  the  Bill  of 
Eights  as  respects  natm'al  persons,  and  the  fourteenth  section  of 
article  11  of  tne  Constitution  places  corporations  upon  the  same 
footing."     The  crossing  there  was  under  the  road. 

In  Jones  v.  The  Chicago  &  Iowa  R.  R.  Co.,  in  regard  to  dam- 
ages to  the  land-owner,  we  said :  "  The  amount  allowed  should  be 
sufficient  to  cover  all  the  actual  damage  occasioned  by  reason  of 
the  construction  of  the  road,  for  the  land  taken,  for  all  physical 
injnries  to  the  residue,  and  for  all  inconveniences  of  every  char- 
acter actually  produced ;  but  nothing  should  be  allowed  for  imag- 
inary or  speculative  damages,  or  such  remote  or  unappreciable 
damages  as  the  imagination  may  conjure  up,  and  which  may  or 
may  not  occur  in  all  the  future."  In  Keithsburg  &  Eastern  R.  R. 
Co.  V.  Henry,  79  111.,  292 :  "  In  ascertaining  the  extent  of  such 
damages  they  (the  jury)  must  assuredly  look  to  all  the  facts  which 
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contribute  to  produce  these  damages.  They  may  consider  the  fact 
that  it  puts  the  farm  in  worse  shape  for  cultivation;  that  itrenden 
some  portion  of  it  less  convenient  or  more  dangerous  for  use ;  that 
there  may  be  inconvenience  or  danger  in  crossing  the  road  with 
stock  to  water  .  .  .  and  all  other  actual  inconvenience  or 
danger  the  property  may  sustain  in  its  use,  and  consequeDtly  its 
value,  not  only  in  the  present,  but  for  the  future.  These  aU  pro- 
duce damage  to  the  property,  and  are  proper  for  the  consideration 
of  the  jury."  And  see  Mix  v.  The  lAfayette,  Bloomington  & 
Mississippi  R  R.  Co.,  67  111.,  321. 

Upon  the  principle  of  these  decisions,  there  was  surely  error 
here  in  the  ruling  of  the  court,  unless  there  is  to  be  a  different  role 
applied  to  corporations  seeking  such  condemnation  as  this,  than  to 
inaividuals,  wnich  there  is  not.  A&  we  have  heretofore  said,  they 
stand  upon  the  same  footing  in  this  respect.  See  further  to  simi- 
lar effect,  The  Seneca  E.  R.  Co.  ^.  The  Auburn  &  Rochester  R.  R. 
Co.,  5  HiU,  174;  The  Old  Colony  &  Fall  River  R.  R  Co. «.  the 
County  of  Plymouth,  14  Glray,  155 ;  The  Grand  Rapids,  Newayg) 
&  Lake  Shore  R  R  Co.  v.  The  Grand  Rapids  &  Indiana  B.  K 
Co.,  35  Mich.,  265. 

The  defendant  companies  were  the  owners  of  this  right  of  wij. 
and  although  the  right  is  limited  to  the  use  of  the  land  for  the 
construction,  maintenance,  and  operation  of  a  railroad  upon  it,  this 
limited  use  is  property,  and  as  much  so  as  if  the  use  were  an  abso- 
lute use.  This  use  was  exclusive  in  the  defendants,  and  had  the 
petitioner  entered  upon  the  right  of  way,  and  placed  any  obst^l^ 
tion  upon  it,  it  would  have  been  a  trespasser.  By  the  present  pro- 
ceeding the  petitioner  acquires  the  right  to  enter  upon  the  premises 
described,  and  construct  and  operate  thereon  four  main  tracks  of  a 
railway.  Property  is  thereby  taken  from  the  defendants,  and  they 
must  have  just  compensation.  Their  use,  which  was  before  excln- 
sive,  is  now  reduced— it  only  being  a  right  to  use  the  premises 
when  petitioner  is  not  using  them ;  so  the  use  is  impaired.  The 
record  discloses  that  all  evidence  as  to  damage  to  any  of  the  right- 
of-way  or  railroad  property  bevond  the  boundaries  of  blods  U 
and  35  was  excluded,  and  the  damage  allowed  restricted  to  those 
blocks.  The  right  of  wav  is  a  right  of  user  extending  the  whole 
length  of  the  railroad,  and  any  interference  with  it  at  any  point  we 
think  may  be  considered  in  connection  with  and  as  afiectmg  it  a^ 
an  entirety.  We  think  it  was  competent  to  show  as  was  attemptei 
and  to  recover  for  damages  to  which  the  companies  would  be  6u'> 
jected,  by  placing  obstructions  upon  their  right  of  way,  wherebv 
access  of  different  parts  of  their  line  would  be  interfered  with  aoi 
their  capacity  for  tne  transaction  of  business  impaired  or  destrojeil. 
We  do  not  see  why  it  may  not  be  admitted  as  well  as  in  the  case  of 
a  farm  where  a  railroad  interferes  with  access  between  its  different 
portions.  - 
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Some  of  the  rulings  of  the  court  are  attempted  to  be  justified  on 
the  ground  that  the  subject  matter  involved  the  business  of  the 
roads.  Evidence  as  to  amount  of  traffic  was  legitimate  to  show 
the  extent  of  the  use  to  which  this  strip  of  land  would  be  sub- 
jected in  the  operation  of  the  road,  and  to  what  extent  it  would 
injure  the  adaptability  of  the  two  blocks  for  transfer  uses,  as 
affecting  the  questions  of  depreciation  of  their  value  and  damage 
to  the  other  rsulroad  property.  There  evidently  was  no  claim  for, 
or  purpose  to  show  mere  damage  to  business,  but  damage  to  the 
capacity  of  the  property  for  use.  The  franchise  in  these  blocks  is 
a  property  right,  held  with  regard  to  them,  and  the  volume  of  the 
use  of  the  franchise  is  material  in  ascertaining  its  value,  and  the 
damage  which  interference  with  it  will  cause. 

While  some  witnesses  were  permitted  to  state  that  the  two  blocks 
had  especial  adaptability  to  railroad  use,  it  appears  that  no  one  was 
permitted  to  make  any  estimate  as  to  its  value  with  regard  to  such 
use.  The  ordinary  rule  as  to  stating  the  market  value  would  not 
seem  to  apply  here.  In  its  situation  the  land  was  not  available  for 
use  for  general  and  ordinary  purposes ;  it  could  not  bfe  said  to  have 
any  mai^et  value  as  such  property  that  it  was.  It  was  devoted  to 
a  special  use,  and  the  most  valuable  use  to  which  it  could  be  ap- 
plied, as  shown  by  the  evidence,  was  that  special  use  of  making 
railroad  transfers ;  and  estimates  of  its  value  with  reference  to  sucn 
use  by  those  competent  to  speak  in  that  regard  should  have  been 
received :  0. 1.  &  W.  K.  E.  Co.  v.  Van  Horn,  18  111.,  258. 

As  expressed  by  Willes,  J.,  in  Becket  v.  The  Midland  Ry.  Co., 
L.  R.  3,  C  P.  82 :  "  The  property  is  to  be  taken  in  statu  quo,  and 
to  be  considered  with  reference  to  the  use  to  which  any  owner 
mi^ht  put  it  in  its  then  condition." 

The  limitation  of  the  recovery  of  damages  to  those  for  physical 
injury  to  the  land  was  too  restricted  under  the  above  cited  decisions 
of  this  court,  which  are  to  the  effect  that  there  should  be  compen- 
sation  for  all  such  incidental  loss,  inconvenience,  and  damage  which 
may  be  expected  to  result  from  the  construction  and  use  of  the 
crossing.  And  we  think  the  above  refused  instruction  asked  by 
the  de&ndants  should  have  been  given. 

As  to  the  rejected  testimony,  speaking  of  it  on  the  score  of 
materiality,  without  reference  to  any  objection  otherwise,  we  think 
it  should  generally  be  admitted  for  the  consideration  of  the  jury, 
as  tending  to  show  injury  to  the  right  of  the  user,  the  extent 
thereof,  and  the  depreciation  of  value  caused  thereby  to  such  prop- 
erty right. 

As  to  the  necessity  of  the  appropriation  and  the  power  of  the 
petitioner  to  make  it,  those  questions  have  been  determined  in  the 
case  of  the  Lake  Shore  &  Michigan  Southern  Ry.  Co.  et.  al.  v.  The 
Chicago  &  Western  Indiana  Ry.  Co.,  unreported — an  injunction 
suit  brought  to  restrain  the  prosecution  of  this  very  proceeding. 
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Ab  to  the  order  of  the  County  Court  complained  of,  authorizmg 
the  appellee  to  6nter  on  the  premises  pending  this  appeal,  it  va^ 
made  after  the  entry  of  the  final  judgment  from  which  alone  diis 
appeal  was  taken,  and  after  tlie  appeal  was  perfected ;  and,  as  ve 
view  it,  the  appeal  brings  up  for  review  only  such  matters  as  pre- 
ceded the  entrv  and  perfecting  of  the  appeal,  and  not  any  matter 
which  occurred  subsequently  in  the  lower  court. 

The  present  appellant  prayed  a  second  appeal  from  this  order, 
which  was  disallowed.  The  disallowance  oi  this  second  appeal 
would  not  have  the  effect  of  bringing  up  this  order  to  be  reviewel 
on  the  hearing  of  the  first  appeal. 

The  judgment  is  reversed  and  the  case  remanded. 

But  until  the  ascertainment  of  the  compensation  by  a  jury,  if  either  party 
desire  one,  and  the  payment  thereof,  no  right  is  acquired  to  enter  upon,  use 
or  apply  the  land  for  the  purposes  in  the  petition  indicated.  The  land  etc 
neither  be  damaged  nor  taken  until  full  compliance  with  the  Conatitutiaa. 
People  V.  McHoberts,  62  111.,  45. 

The  rights  of  the  parties  are  correlative.  When  the  party  seeking  condem- 
nation acquire?  a  vested  right  in  the  property,  the  owner  has  a  vested  rigbt 
in  the  compensation ;  but  since  no  vested  right  can  be  acquired  in  the  prop- 
erty without  the  owner's  consent  until  compensation  shall  be  pdd,  it  Diet 
follow  there  can  be  no  vested  right  in  the  compensation  until  after  tb 
amount  is  paid.     Chicago  v.  Barbian,  80  111.,  48&. 

Under  the  13th  section  of  the  act  of  1852  [Illinois]  relating  to  right  of  ^, 
when  an  appeal  was  taken  from  the  decision  of  the  commissioners,  if  the 
party  seeking  the  condemnation  desired  to  enter  upon,  possess  and  occupy 
the  property  pending  the  appeal,  it  was  necessary  that  a  bond  should  ^ 
given  to  the  person  whose  property  was  sought  to  be  taken,  to  secure  pay- 
ment  of  the  amount  of  the  judgment  that  should  be  finally  lenderel 
Mitchell  «.  L  &  St.  L.  R.  R.  &  C.  Co.,  68  HI.,  287. 

We  think  that,  under  the  provision  of  the  Conatitution  referred  to,  it  ^«is 
the  duty  of  the  appellants  to  tender  the  amount  '*  assessed  before  the  right  to 
enter  could  arise, ^'  if  it  was  important  to  the  interest  of  appellants  that  tb£ 
entry  should  be  made  immediately  before  an  appeal  from  the  judgment  upcB 
the  assessment  could  be  finally  disposed  of;  we  think  the  party  seekbg  to 
make  the  entry  would  not  be  precluded  from  further  litigating  the  amount  of 
damages,  by  making  such  a  tender  as  would,  under  the  constitutional  prc>n- 
aion,  authorize  him  to  enter  on  the  lands.  I.  &  C.  R.  R.  «.  Brower,  13  lai, 
374. 

By  filing  his  exceptions  within  the  time  allowed  by  law,  he  has  elected  to 
take  the  statutory  remedy,  and  must  take  it  upon  the  terms  prescribed  hj  th^ 
statute,  viz.,  that  no  other  questions  than  the  amount  of  damages  can  be  tried. 
The  statute  was  before  him,  and  when  he  elected  to  take  this  statcto:} 
remedy,  he  knew  that  nothing  else  could  be  done  by  the  court  than  to  order 
a  new  assessment,  and  that  nothing  else  could  be  tried  upon  the  appeal  tbss 
the  question  of  damages,  and  that  pending  such  appeal,  the  company  mig^' 
proceed  with  its  work.     Ney  c.  Sweney,  36  Ind.,  460. 

The  statute  expressly  provides  that  **  if  said  corporation  shall,  at  anytime 
before  they  enter  upon  said  real  estate  for  the  purpose  of  constructing  sue 
road,  pay  to  said  probate  judge,  for  the  use  of  said  owner,  the  sum  so  assess- 
ed ana  returned  to  him  as  aforesaid,  they  shall  thereby  be  authorized  to  co:)- 
atruct  and  maintain  their  railroad  over  and  across  said  premises."  And  in  ci^ 
an  appeal  is  taken  from  the  assessment  of  the  comndssioners,  '*  sach  apped 
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shall  not  delay  the  prosecution  of  the  work  on  said  railroad,  if  such  corpora- 
tion shall  first  pay  or  deposit  with  said  probate  judge  the  amount  so  assessed 
by  said  freeholders."     Ray  «.  A.  &  N.  R.  R.,  4  Nebr.,  440. 

Appealing  to  the  court  and  obtaining  an  assessment  of  the  damages  by  the 
Terdict  of  a  jury  is  a  constitutional  mode  of  ascertaining  the  compensation  to 
be  made  for  private  property  to  be  taken  for  public  use,  and  we  never  before 
heard  of  its  validity  bemg  questioned.  Ana  the  payment  of  the  compensa- 
tion so  finally  ascertained  and  adjusted  is,  or  will  be,  a  condition  precedent 
to  the  right  of  any  permanent  use  or  occupancy  of  the  property  by  the  public, 
or  by  any  corporation  in  whose  behalf  the  power  of  eminent  domain  has  been 
eiercised.     See  v.  The  N.  W.  U.  Ry.  Co.,  33  Wis.,  224. 

The  eighteenth  section  of  the  general  railroad  act  provides  that  on  the 
recording  of  the  order  confirming  the  report  of  the  commissioners,  and  on  the 
payment  or  deposit  by  the  company  of  the  sums  to  be  paid  as  compensation 
for  the  land  and  for  costs,  etc.,  as  directed  by  such  order,  the  company  shall 
be  entitled  to  enter  upon,  take  possession  of,  and  use  the  land  for  the  pur- 
poses of  its  incorporation.  An  appeal  by  either  party  from  the  order  of  con- 
firmation is  thus  provided  for,  blit  that  relates  only  to  the  amount  of  the 
compensation,  which  may  be  increased  or  diminished  by  a  new  appraisal,  if 
one  be  ordered,  but  it  is  expressly  declared  that  such  appeal  shall  not  affect 
the  possession  of  the  company  of  the  land  appraised.  The  intent  of  the  act 
clearly  appears  to  be,  that  the  company  shall  have  immediate  possession  of 
the  land  as  soon  as  the  report  of  the  commissioners  is  confirmed  and  the 
order  of  confirmation  is  duly  recorded,  and  the  compensation  paid  or  depos- 
ited, and  that  such  possession  shall  not  be  disturbed  by  reason  of  any  appeal. 
Matter  of  the  N.  Y.  Cent,  etc.,  R.  R.  Co.,  60  N.  Y.,  118. 

The  statute  seems  to  contemplate  that  when  the  corporation  takes  the  land, 
the  owner  shall  have  an  equal  right  to  have  the  amount  adjudged  to  him 
therefor,  and  leaves  each  party  to  the  risk  of  any  recovery  to  which  one  may 
be  entitled  against  the  other  as  a  result  of  the  proceedings  in  error.  Meily  f), 
Zunnehly.  23  Ohio  St.,  627. 

In  Clark  v.  Hannibal,  etc.,  R.  R.  Co.,  36  Mo.,  202,  the  Supreme  Court, 
referring  to  the  legal  effects  of  a  condemnation,  said :  There  was  no  question 
bat  that  the  corporation  had  thus  acquired  the  right  of  way  under  their 
charter  and  the  laws  of  the  State,  nor  that  they  had  power  to  construct 
their  road  through  this  land,  and  to  do  all  things  that  might  be  necessary  and 
proper  for  that  purpose.  And  it  is  clear  that,  to  the  extent  of  the  powers 
and  rights  acquired  by  the  corporation  under  the  laws,  and  within  their 
proper  scope,  neither  the  corporation  nor  the  contractors,  nor  the  workmen 
under  them,  can  be  regarded  as  trespassers  or  wrong  doers.  They  had  the 
lawful  power  and  the  right  to  construct  the  railroad  through  the  plaintiff's 
fann  and  to  pull  down  the  plaintiff^s  fences  for  the  purpose,  etc. 

Said  the  Chancellor,  in  Beekman  v,  Saratoga,  etc.,  R  R.  Co.,  3  Paige,  45: 
'^From  the  moment  that  compensation  was  paid  or  deposited  as  the  law  had 
directed,  the  right  to  this  property  was  absolutely  vested  in  the  defendants 
for  the  use  of  the  railroad,  and  they  have  a  perfect  right  to  enter  upon  it  and 
appropriate  it  to  that  use." 

If  the  company  excepts,  and  no  deposit  of  the  amount  is  made  with  the 
clerk,  as  the  law  requires,  then  they  have  no  Bght  to  interfere  with  the  prop- 
erty till  the  matter  is  finally  determined  and  the  title  is  acquired.  Ring  v, 
Mississippi  Bridge  Co.,  57  Mo.,  498. 

As  to  the  power  of  a  railroad  company  to  enter  upon  land,  see  Redman  «. 
Philadelphia,  etc.,  R.  R.  Co.,  1  Am.  &  Eng.  R.  Cas.,  1;  Northern  Pacific  R. 
R.  Co.  V.  Bamesville,  etc.,  R.  R.  Co.,  1  Am.  &  Eng.  R.  Cas.,  8;  Northern 
Pacific  R.  R.  Co.  «.  St.  Paul,  etc.,  R.  R.  Co.,  1  Am.  &  Eng.  R.  Cas.,  15;  New 
Orleans,  etc.,  R.  R.  Co.  «.  Jones,  ante,  p.  425.  The  general  drift  of  the 
recent  decisions  is  towards  the  doctrine  that  an  owner  cannot  be  deprived  of 
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his  land  until  either  payment  or  tender  hat  been  made  of  the  amount  foand 
to  be  the  value  of  the  land  and  the  damage  to  his  remaining  property. 

'^  The  command  of  the  Constitution  is  that  compensation  snail  be  mide  to 
the  owner;  that  is,  that  the  money  shall  become  his,  and  that  he  shsIlhiTe 
the  same  dominion  over  it  that  he  had  over  the  land  before  it  bectme  the 
property  of  the  corporation,  and  not  that  the  money  shall  be  made  secure  to 
Dim,  or  that  it  shall  be  placed  in  the  custody  of  the  law  or  impounded  for 
his  benefit.  The  manifest  purpose  of  the  f ramers  of  the  Constitution  was  not 
to  give  the  parties  reciprocal  or  concurrent  rights,  but  to  give  precedence 
and  superiority  to  that  of  the  land-owner.  They  meant  that  until  ne  hid  his 
compensation  in  his  hand,  provided  he  was  willing  to  accept  it,  the  corpora- 
tion should  acquire  no  right  to  the  possession  of  his  land."  Bedmanv.  Philir 
delphia,  etc.,  R.  R.  Co.,  1  Am.  &  £ng.  R.  Cas.,  1. 

*^  It  is  under  the  statute,  the  payment  of  the  money  found  by  the  jury,  and 
not  the  order  of  the  court  alone,  that  confers  the  right  of  entry.-  Althoogli 
the  petition  has  been  filed,  the  damages  assessed,  and  the  order  of  the  comi 
pronounced  and  entered,  the  money  must  be  paid  before  the  right  to  enter 
attaches."    Bt.  L.  &.  S.  E.  Ry.  «.  Teters,  68  HI.,  144. 

Where  a  railroad  seeks  to  cross  the  track  of  another  road,  the  measore  of 
damages  covers  the  value  of  the  land  taken,  the  expense  of  changes,  and  of 
new  structures  made  necessary  by  the  crossing.  Ko  damages  can  be  lecoTered 
for  disturbance,  loss,  and  interruption  of  busmess,  nor  for  increased  expense 
in  providing  additional  safeguards  in  the  way  of  flagmen,  signals,  eta  Bos- 
ton R.  R.  Co.  V,  Old  Colony  R.  R.  Co.,  8  Allen,  142;  Old  Colony,  etc, 
R.  R.  Co.  V.  Plymouth,  14  Pray,  115;  Massachusetts,  etc.,  R.  R  Co. «.  Bos- 
ton, etc.,  R.  R.  Co.,  121  Mass.,  124;  Boston,  etc.,  R.R  Co.  «.  Old  Colony  R. 
R.  Co.,  12  Cush.,  605 ;  Eastern  R  R  Co.  v.  Boston  R.  R  Co.,  Ill  Mass.,  135; 
Lake  Shore,  etc.,  R.  R.  Co.  v,  Cincinnati,  etc.,  R.  R  Co.,  80  Ohio  St,  604. 

It  is,  however,  hardly  possible  to  state  any  inflexible  rule  for  e8dm8tio| 
the  amount  of  damase.  The  following  adjudications  by  the  American  and 
English  courts  show  how  the  rule  regaraing  the  compensation  for  the  takdng 
of  land  has  been  construed : 

In  Jones  v.  Chicago,  etc.,  R  R.  Co.,  68  111.,  883,  the  court  says:  **The 
amount  allowed  ought  to  be  sufficient  to  cover  all  the  actual  damage  ooct- 
sioned  by  reason  of  the  construction  of  the  road,  for  the  land  taken,  iat  aE 
physical  injury  to  the  residue,  and  for  all  inconveniences  of  any  character, 
actually  produced,  but  nothing  should  be  allowed  for  imaginary  or  specola- 
tive  damages."  See  also  Sater  v.  Burlington  &  Mount  Pleasant  Plank  Road 
Co.,  1  Iowa,  898;  and  in  Henry  v.  Dubuque,  etc.,  R  R  Co.,  2  Iowa,  300. 

Market  value  is  the  price  which  property  will  conmiand  at  public  sale  when 
offered  to  the  highest  and  best  bidder.  It  has  been  held  that  the  value  which 
constitutes  such  basis  is  not  that  which  it  would  command  at  a  forced  sale, 
*  *■  but  at  a  sale  which  a  prudent  holder  would  make  if  he  had  power  of  election 
as  to  time  and  terms/'  taking  into  consideration  its  location  and  the  probar 
bilities  which  a  prudent  man  would  regard  as  affecting  its  value.  Sommiliei 
etc.,  R  R.  Co.  u.  Doughty,  2  Zab.  (N.  J.),  495. 

In  Massachusetts  it  has  been  held  that  *^  the  entire  value  of  the  land  ii  lU 
that  can  be  awarded  to  the  several  owners,  and  no  contracts  between  then 
can  oblige  the  public  to  pay  more  than  the  value  of  the  land  as  a  whck." 
Burt  V,  Brigham,  117  Mass.,  808. 

* '  A  fair  compensation  for  the  property  taken  and  injury  done  aaoeitaiJiedbj 

feneral  rules,  is  a  substitute  to  the  owners  for  that  of  which  they  are 
eprived.    That  is  the  whole  of  the  transaction  with  which  the  public  ii 
concerned."    Edmunds  v.  Boston,  108  Mass.,  544. 

^*  When  the  State  takes  private  property  for  public  xises,  or  authorises  it  tc 
be  taken,  this  market  value  is  all  that  it  pays  for  it.  This  is  the  necssarr 
measure  in  order  to  avoid  the  favoritism  or  oppression  that  would  attend  any 
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other  measure.  Every  man  holds  his  property  subject  to  this  eminent  domain 
or  ownership  of  the  whole  society.  He  must  give  it  up,  when  society  needs 
it,  in  being  paid  its  value  according  to  the  estimate  put  on  it  in  the  market ; 
that  is  by  common  consent/'  Searle  v.  L.  &  B.  R.  R.  Co.,  63  Penn.  St.,  93. 

"In  determining  the  value  of  land  appropriated  for  public  purposes,  the 
same  considerations  are  to  be  regarded  as  in  a  sale  of  property  between  pri- 
vate persons.  The  inquiry  in  such  cases  must  be,  what  is  tne  property  worth 
in  the  market  with  reference  to  the  uses  to  which  it  is  plainly  adapted  ?  that 
is  to  say,  what  is  it  worth  from  its  availability  for  valuable  uses  ?"  Boone  Go. 
«.  Patterson,  98  TJ.  S.,  407. 

'*  Of  course  the  true  test,  as  to  the  damages  to  be  paid,  is  the  market  value 
of  the  land.  Witnesses  are  called  who  give  their  opinion  as  to  what  the 
market  value  is.  They  may  be,  with  great  propriety,  asked  in  what  the  value 
consists,  and  may  state  not  only  the  actual  uses  of  the  land,  but  its  capabili- 
ties so  far  as  they  add  to  its  market  value."  Haslamer  v,  G.  S.  W.  R.  R.,  64 
m.,  355. 

The  market  value,  just  and  full,  furnishes  the  only  criterion  of  just  com- 
pensation. La  F.  R  R.  Co.  t>.  Winslow,  66  111.,  219;  So.  Park  Com.  v.  Dun- 
leyy,  91  111. ;  East  Penn.  R.  R  Co.  v.  Heisber,  40  Penn.  S.,  53. 

When  the  land  taken  was  a  portion  of  a  brick-yard,  the  owner  was  per- 
mitted to  show  that  the  proposed  appropriation  would  prevent  an  enlarge- 
ment of  the  works;  that  it  would  render  it  inconvenient  for  him  to  conduct 
his  business  thereon,  and  that  he  would  be  frequently  subjected  to  the  neces- 
sity of  crossing  the  tracks  in  hauling  clay  to  the  pits.  Sherwood  v.  St.  Paul, 
etc.,  By.  Co.,  21  Mmn.,  127. 

In  an  action  to  recover  damages  resulting  from  the  construction  of  a  rail- 
road under  municipar  authority,  in  the  street  of  a  village,  within  a  few  feet 
of  the  front  of  a  lot,  it  was  held,  that  it  was  error  to  instruct  the  jury,  that 
the  law  of  this  State  does  not  grant  indemnity^  for  all  losses  or  damages  occa- 
sioned by  the  building  of  a. railroad,  such  as  inconvenience  arising  from  the 
crossing  of  railroad  tracks,  by  the  public  or  individuals,  and  from  noise  and 
confusion  of  passing  trains,  smoke  from  the  same,  or  frightening  horses. 
Mix  V,  The  Lafayette,  etc.  Ry.  Co.,  67  HI.,  819. 

The  damages  which  the  owner  sustains,  because  of  the  injury  to  any  right 
which  he  holds  with  regard  to  the  land  taken  or  injured,  should  be  considered 
and  compensated.  The  character  of  the  situation,  and  the  present  and 
probable  use  of  the  property  must  be  considered.  Bangor  R.  R,  Co.  v. 
McComb,  60  Me.,  290. 

When  lots  abutted  upon  a  navigable  lake,  and  a  railroad  was  constructed 
within  its  waters,  but  so  near  to  the  front  as  to  cut  oft  access  from  them  to 
the  body  of  the  lake,  it  was  held  that,  while  the  fee  extended  only  to  the 
water  line,  the  ri^ht  of  exclusive  access  to  the  waters  of  the  lake  from  that 
point,  and  to  bmld  piers  and  wharves,  were  vested  private  rights  incident 
to  the  ownership  of  the  shore,  distinct  from  the  right  of  the  public,  and  that 
for  any  damage  done  to  these,  the  owner  was  entitled  to  compensation. 
Delaplaine  et  aL  v.  The  Chicago,  etc.,  Ry.  Co.,  42  Wis.,  214;  5  Am.  Ry. 
Rep.,  28;  citing  and  relying  upon  Lyon  «.  The  Fishmonger's  Co.,  L.  R.,  1 
App.,  Cas.,  662. 

In  St.  Louis,  etc.,  R.  R.  Co.  v,  MoUett,  69  HI.,  236;  the  court  say:  "All 
injuries  which  are  appreciable,  and  which  result  from  the  construction  of  the 
road  are  legitimate  subjects  for  consideration  in  the  estimate  of  damages." 

In  Rockf  ordy  etc.,  R.  R.  Co.  v.  McKinley,  64  HI. ,  835.  '  *  The  jury  are  entitled 
to  know  the  amount  of  the  land  taken ;  how  it  affects  the  remainder;  how  it 
divides  the  farm,  in  case  of  farm  lands,  as  to  water,  pasturage,  improvements, 
etc.,  and  also  the  danger  and  inconvenience  in  the  perpetual  use  of  the  track 
for  moving  trains  over,  and  what  injury,  if  any,  to  stock  kept  on  the  farm, 
and  many  other  things  connected  therewith  which  are  understood,  and  can 
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be  better  explained  by  persons  of  large  experience  in  such  matters,  and  ve 
may  say  as  a  general  rule,  that  any  evidence  which  tends  to  lUustr&te  tbe&e 
various  subjects  is  admissible." 

The  English  Railway  Clauses  Act  requires  the  company  to  *^  make  to  the 
owners  and  occupiers  of,  and  all  other  parties  interested  in,  any  lande  tskea 
or  used  for  the  purposes  of  the  railway,  or  injuriously  affected  by  the  con- 
struction thereof,  full  compensation  for  the  value  of  the  lands  so  taken  or 
used;  and  for  all  damages  sustained  by  such  owners,  occupiers  find  other 
parties  by  reason  of  the  exercise,  as  regards  such  lands,  of  the  powers/  etc. 

The  Lands  Clauses  Consolidation  Act,  to  which  reference  is  made  in  the 
Railway  Clauses  Act,  provides  that:  '*  If  any  party  shall  be  entitled  to  com- 

Sensation  in  respect  of  any  land  or  of  any  interest  therein,  which  shall  h&ve 
een  taken  for,  or  shall  be  injuriously  affected  by,  the  execution  of  the  works 
he  may  proceed  to  have  the  compensation  to  which  he  is  entitled,  assessed  bj 
parties  arbitrators  or  a  jury  as  he  shall  see  fit." 

In  Delaplaine  c.  The  Chicago  &  Northwestern  Ry.  Co.>  42  Wis.,  214:  it 
was  insisted,  in  argument,  that  a  leading  case  arising  under  the  Lands 
Clauses  Consolidation  Act  was  not  authority  for  the  construction  of  the  C^> 
stitution  of  Wisconsin,  for  the  reason  that  the  act  allows  damages  when 
lands  are  "injuriously  affected."  To  this  the  Supreme  Court  replied:  "But 
the  test  applied  to  determine  the  proper  meaning  of  the  words  4njurioUfrlj 
affected '  as  giving  a  right  to  compensation  was,  whether  the  act  done  in 
carrying  out  the  works  in  question  was  an  act  which  would  have  given  a 
right  of  action,  if  the  works  had  not  been  authorized  by  an  act  of  Parlia- 
ment. In  other  words,  if  the  act  affecting  the  land  had  been  done  by  ui 
individual  he  would  be  liable  for  the  damages.  This  remarks  shows  tb&i 
the  decisions  made  under  that  act  are  in  point/" 

The  cases  in  the  English  courts,  in  which  the  act  has  been  construed,  ex- 
tend through  a  period  of  thirty-five  years.  They  are  not  in  full  accord  wi'Ji 
each  other,  but  the  later  ones  decided  in,  or  approved  by,  the  House  of  Lords 
settle  the  construction.  These  and  the  American  cases  establish  &  rule, 
which  is  of  uniform  application,  and  the  controlling  principle  of  which 
applies  to  all  classes  of  property. 

A  railroad  company  constructed  its  road  over  certain  ways  appurtenant  to 
a  close,  and  erected  gates  across  said  ways  whereby  the  close  was  depredated 
in  value.  Upon  the  hearing  in  the  Queen^s  Bench,  Lord  Campbell,  Ch.  J., 
said:  ^^The  jury  find  that  the  land  is  depreciated  in  value ;  andthedepit- 
ciation  is  caused  by  that  being  done  which  but  for  the  powers  contained  in 
the  act  of  Parliament  would  have  been  actionable.  That  criterion  is  f^^rW 
suggested  by  the  counsel  for  the  defendants.  Ko  doubt  there  may  be  Ig>% 
arising  from  the  construction  of  a  railway,  which  would  not  entitle  to  com- 
pensation ;  but  when  the  depreciation  is  caused  by  something  wbidu  b3 
between  the  land-owner  and  the  company,  could  be  done  le^ly  onk  br 
virtue  of  the  act,  then  there  can  be  no  doubt  there  is  a  case  for  compensation.'' 
Glover  v.  North  Staffordshire  R.  R  Co.  16  Q.  B.  (71  E.  C.  L.  R),  923. 

Lord  Chancellor  Truro,  in  East  &  West  India  Docks  and  Birminghia 
Junction  Ry.  Co.  v.  Qattke,  3  Mac.  &  G.,  155,  followed  and  affirmed  in  the 
London,  etc.,  Ry.  Co.  v.  Bradley,  Id.,  836.  Held  that  a  tenant  was  entitltd 
to  recover  for  injuries  which  resulted  from  dust  and  dirt  occasioned  b;  the 
construction  of  a  railway,  and  from  the  temporary  diversion  of  a  foot-pat'ti 
which  passed  along  his  premises,  and  from  the  stoppage  of  a  lane  along  which 
he  had  a  right  of  way  to  his  premises.  The  case  was  distinguished  from  the 
North  Western  Ry.  Co.  «.  Smith,  1  Mac.  &  G.,  216,  and  Rex  v.  The  Bristo: 
Dock  Co.,  12  East.,  429,  on  the  ground  that  the  wron^  in  those  cise» 
was  to  a  public  right,  without  peculiar  injury,  while  in  this  the  injur?  wss 
peculiar. 

These  cases  were  decided  in  1851.    In  1856,  The  Caledonian  By.  Co.  f. 


L.  S.  &  M.  S.  R.  R.  CO.  ET  AL.  V.  C.  &  W.  I.  R.  II.  CO.        465 

OgilvT,  3  Macq.  (8c.  App.),  229,  came  before  the  House  of  Lords.  A  railway 
traTersed  a  public  highway  about  fifty|yards  from  a  gate.  The  road  was  not 
the  only  approach,  but  was  the  common  and  best  one.  Compensation  was 
given  by  the  arbitrators  for  the  level  crossing. 

Lord  Chancellor  Cranworth  said:  ''The  construction  that  is  put  upon  this 
expression,  'injuriously  affected,'  in  the  clauses  of  the  Act  of  Parliament 
which  gives  compensation  for  injuriously  affected  lands,  certainly  docs  not 
entitle  the  owner  of  lands,  which  he  alleges  to  be  injuriously  affected,  to  any 
compensation,  in  respect  of  any  act,  which,  if  done  by  the  railway  company, 
without  the  authority  of  Parliament,  would  not  have  entitled  him  to  bring 
an  action  against  them.  T  purposely  guard  myself,  by  putting  it  in  this  way, 
because  I  am  far  from  admitting  that  he  would  have  a  right  of  compensation, 
in  some  cases  in  which,  if  the  act  of  Parliament  had  not  passed,  there  might 
have  been  not  only  an  indictment,  but  a  right  of  action ;  and  the  necessity  of 
so  guarding  myself  is  made  apparent  by  one  of  the  last  cases  quoted  by  Mr. 
Anderson,  the  case  of  Greasley  9.  Codding,  which  if  the  law  be  applicable  to 
a  railway,  would  certainly  entitle  everylK)dy  who  is  stopped  for  a  minute, 
while  the  gates  are  shut,  to  an  action  for  damages;  because  it  would  be  said, 
under  the  authority  of  that  case,  which  I  think  is  a  very  correct  decision,  that 
when  an  act  is  done,  such  as  shutting  gates  across  a  public  road,  without  the 
authority  of  Parliament,  that  gives  the  party  a  right  of  action." 

In  the  following  year  (1857),  the  question  arose  in  the  Court  of  Kings 
Bench.  (In  re  Penny,  7  El.  &  Bl.,  660.)  Wilde,  at  the  bar,  referred  to  the 
Ogilvy  case  and  quoted  the  words  of  the  Lord  Chancellor:  "  I  am  far  from 
admitting  that  he  would  have  a  right  of  compensation  in  some  cases,  in 
which,  if  the  act  of  Parliament  had  not  passed,'*  etc.,  when  he  was  inter- 
rupted by  Lord  Campbell,  Ch.  J.,  who  said:  "I  think  he  would  be  entitled 
to  compensation  in  such  cases, ''and  Erie,  J.,  added,  "  Even  when  the  damagea 
would  be  only  a  scintilla."  Li  the  opinion  subsequently  delivered  the  Chief 
Justice  said :  "  Unless  the  particular  injury  would  have  been  actionable  before 
the  company  had  acquired  their  statutory  powers,  it  is  not  an  injury  for 
which  compensation  can  be  claimed ;"  and  it  was  accordingly  held  that,  as 
overlooking  premises  from  a  railway  was  not  actionable  without  the  statute 
compensation  for  that  annoyance  could  not  be  allowed. 

Chamberlain  v.  The  West  End  of  London  &  Crystal  Palace  Ry.  Co., 
SB.  &  S.,  605;  9  Jur.  N.  S.,  1051 ;  82  L.  J.  Q.  B.,  173;  adjudged  that,  when 
the  crossing  of  a  railroad  over  a  public  highway,  obstructed  and  diverted 
the  road,  thereby  causing  difficulty  of  access  to  the  houses  on  the  highway, 
and  rendering  them  less  suitable  to  be  occupied  as  shops,  the  owner  of  the 
bouses  was  entitled  to  compensation. 

In  1863,  Senior  «.  The  Metropolitan  Ry.  Co.,  2  H.  &  C,  258;  was  decided 
in  the  Queen'^  Bench.  Senior  was  a  draper  and  tailor  occupying  a  shop  as 
a  tenant.  The  defendants  constructed  their  road  across  a  street  which  inter- 
sected one  upon  which  the  shop  was  situated,  and  nearly  in  front  of  it.  The 
plaintiff  claimed  damages  for  tne  loss  of  his  business,  by  the  obstruction  to 
the  free  travel  which  before  existed,  and  not  for  injury  to  the  property.  A 
verdict  for  £60  for  loss  of  business  alone  was  sustained. 

In  Wood  a.  Stourbridge  Ry.  Co,  16  C.  B.  N.  S.,  236,  Erie,  Ch.  J.,  with  the 
concurrence  of  Willes,  Byles,  and  Keating,  JJ.,  said:  "They  are  clearly 
entitled  to  compensation  in  respect  of  the  stoppage  of  the  road  numbered  4, 
if  the  case  falls  within  the  principle  of  Chamberlam  v.  The  West  End  of  Lon- 
don &  Crystal  Palace  Ry.  Co.,  2  B.  &  S.,  605  (110  E.  C.  L.  R),  that  is,  if 
they  have  sustained  a  private  and  particular  injury  by  that  stoppage  in  re- 
s{>ect  of  which  they  might  have  maintained  an  action  against  the  company  if 
it  had  not  been  done  under  the  sanction  of  an  act  of  Parliament.  If  the 
inconvenience  or  annoyance  which  they  sustain  is  such  only  as  is  common  to 
all  the  Qiieen*8  subjects,  no  action  would  lie,  and  the  case  therefore  is  not 

2  A.  &  E.  R  Cas.— SO 
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one  for  compensation  under  the  act  of  Parliament.  Ajs  No.  4  led  from  Iso.  3 
to  other  property  of  Messrs.  'Wood,  and  they  have  lost  tht  couvenient  com- 
munication therewith,  they  are  entitled  to  compensation.  As  to  No.  2*2,  i: 
has  ceased  to  be  a  public  road,  but  *  without  prejudice  to  the  existing  rights  of 
the  owners  and  occupiers  of  adjoining  lands  at  all  times  hereafter  to  use  the 
same  for  all  purposes.*  Those  words  save  to  the  Messrs.  Wood,  as  adjoin- 
ing owners,  the  right  they  had.  It  was  a  public  right  of  way  before,  and 
they  have  it  still." 

Cameron  v.  The  Charing  Cross  Ry.  Co.,  16  C.  B.  (N.  8.),  (Ill  E.  C.  L.  R), 
430,  decided  in  the  same  year,  was  a  claim  for  compensation  for  obstructing 
a  way  by  which  customers  had  access  to  plaintift^s  bakery.  All  of  the 
judges  of  the  Common  Pleas  followed  Chamberlam  v.  The  West  End  of  Lon- 
don &  Crystal  Palace  Ry.  Co.,  2  B.  <&  8.,  605  (1862),  and  Senior  v.  The 
Metropolitan  Ry.  Co.,  2  H.  &  C,  258,  and  held  that  the  plaintiff  was  entitled. 
Said  Willes^  J.,  16  C.  B.  (N.  8.),  447:  **  Damages  to  a  man's  interest  in  land 
necessarily  includes  damage  to  the  biisiness  which  be  carries  on  upon  the 
land,  by  diverting  it  from  its  accustomed  channel.  Buch  an  interest  is  not 
merely  personal,  it  is  an  interest  which  a  man  enjoys  in  respect  of  land— 
a  reasonable  expectation  of  profit  by  carrying  on  business  there.  That  reason- 
able expectation  of  profit  is  commonly  called  *  good  will,'  and  is  a  *  mar- 
ketable thing.'  .  .  .  Then  if  an  action  would  have  lain  for  this  injury 
against  a  person  doing  it  without  the  sanction  of  an  act  of  Parliament,  the 
party  injured  is  entitled  to  claim  compensation  for  it  under  the  Lands 
Clauses  Consolidation  Act.*' 

Ricket  V.  The  Metropolitan  Ry.  Co.,  5  B.  &  S.,  156;  34  L.  J.  (N.  S.),  257, 
first  decided  in  the  Queen's  Bench  in  1864,  modified  the  doctrine  stated  in 
Senior  e.  The  Metropolitan  Ry.  Co.,  2  H.  &  C,  258,  and  Cameron  r.  The 
Charing  Cross  R.  R.  Co.,  16  C.  B.  (N.  S.),  430.  The  plaintiff  was  the  lessee 
of  a  public  house  in  Crawford  Passage,  along  which,  across  Coppice  Row, 
was  a  public  footway.  The  railroad  company  erected  in  Coppice  Bow  tem- 
porary structures,  and  to  pass  these  it  was  necessary  for  foot  passengers  to 
move  up  and  down  steps  and  over  a  bridge.  After  about  twenty  months, 
when  the  railway  was  completed,  the  highway  was  restored  to  its  origiEal 
condition.  The  number  of  passengers  decreased  after  the  structures  were 
erected  and  the  refreshments  sold  by  the  plaintiff  diminished.  The  juir 
allowed  him  £100  for  diminution  of  profits.  The  four  judges  of  the  Queea's 
Bench  concurred  in  approving  the  allowance,  and  in  the  Exchequer  Cham- 
ber four  of  the  six  judges  agreed  that  he  was  not  entitled  to  compensation. 
In  the  Queen's  Bench  and  the  Exchequer  it  was  maintained  by  the  judges 
who  disapproved  the  claim,  that  the  plaintiff  had  no  cause  of  action  becaa^o 
of  any  obstruction  to  himself,  that  the  travellers  had  none,  and  for  these 
reasons  compensation  should  not  be  allowed.  _      ^ 

The  case  reached  the  House  of  Lords,  where  it  was  finally  decided  in  1S6T. 
L.  R.,  2  n.  of  L.  Cas.  (Eng.  and  Ir.  App.),  187.  Lord  Chancellor  Chelm^ 
ford  repeated  the  definition,  with  the  saving  exception,  as  stated  by  Lord 
Cranworth  in  the  Caledonian  Ry.  Co.  v,  Ogilvy,  2  Macq.  (8c.  App.),  SI'S, 
and  doubted  Baker  «.  Moore,  referred  to  in  Iveson  v,  Moore,  1  Ld.  Ray.,  4H 
(11  Will,  m.),  and  Wilkes  v.  The  Hungerford  Market  Co.,  2  Bing.,  >'■ 
C.,  281,  both  of  which  relate  to  the  right  of  a  person  who  receives  a  peculiif 
injury  from  the  invasion  of  a  public  right,  to  maintain  an  action.  Both  were 
decided  before  the  enactment  of  the  Lands  Clauses  Act.  Other  cases  of  th? 
same  character  were  disposed  of  with  the  remark:  **  that  in  most  of  them, 
where  the  claim  to  compensation  was  admitted  there  was  an  actual  injun  t^ 
the  house  or  land  itself,  either  immediate,  or  immediately  conseqaeotiu 
upon  the  acts  done." 

Regina  v.  The  Eastern  Counties  Ry.  Co.,  2  Q.  B.  (E.  C.  L.  R  ),  347,  ^as 
approved  because  the  lowering  of  the  road  in  front  of  plaintiff's  premises 
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cutoff  access,  and  inflicted  an  injury -which  was  '^  immediately  consequen- 
tial;" Glover  V.  The  North  Staffordshire  Ry.  Co.,  16  Q.  B.  (71  E.  C.  L.  R.), 
912,  was  distinguished  and  approved,  on  the  ground  that  it  involved  injury 
to  a  roadway  Which  was  appurtenant  to  an  estate :  Chamberlain  v.  The  West 
End  of  London  &  Crystal  Palace  Ry.  Co.,  2  B.  &  S.,  605;  9  Jur.  N.  8., 
1051;  32  L.  J.,  Q.  B.,  173,  was  ^^  classed  with  the  cases  in  which  the  houses 
or  land  of  the  person  claiming  compensation  was  itself  injuriously  affected  by 
the  construction  of  the  works ;"  and  Senior  v.  The  Metropolitan  Ry.  Co.,  2  H. 
&  C,  258,  in  which  it  was  held,  that  a  '*loss  of  trade  was  an  injury  to  the 
value  of  the  land  itself,  and  therefore  the  subject  of  compensation*'  was 
declared  *' unsatisfactory,"  and  in  conflict  with  Rex  v.  The  London  Bock 
Co.,  5  A.  &  E.  (31  E.  C.  L.  R.),  163. 

Lord  Cranworth  questioned  the  soundness  of  Wilkes  v.  The  Hungerford 
Market  Co.,  2  Bing.  (N.  C),  281.     By  this  case  the  rule  was  finally  settled' 
that  the  injury  must  affect  some  right  held  with  regard  to  the  property — and 
that  personal  inconvenience  was  not  a  sufficient  basis  for  compensation. 

Hammersmith  &  City  Ry.  Co.  v.  Brand,  L.  R.  4  H.  L.  Cas.  (Eng.  and  Ir. 
App.),  171  (1868  and  1869).  The  owner  claimed  after  the  railroad  was  com- 
pleted, that  ^*  the  running  of  trains  over  it"  ....  ^'had  and  always  would 
occasion  vibration,  noise  and  smoke  from  passing  trains,"  by  which  the  pre- 
mise were  affected  and  depreciated  in  value.  Blackburn,  J.,  and  Lords 
Chelmsford  and  Colonsay  held  that  the  statute  secured  compensation  as  to 
land  damaged  but  not  taken,  only  for  the  injuries  resulting  from  the  con* 
struction ;  and  that  as  the  plaintiff's  land  was  not  taken  and  was  affected  only 
by  the  operation  of  the  road  he  was  without  remedy :  and  such  was  the 
judgment  of  the  House  of  Lords. 

After  the  announcement  of  the  decision  of  the  House  of  Lords  in  Ricket^s 
Case,  McCarthy  v.  The  Metropolitan  Board  of  Works,  L.  R.,  8  Com.  Pleas, 
209,  came  on  for  hearing  in  the  Common  Pleas. 

McCarthy  resided  and  carried  on  business  as  a  carman  and  contractor  for 
supplying  builders  with  lime,  brick  and  other  building  materials,  and  as  a 
dealer  in  sand  and  ballast,  near  a  draw-dock  on  the  river  Thames.  This  was 
a  public  dock,  but  was  principally  used  by  McCarthy  and  two  other  parties, 
whose  premises  were  near  it.  McCarthy  had  no  easement  in  the  dock,  other 
than  88  one  of  the  public,  nor  was  there  appurtenant,  or  otherwise  belonginer 
to  his  premises,  any  other  right  or  privilege  in  or  to  the  dock.  The  proposed 
improvement  did  not  touch  his  premises.  The  head  of  the  dock  was  twenty 
feet  away  from  them,  but  this  proximity  rendered  them  more  valuable  for  any 
use.    See  statement  of  the  case,  7  H.  of  L.  Cas.,  214.     (Sc.  and  Ir.  App.) 

In  the  Common  Pleas,  Willes  and  Keating,  JJ.,  were  of  opinion,  tnat  the 
owner  was  entitled  to  compensation.    On  appeal  to  the  Exchequer  Chamber, 
the  judgment  of  the  Common  Pleas  was  affirmed — Lord  Chief  Baron  Bram- 
well,  Baron  Channell  and  Justices  Blackburn  and  Archibald  concurring,  and 
Baron  Cleasby  dissenting.      The  concurring  barons  and  justices  followed 
Chamberlain  v.  The  West  End  of  London  &  Crystal  Palace  Ry.  Co.,  2  B.  & 
S.,  605,  distinguishing  it  from  Ricket^s  Case;  and  the  dissenting  baron  held 
that  that  case  overruled  the  others,  and  defeated  McCarthy's  right  to  recover. 
Lord  Chief  Baron  Bramwell  sMd:     ** Now,  I  agree  that  the  word  'injuri- 
ously' does  not  mean  *  wrongfully'  affected.     What  is  done  is  rightful  under 
the  powers  of  the  act.     It  means  *hurtfully'  or  *  damnously '  affected.  .  .  . 
At  the  same  time  I  am  clearly  of  opinion  that  to  entitle  the  parties  interested 
to  compensation,  the  injury  or  hurt  must  be  such  as  could  not  be  lawfully 
inflicted  except  by  the  powers  of  the  act.  .  .  .  The  act,  therefore,  injuriously 
affecting,  must  be  one  which  would  be  wrongful  but  for  the  statute.     But  I 
agree  that  it  need  not  be  one  for  which  an  action  would  lie.     It  is  enough 
that  it  would  be  indictable  or  might  be  prevented  by  injunction." 
From  the  judgment  of  the  Exchequer  Chamber,  an  appeal  was  taken  to  the 
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House  of  Lords.  Lord  Chancellor  Cairns,  Lords  Chelmsford,  Penzance 
Hatherly,  and  O^Hagan  delivered  opinions.  The  Lord  Chancellor  announced 
his  adherence  to  the  main  definition  stated  by  Lord  Chelmsford  in  the  Cale- 
donian Ry.  Co.  V,  Ogilvy,  2  Macq.  (ScApp.),  229.  "I  propose  to  accept 
the  test  which  has  been  applied  in  this  House  and  else^^here,  as  to  the 
proper  meaning  of  those  words,  as  giving  a  right  to  compensation,  namely, 
that  the  proper  test  is  to  consider  whether  the  act  done  in  carrying  out  the 
works  in  question  is  an  act  which  would  have  given  a  right  of  action,  if  the 
works  had  not  been  authorized  by  act  of  Parliament.  I  do  not  pause  to 
inquire  whether  or  not,  if  the  question  was  now  to  be  decided  for  the  first 
time,  it  is  not  a  test  somewhat  narrow.  I  acceptjthat  test  as  a  test,  which  has 
been  laid  down,  and  which  has  formed  the  foundation  of  the  decision  of  so 
many  cases  like  the  present.*' 

Lord  Chelmsford  made  no  express  reference  to  the  definition,  but  defended 
the  ruling  in  Ricket^s  Case,  and  in  so  doing  threw  some  light  upon  the  excep- 
tion which  he  attached  to  the  definition  in  the  Ogilvy  Case,  but  which  was 
not  approved  by  Lord  Campbell  in  re  Penny,  7  El.  &  BL,  660.  He  insisted 
that  the  injury  must  be  to  some  interest  in  the  land  itself :  ^*  A  mere  personal 
obstruction  or  inconvenience,  or  a  damage  occasioned  to  a  man^s  trade  or 
the  ^ood  will  of  his  business,  although  of  such  a  nature  that  but  for  act  of 
Parliament,  it  might  have  been  the  subject  of  an  action  for  damages,  will 
not  entitle  the  injured  party  to  compensation  under  it."  L.  B.  7  H.  of  L 
Cas.  (Sc.  and  Ir.  App.),  256. 

He  also  enforced  the  point  that  when  the  right  invaded  is  a  public  right, 
and  the  claimant's  injuries  differ  only  in  degree  from  those  sunered  by  all 
other  members  of  the  public,  compensation  cannot  be  recovered. 

Lord  Hatherly  re^rded  the  definition  as  a  sound  one,  thought  it  ought  not 
to  be  extended,  and  that  the  case  was  within  its  terms. 

Lord  Penzance  thought  it  would  *  *  be  disastrous  to  depart"  from  the  rule 
as  stated  in  the  Caledonian  By.  v.  Ogilvy,  approved  in  re  Penny,  and  in 
Bicket's  Case. 

He  also  added  to  the  general  statement  of  the  rule,  the  qualification,  that 
the  damage  or  injury  '^  must  not  be  of  a  personal  character,  but  must  be  to 
the  land  of  the  claimant  considered  independently  of  any  particular  trade 
which  the  claimant  may  have  carried  on  upon  it." 

Lord  0*Hagan  regarded  the  rule  as  too  narrow,  but  was  willing  to  accept 
it  as  settled  by  the  cases. 

Mr.  Theseger,  of  counsel,  proposed  in  his  argument  a  re-statement  of  the 
definition  with  which  the  Lord  Chancellor  and  Lords  Chelmsford,  Hatherly 
and  O'Hagan  expressed  themselves  satisfied ;  the  Lord  Chancellor  qualifying 
his  assent,  however,  with  the  remark  that  '^definitions  are  always  matters  of 
very  considerable  difficulty."  The  report  of  the  case  contains  three  state- 
ments of  the  revised  definition,  bo  two  of  which  are  alike.  (See  argument  of 
Mr.  Prentice  and  Mr.  Theseger,  7  H.  of  L.  Cas.,  240;  Opinion  of  the  Lord 
Chancellor,  253,  and  opinion  of  Lord  Chelmsford,  256.)  Mr.  Theseger  states 
it  thus :  ^  When,  by  the  construction  of  the  works,  there  is  a  physical  inter- 
ference with  any  right,  public  or  private,  which  an  owner  is  entitled  to  u» 
in  connection  with  his  own  property,  he  is  entitled  to  compensation,  if  by 
reason  of  such  interference  his  own  property  is  injured.  The  word  *phya- 
cal '  is  here  used  in  order  to  distinguish  the  case  from  cases  of  that  class 
where  the  interference  is  not  of  a  physical,  but  rather  of  a  mental  nature,  or 
of  an  inferential  kind,  such  as  those  of  a  road  rendered  less  agreeable  or  con- 
venient, or  a  view  interfered  with,  or  the  profits  of  a  trade,  by  the  creatioDof 
a  new  highway  or  street,  diminished  in  the  old  one." 

Beckett  c.  The  Midland  By.  Co.,  L.  R,  8  C.  P.,  82;  17  L.  T.  (N.  8.),  499; 
87  L.  J.  C.  P.,  11,  was  the  first  case  coming  on  for  determination  after  the 
judgment  in  Bicket's  Case. 
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That  case  was  greatly  relied  upon  by  the  company,  and  received  such  at- 
tention, in  the  opinions  of  the  judges,  as  to  make  this  adjudication  a  very 
important  one.  The  facts  were :  an  embankment  was  raised  by  the  railway 
company  on  a  portion  of  the  highway  opposite  the  plaintiffs  house,  thereby 
narrowing  the  road  from  fifty  to  thirty-three  feet,  whereby  carriages  were 
compelled  to  go  some  distance  beyond  his  gate  before  they  could  turn.  It 
was  proved  that  his  house  was  seriously  damaged  for  occupation  purposes, 
and  depreciated  in  value  by  the  narrowing  of  the  road  and  the  construction 
of  the  embankment.  The  portion  of  the  road  occupied  was  the  half  farthest 
removed  from  the  house.  It  was  urged,  that  the  case  was  analogous  to  the 
level  crossing  in  the  Ogilvy  Case,  and  to  the  temporary  obstruction  affecting 
the  business  of  a  tenant  in  Ricket^s  Case.  It  was,  however,  distinguished 
from  both  by  all  of  the  judges.  The  elaborate  opinion  of  Willes,  J.,  pre- 
sents a  remarkably  clear  exposition  of  the  elements  upon  which  compensation 
must  rest : 

1.  The  claimant  must  have  sustained  a  particular  damage  from  the  exe- 
cution, by  the  company,  of  the  works  authorized  by  the  special  act. 

2.  The  damage  must  be  one  for  which  h6  could  have  maintained  an  action 
if  the  work  was  not  authorized  by  Parliament. 

3.  The  injury  must  be  to  the  estate  of  the  owner,  and  not  a  mere  obstruc- 
tion or  inconvenience  to  him  personally  or  to  his  trade,  although  it  might 
have  been  the  subject  of  an  action  if  the  works  executed  had  not  been  con- 
structed by  authority  of  Parliament. 

4.  The  damage  complained  of  must  be  one  which  is  sustained  in  respect  of 
the  ownership  of  the  property — in  respect  to  the  property  itself  in  its  then 
condition,  and  not  in  respect  of  any  particular  use  to  which  it  may  from  time 
to  time  be  put. 

The  learned  judge  continued :  When  you  talk  of  damage  to  an  estate,  you 
equally  damage  it,  whether  you  cut  off  an  angle  of  it,  which  may  be  the  least 
desirable  to  a  purchaser,  or  take  away  from  it  a  substantial  advantage  in 
respect  of  which  it  will  fetch  less  in  the  market  than  it  would  have  done  with 
that  advantage.  It  would  be  almost  pedantic  to  refer  to  that  which  every 
one  can  glean  for  himself  from  the  opinions  of  writers  on  the  principles  of  the 
law,  that  property  cannot  be  regarded  in  respect  of  its  value,  as  a  thing 
standing  aostractive  of  ownership,  but  must  be  regarded  in  a  juridical  rela- 
tion, as  being  a  sort  of  extension  of  the  power  of  the  owner. 

As  to  the  second  element,  Iveson  v,  Hoore,  1  Ld.  Ray.,  489,  and  Chiches- 
ter V.  Leithbridge,  Willes,  71,  are  approved.  Wilkes  v.  Hungerford  Market 
Co.,  2  Bing.  (N.  C.),  281,  is^oncedea  to  be  overruled,  and  defense  is  made 
of  Baker  o.  Moore,  1  Ld.  Ray.,  495 ;  against  what  is  referred  to  as  the  '^  dic- 
tum" in  Ricket's  Case. 

It  was  held,  without  dissent,  that  the  owner  was  entitled  to  cenpensation. 

This  decision  and  the  opinion  of  Willes,  J.,  were  approved  by  Lord 
Chancellor  Cairns  and  Lord  Chelmsford,  in  McCarthy's  Case. 

In  Regina  v.'The  Metropolitan  Board  of  Works,  L.  R.,  4  Q.  B.,  358;  a 
claim  was  made  for  interference  with  the  use  of  a  draw-dock,  by  a  person 
who  owned  premises  near  to  it.  It  was  held  that  his  right  was  of  a  personal 
nature,  exercised  in  common  with  the  general  public,  and  that  for  that  rea- 
son, he  was  not  entitled  to  compensation.  The  simUarity  of  the  facts  to 
those  in  McCarthy's  Case,  in  which  it  was  held  that  the  owner  was  entitled 
to  compensation,  will  attract  attention.  Yet  it  was  approved  by  Lords 
Chelmsford  and  Penzance  in  their  opinions  in  that  case.  L.  R.,  7  H.  of  L. 
Cas.  (Sc.  and  Ir.  App.),  258  and  262.  The  first  named  distinguishes  the 
cases  on  the  ground  that  in  Regina  v.  The  Metropolitan  Board  of  Works 
'*  there  was  nothing  to  show  that  the  rights  obstructed  were  in  any  peculiar 
manner  connected  with  the  claimant's  premises,  nor  was  there  any  finding 
that  the  premises  were,  by  the  obstruction,  diminished  in  value." 
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The  Duke  of  Buccleuch  «.  The  Metropolitan  Board  of  Works,  L.  R.,  8  Ex., 
806  (1868):  L.  R,  5  Ex.,  231  (1870);  5  H.  L.  (Eng.  and  Ir.  App.),  418(1871), 
has  been  approved  and  followed  by  several  American  courts. 

The  Duke  had  for  a  long  time  been  the  tenant  of  the  premises  known  as 
Montagu  House,  under  leases  extending  for  long  terms,  with  provisions  for 
icnewal.  The  premises  involved  in  the  controversy  consisted  of  a  dwelling, 
with  gardens  and  grounds  about  it  extending  to  the  banks  of  the  river 
Thames.  On  the  high  water  line  between  these  grounds  and  the  river,  a 
wall  extended,  in  which  was  a  gate,  usually  kept  locked.  From  this  gate  to 
the  low  water  line,  a  paved  causeway  extended.  At  high  water,  coal,  vegeta- 
bles and  persons  were  landed  from  vessels  on  the  river  at  the  sate.  When 
the  water  was  low  such  landings  were  made  at  the  causeway.  This  causeway 
had  been  in  existence  more  than  forty  years,  and  no  one  bat  the  lessees  of 
the  premises  had  used  it.     It  was  also  kept  in  repair  by  them. 

The  Metropolitan  Board  of  Works  was  authorized  to  construct  an  embank- 
ment on  the  north  side  of  the  river  from  Westminster  to  Blackf riars  Bridge. 
In  the  performance  of  this  work,  they  had  occasion  to  remove  the  causeway 
and  the  landing  place  connected  therewith,  and  also  to  shut  off  the  entire 
premises  from  direct  access  with  the  river.  In  the  place  where  water  bad 
previously  flowed,  a  solid  embankment  was  made,  on  which  was  established 
a  public  highway.  The  Duke  of  Buccleuch  claimed  compensation  **for 
damage  done  to  him  by  reason  of  the  defendants  taking  and  using  the  cause- 
way and  obstructing  and  removing  a  landing  place,  and  for  further  damage 
by  the  depreciation  of  his  messuage  and  dwelling  house,  lands,  tenements, 
etc.,  and  otherwise  injuriously  affecting  the  same."  The  sum  of  £8, 000  was 
awarded  as  damages.  Of  this,  £5,000  was  depreciation  of  the  rental  value  of 
the  property  capitalized. 

A  verdict  was  entered  for  the  plaintiff  for  the  full  amount  of  the  award, 
with  leave  to  move  to  enter  a  non-suit  or  verdict  for  defendants.  This  mo- 
tion was  overruled  by  the  Court  of  Exchequer.  The  case  was  then  taken  by 
appeal  into  the  Exchequer  Chamber,  where  Justices  Blackburn,  Keating, 
Mellor  and  Lush  agreed  that  the  judgment  of  the  Court  of  Exchequer  ought 
to  be  reversed ;  Justices  Willes,  8mith  and  Brett  being  in  favor  oi  affirming 
it.  L.  R,  5  Ex.,  221 ;  6  H.  L.(Eng.  and  Ir.  App.),  423.  The  case  then  went 
from  the  judgment  entered  to  the  House  of  Lords.  The  judges  were  som- 
moned  and  Martin  and  Cleasby,  BB.,  and  Byles,  Blackburn,  Montague  Smith 
and  Hannen,  JJ.,  attended  and  delivered  opinions.     5  H.  L.  (Eng.  and  Ir. 

App.),  418. 

Cleasby,  B. ,  held  that  the  Lands  Clauses  Consolidation  Act  provided  for  com- 
pensation :  **  We  must  take  it,  therefore,  that  the  defendants,  in  taking  from 
the  Duke  this  right,  are  to  compensate  as  they  would  be  bound  to  do  if  they 
took  his  land,  with  this  difference,  perhaps,  that  if  they  really  took  his  land, 
they  might  be  said  to  take  something  separate  from  his  house  and  garden,  but 
"by  taking  this  right,  they  took  something  which  only  exists  as  annexed  to  his 
house  and  garden,  and  may  so  be  said  to  form  a  part  of  theiA.^' 

The  case  is  distinguished  from  the  Hammersmith  Ry.  Co.  v.  Brand,  L.  R. 
4  H.  L.,  171,  where  the  claim  was  for  vibration  caused  by  the  use  of  the  rail- 
way constructed  on  land  to  which  the  claimant  had  no  title,  this  claim  being 
**  for  the  injurious  act  of  depriving  the  plaintiff  of  the  flow  of  the  river,  to 
which  he  had  a  complete  right,  by  erecting  an  embankment  for  a  public  road 
in  place  of  it." 

Hannen,  J.,  held,  <Hhat  the  taking  of  the  plaintiff's  causeway  brings  him 
within  the  terms  of  this  section  as  an  owner  of  lands  taken,  and  consequently 
that  he  is  entitled  to  compensation  for  any  damage  sustained  by  severing  the 
causeway  from  the  house  and  garden." 

He  also  distinguishes  this  from  The  Hammersmith  By.  Co.  t.  Brand, 
upon  the  ground  that  the  injury  in  that  case  was  not  done  upon  any  land  in 
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which  the  plaintiff  was  interested,  while  in  this  case  the  injury  is  direct  to 
the  land  held  by  the  plaintiff. 

Blackburn,  J.,  concluded  that  the  umpire  erred  in  including  in  his 
award,  compensation  for  the  inconvenience  sustained  by  the  plaintiff  in 
common  wito  all  owners  of  house  property  adjoining  to  the  Thames  embank- 
ment, from  the  general  carrying  out  of  the  undertaking  authorized  by  the 
legislature;  which  inconvenience  was  not  caused  by  the  severance  of  the 
causeway  from  the  rest  of  Montagu  House.  In  support  of  this  he  cited  the 
City  of  Glasgow  Union  Ry.  Co.  «.  Hunter,  L.  R.,  2  H.  L.  (Sc.)»  78. 

Byles  and  Montague  Smith,  JJ.,  and  Mai'tin,  B.,  concurred  in  an  opinion, 
from  which  we  quote:  '*  It  was  said,  and  said  truly,  that  by  the  construction 
put  upon  the  Lands  Clauses  Act,  compensation  can  only  be  claimed  when  the 
act  done  is  such  that  except  for  the  Act  of  Parliament  an  action  at  law  would 
have  lain  for  doing  it. 

'*Now,  applying  this  to  the  present  case,  the  Duke  had  the  land  consti- 
tuting the  residence,  Montagu  House,  with  the  court-yard,  offices  and  garden 
attached,  and  had  annexed  and  appurtenant  it  the  jetty  or  landing-place, 
and  although  he  had  not  the  soil  or  the  bed  of  the  river,  he  had  the  ease- 
ment or  right  or  privilege,  by  whatever  name  it  may  be  called,  of  the  flow 
of  the  water  of  the  river  Thames  in  its  natural  channel  up  to  his  garden 
wall.  He  had  one  entire  thing.  He  had  not  the  land  alone,  or  the  jetty 
alone,  or  the  right  to  the  flow  of  the  water  of  the  river  alone — ^he  had  all 
combined  together;  and  if  any  one  had  done  an  act  injurious  to  the  land  or 
the  jetty,  or  to  the  right  to  the  flow  of  the  water,  he  would  have  had  a  le^al 
right  of  action  against  him.  If  the  owner  of  the  soil  of  the  bed  of  the 
river,  or  any  one  else,  had  constructed  an  embankment  and  roadway  upon  the 
jetty  or  landing-place,  so  as  to  shut  out  the  Duke's  premises  from  the  river, 
he  could  have  maintained  an  action  against  him  for  two  causes :  first,  for 
destroying  his  jetty;  secondly,  for  depriving  him  of  his  riparian  right, 
^liner  v.  Gilmour,  12  Moo.,  P.  C,  181-166;  Lord  v.  The  Commissioners  of 
the  City  of  Sydney,  12  Moo.,  P.  C,  473. 

'*  Now  supposing  such  an  action  tried,  what  would  be  the  proper  direction 
to  the  jury  as  to  damages  ?  .  •  .  I  think  that  the  jud^e  might  prop- 
erly tell  the  jurymen  that  MontaOT  House,  with  its  belongings,  corporeal 
and  incorporeal,  was  one  entire  thing,  and  that  in  assessing  the  damages 
they  might  take  into  consideration  the  actual  depreciation  of  its  value  as  an 
entire  thing  in  the  market ;  that  in  doing  so  they  might  consider  that  when 
the  river  was  the  boundary  of  the  garden  there  was  perfect  privacy,  no  noise 
or  traffic,  or  dirt,  or  dust ;  and  that  they  might  contrast  that  state  of  things 
with  the  noise  and  traffic  and  dirt  and  dust  which  would  be  consequent  upon 
the  river  boundary  being  converted  into  a  boundary  of  roadway  for  the 
traffic  of  horses,  carts  and  carriages.     .     •     • 

*'In  my  opinion  the  Duke's  right  to  compensation  under  the  two  acts  is 
not  less  extensive  than  it  would  have  been  to  damage  (excluding  vindictive 
damage)  in  an  action  of  tort  in  the  event  of  the  defendants  in  error  having 
made  the  embankment  without  the  authority  of  Parliament." 

All  of  the  barons  and  justices  who  attended,  except  Blackburn,  J. ,  con- 
curred in  the  opinion  that  the  judgment  of  the  Court  of  Exchequer  Chamber 
should  be  reversed ;  which  would  leave  the  judgment  allowing  compensation 
as  affirmed. 

Lord  Chelmsford  distinguished  the  case  from  the  Hammersmith  Ry.  Co.  «. 
Brand  and  the  City  of  Glasgow  Union  Ry.  Co.  9.  Hunter.  In  the  first  case 
the  plaintiff  was  denied  damages  for  vibration,  occasioned  (without  negli- 
gence) by  the  passing  of  trains  over  the  railway,  for  the  construction  of 
which  no  part  of  his  land  had  been  taken.  In  the  other,  compensation  for 
noise  and  smoke  was  denied  for  the  same  reason.  The  opinion  continues : 
**But  if  in  each  of  these  cases  lands  of  the  parties  had  been  taken  for  the 
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railway,  I  do  not  see  why  a  claim  for  compensation  in  respect  of  Id jary  to 
adjoining^  premises  might  not  have  been  successfully  maae,  on  account  ol 
their  probable  depreciation  by  reason  of  vibration  or  smoke,  or  noise  occa- 
sioned by  passing  trains.  In  this  case  (as  I  shall  presently  show),  land  oi 
the  plaintiff  was  taken,  which  would  have  given  a  foundation  for  a  clain 
for  compensation  for  other  lands  injuriously  affected.  But  in  addition  t) 
this,  in  the  two  cases  cited,  there  were  distinct  claims  made;  in  the  one  on 
account  of  vibration,  and  in  the  other  on  account  of  smoke  and  noise  occa- 
sioned by  the  passing  trains ;  whereas,  here  the  umpire  did  not  say  I  gave  k> 
much  for  dust  and  noise,  etc.,  but  it  occurred  to  my  mind  that  these  would 
be  the  consequences  of  the  public  use  of  the  embankment,  and  would  alto- 
gether the  character  of  the  house. *^    .     .     . 

'*  Now,  if  he  was  of  opinion  that  Montagu  House  was  depreciated  in  value 
as  a  residence  by  reason  of  the  proximity  of  the  embankment,  and  of  all  th? 
consequences  of  its  use  as  a  puhlic  highway,  he  was  bound  to  give  the  plain- 
tiff some  compensation,  and  the  amount  proper  to  be  awarded  was  entirely 
for  him  to  determine." 

Lord  Westbury  adhered  to  his  opinion  expressed  in  Kicket^s  Case  and  in 
the  Glasgow  Union  Ry.  Co.  v.  Hunter,  to  the  effect  that  the  rule  adopted 
giving  compensation  only  when  a  right  of  action  would  exist  but  for  the 
act,  was  too  narrow. 

Lord  Colonsay  concurred  with  Lord  Chelmsford. 

Lord  Cairns  held  **that  the  property  of  the  plaintiff  in  error  in  this  case 
was  what  is  commonly  called  riparian  property.  The  meaning  of  that  is, 
that  it  had  a  water  frontage.  The  meaning  of  its  having  a  water  frontage 
was  this,  that  it  had  a  right  to  the  undisturbed  flow  of  the  river,  which 

Eassed  along  the  whole  frontage  of  the  property,  in  the  form  in  which  it 
ad  formerly  been  accustomed  to  pass.  That  being  the  state  of  things,  this 
water  frontage,  with  these  rights,  which  the  plaintiff  in  error  possessed,  were 
taken  for  the  purposes  of  the  act.  Beyond  all  doubt  the  water  right  was  & 
property  belonging  to  the  plaintiff,  for  which  compensation  was  to  be  made, 
and  it  was  for  the  arbitrator  to  assess  the  compensation  to  which  the  plaintif 
was  entitled  upon  that  footing." 

The  judgment  of  the  Exchequer  Chamber  was  reversed,  whereby  the  claim 
of  the  Duke  of  Buccleuch  to  compensation,  as  adjudged  by  the  umpire,  was 
allowed. 

Lyon  V,  Fishmongers'  Co.,  is  important  as  afiirnung  some  of  the  prior  ad- 
judications of  the  House  of  Lords. 

Lyon  was  the  owner  of  certain  land  and  buildings  on  the  north  bank  of 
the  Thames,  known  as  Lyon's  Wharf.  The  southern  side  of  this  land  fronted 
on  the  river,  and  at  the  western  extremity  there  was  an  inlet  which  extended 
about  forty  feet  to  the  northward,  and  formed  the  northern  boundaTT  of  his 
property.  At  the  bottom  of  this  stood  a  wharf  belonging  to  the  Fish- 
mongers' Co.  This  inlet  was  known  as  Winkworth^s  Hole.  It  extended 
westward,  in  front  of  the  property  belonging  to  the  Fishmongers'  Co., 
to  a  place  called  Broken  Wharf.  This  gave  to  Lyon's  property  an  advantage 
of  a  double  river  frontage.  The  privilege  of  communicating  with  the  liver 
by  both  of  these  means  had  been  enjoyed  for  an  indefinite  period  of  time 
by  the  occupiers  of  Lyon's  Wharf.  In  1873  the  Fishmongers'  Co.  ob- 
tained from  the  conservators  of  the  river  Thames  a  license  or  permission  to 
make  an  embankment  in  front  of  their  wharf  up  to  the  main  line  of  the 
river,  which  would  have  entirely  disposed  of  the  water  in  Winkworth's  Hole 
and  would  have  put  an  end  to  the  use  which  had  been  made  of  it  by  the  oc- 
cupants of  Lyon^s  Wharf.  This  license  was  granted  pursuant  to  authority 
conferred  by  Act  of  Parliament,  which  provided  that  nothing  therein  con- 
tained should  **take  away,  alter  or  prejudice  any  right,  claim,  privilege, 
franchise,  exemption  or  immunity  to  which  any  ovmer  or  occupier  of  any 
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lands,  tenements  or  hereditaments  on  the  banks  of  the  river  was  entitled.'' 
On  the  application  of  Lyon  an  injunction  issued,  restraining  the  Fishmon- 
gers' Company  from  constructing  these  works,  or  doing  anything  whereby 
his  right  '*of  access  to  the  river  on  the  west  side  of  Lyon's  Wl^arf,  or  the 
privilege,  theretofore  enjoyed  by  him,  of  laying  and  mooring  craft,  and 
loading  and  unloading  goods  on  the  west  side  of  Lyon's  Wharf  directly  from 
the  river,  might  be  defeated  or  prejudiced,  and  also  from  creating  any 
obstruction  so  as  to  interfere  with  his  right  of  access  to  the  river,  as  afore- 
said." 

On  the  hearing  on  pleadings  and  evidence  the  injunction  was  made  perpet- 
ual.    L.  R.,  10  Ch.  App.,  681. 

The  Fishmongers'  Co.  appealed  to  the  Lords  Justices,  who,  on  the  30th 
of  July,  1875,  ordered  the  decree  of  Vice-Chancellor  Malins,  granting  the 
injunction,  to  be  reversed  and  the  bill  dismissed. 

From  this  order  Lyon  appealed  to  the  House  of  Lords.  L.  R.,  1  App. 
Cas.  (H.  of  L.  and  P.  C),  662.  Counsel  for  the  appellant  relied  upon  The 
Duke  of  Ruccleuch  v.  The  Metropolitan  Board  of  Works,  L.  R.,  5  H.  L., 
418;  The  Metropolitan  Board  of  Works  v.  McCarthy,  L.  R.,  7  H.  L.,  243; 
Miner  «.  Gilmour,  12  Moo.,  P.  C,  131;  Lord  v.  The  Commissioners  of  the 
City  of  Sydney,  12  Moo.,  P.  C,  473;  Rose  u.  Groves,  6  M.  &  G.,  613;  Eastern 
Counties  Ry.  Co.  u.  Dorling,  6  C.  B.  (N.  8.)  (94  E.  C.  L.  R.),  821 ;  28  L.  J. 
(C.  B.),  202;  Marshall  v.  The  Ullswater  Steam  Co.,  8  B.  &  8.  (113  E.  C.  L. 
R.),  732;  Kearns  v.  The  Cordwainers  Co.,  6  C.  B.  (N.  S.)  (95  E.  C.  L.  R.), 
388;  28  L.  J.  (0.  B.),  285.  Counsel  for  the  respondent  relied  upon  the  last 
case  named  and  upon  The  Attorney-Gkneral  v.  The  Conservators  of  the 
Thames,  1  H.  &  m!.,  1;  Rex  v.  The  Directors  of  the  Bristol  Dock  Co.,  12 
East.,  429;  Rex  v,  Russell,  6  East.,  427;  Ricket  «.  Metropolitan  Ry.  Co.,  L. 
R.,  2  H.  L,,  175;  Galloway  «.  Mayor  of  London,  L.  R.,  1  H.  L.,  34;  Attor- 
ney-General V.  The  Mayor  of  Cambridge,  L.  R.,  6  H.  L.  (Eng.  and  Ir.  App.), 
803. 

The  case  was  decided  in  the  House  of  Lords  in  1876,  and  is  valuable  as  a 
review  and  application  of  a  number  of  the  cases  heretofore  examined.  The 
Lord  Chancellor,  Cairns,  said:  ** Unquestionably  the  owner  of  the  wharf  on 
the  river  bank  has,  like  every  other  subject  of  the  realm,  the  right  of  navi- 
gating the  river  as  one  of  the  public.  This,  however,  is  not  a  right  coming 
to  him  ^ua  owner  or  occupier  of  any  land  on  the  bank,  nor  is  it  a  right 
which  per  se  he  enjoys  in  a  manner  different  from  any  other  member  of  the 
public ;  but  when  this  right  of  navigation  is  connected  with  an  exclusive 
access  to  and  from  a  particular  wharf  it  assumes  a  very  different  character. 
It  ceases  to  be  a  right  held  in  common  with  the  rest  of  the  public,  for  other 
members  of  the  public  have  no  access  to  or  from  the  river  at  the  particular 
place,  and  it  becomes  a  form  of  enjoyment  of  the  land,  and  of  the  river  in 
connection  with  the  land,  the  disturbance  of  which  may  be  vindicated  in 
damages  by  an  action,  or  restrained  by  an  injunction.  L.  R.,  1  H.  L.  (App. 
C),  672.     .    .     . 

But,  putting  this  aside,  I  cannot  admit  that  the  right  of  the  riparian  owner 
to  the  use  of  a  stream  depends  on  the  ownership  of  the  soil  of  the  stream. 

The  Duke  of  Buccleuch  «.  Metropolitan  Board  of  Works,  L.  R.,  5  H.  L., 
418;  The  Metropolitan  Board  of  Works  «.  McCarthy,  L.  R.,  7  II.  L.,  243; 
and  Rose  v.  Groves,  6  Man.  &  G.,  618,  are  fully  approved.  L.  R.,  1  App., 
674-676.  Kearns  «.  Cordwainers'  Co.,  6  C.  B.  (N.  8.)  (95  E.  C.  L.  R.),  388, 
was  held  inapplicable.  Marshall  «.  Ullswater  Co.,  3  B.  &  S.  (N.  S.)  (95  E. 
C.  L.  R.),  388,  and  Eastern  Counties  Ry.  Co.  «.  Dorling,  6  C.  B.  (N.  8.)  (95 
E.  C.  L.  R.),  821,  are  held  to  be  irrelevant.  Lord  Chelmsford  was  in  accord 
with  the  Lord  Chancellor  and  approved  Rose  v.  Groves,  5  Man.  &  G.,  613; 
The  Duke  of  Buccleuch  v.  Metropolitan  Board  of  Works,  L.  R.,  5  II.  L., 
418,  and  Metropolitan  Board  of  Works  v,  McCarthy,  L.  R.,  7  H.  L.,  243. 
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Lord  Selboume  approved  and  followed  The  Duke  of  Buccleuch  v.  Merro- 
politan  Board  of  Works,  and  Rose  v.  Groves. 

All  of  the  lords  were  of  opinion  that  the  decree  appealed  from  should  be 
reversed,  and  the  decree  of  yice-Chancellor  Halins,  making  the  injunctioa 
perpetual,  should  be  restored. 

The  rule  deduced  from  the  foregoing  cases  and  from  others  to  which  they 
refer  may  be  stated  with  reasonable  accuracy  as  follows:  When  in  the  eier- 
cise  of  the  power  of  eminent  domain  there  is  any  interference  with  any  pab- 
lic  right,  which  the  owner  of  property  is  entitled  to  use  in  connection  with 
and  because  of  his  ownership,  in  such  manner  as  to  inflict  a  peculiar  injin 
not  sustained  by  the  other  members  of  the  general  public,  or  with  any  pn- 
vate  right  which  an  owner  is  so  entitled  to  use,  such  owner  is  entitled  t) 
compensation  for  any  injury  resulting,  to  the  property  in  its  then  coDd:L:o!i 
from  such  interference,  if  the  act  which  produces  such  injury  would  [« 
unlawful  but  for  the  statute  which  authorizes  the  exercise  of  the  power. 

Tliis  excludes  all  cases  embraced  in  the  exceptions  so  carefully  staled  \r 
Lord  Chelmsford  and  others.  Damages  of  a  '^mental  nature  or  of  an  infer* 
ential  kind  "  which  Mr.  Theseger  sought  to  exclude  by  the  use  of  the  word 
'*physicaP'  are  not  embraced  in  this  definition;  for  as  to  some  of  them  :» 
action  could  be  maintained,  and  the  others  are  suffered  by  the  entire  public, 
without  peculiar  injury  to  any  one. 

Lords  Penzance,  Hatherly,  and  O^Hagan  expressed  their  approval  of  the 
rule  so  stated  by  Mr.  Theseger  in  the  McCarthy  Case.  Lord  Chancellor  Cain» 
and  Lord  Chelmsford  in  stating  it  incorporated  these  elements : 

1.  The  right  invaded  must  give  an  additional  value  to  the  property  apart 
from  any  use  to  which  the  owner  might  have  applied  it.  To  this  shonia  h 
added  the  explanation  by  Willes,  J.,  in  Beckett^s  case:  *'The  property  is  to 
be  taken  in  statu  quo,  and  is  to  be  considered  with  reference  to  the  use  to 
which  any  owner  might  put  it  in  its  then  condition." 

2.  Such  interference  must  diminish  such  value.  It  is  not  suggested  tlui 
this  changes  the  substance  of  Mr.  Theseger^s  definition.  That,  as  well  as  tb.' 
one  above  proposed,  limits  the  compensation  to  the  injury  to  the  property. 
If  the  right  invaded  does  not  give  additional  value,  interference  with  tbe 
right  cannot  depreciate  the  value,  and  does  not  injure  the  property. 

In  ascertaining  the  value,  the  use  to  which  the  property  is  adapted  must  be 
considered ;  and  if  it  has  been  applied  to  such  use  by  the  owner,  it  canocit 
for  that  reason  be  disregarded — that  is,  its  most  valuable  use  will  not  be  dis- 
regarded, because  it  has  been  applied  to  it  by  the  owner.     It  was  so  held  io 
a  case  decided  in  the  Chancery  Appeals  in  1 875.  (Ripley  c.  The  Great  Northern 
R.  R.  Co.,  L.  R.,  10  Ch.  App.,  435.)    P.  Ripley  owned  building  land  in  la 
incorporated  town,  on  a  part  of  which  he  had  constructed  a  reservoir,  for  tb 
purpose  of  supplying  the  town  with  water.     The  courts  decided  that  ^ 
could  legally  supply  water  only  to  that  portion  of  the  town  which  should  be 
built  upon  the  land  which  he  owned.     The  company  took  a  portion  of  the 
land  upon  which  he  expected  that  mills  would  be  erected  to  which  he  would 
supply  water  from  the  reservoir.   He  claimed,  as  compensation,  a  certain  sian 
as  value  of  the  land  taken,  and  another  **  for  prospective  profits  to  be  derived 
from  supplying,  from  his  reservoir  (which  the  company  did  not  propose  in- 
take), water  to  the  mills  which  might  be  built  upon  his  other  lands."   h 
was  argued,  in  the  Court  of  Chancery  Appeals,  that  "the  reservoir  ougb: 
only  to  be  valued  as  so  much  land."    Said  Sir  W.  M.  James,  L.  J. :  "He  ™ 
to  be  compensated  for  any  damage  done  to.  his  other  land.    He  says  be  is 
very  much  damaged  as  to  his  other  land,  by  diminution  in  value  of  a  restr- 
voir,  which  is  left  upon  his  hands,  and  which  will  probably  supply  sodk 
water,  but  which  was  intended  to  supply  a  great  deal  more.    This  water  he 
is  now  prevented  from  supplying  by  reason  of  the  acts  of  the  railway  com- 
pany, and  that  was  a  damage  to  oe  supplied  in  some  way  or  another.  It  wis. 
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therefore,  a  matter  fully  within  the  jurisdiction  of  the  arbitrators  and  umpire, 
to  ascertain  in  the  best  way  they  could  what  the  amount  of  reasonable  com- 
pensation was  to  be." 

Sir  G.  Mellish,  L.J.,  was  of  opinion  'Hhat  evidence  of  profits  was  properly 
leceiyed  ....  for  the  purpose  of  arriving  at  the  real  sum  to  be  awarded, 
making  all  proper  deductions." 

As  to  injuries  for  which  the  owner  may  recover,  at  law,  when  not  barred 
by  a  statute  or  judgment,  several  of  the  English  cases  already  examined  rule 
upon  that  point  as  applicable  to  facts  valuable  for  illustration.  To  these  we 
add  others  which  did  not  arise  under  the  Lands  Clauses  Act ;  but  several  of 
which  have  been  referred  to  and  followed  in  construing  it.  Of  these  the 
most  prominent  is  Iveson  v.  Moore,  1  Ld.  Hay.,  486,  decided  at  Trinity  Term, 
11  Will.  in.  The  proposition  established  is  thus  stated  in  the  head-note : 
*'No  action  lies  for  a  public  nuisance  except  on  account  of  special  damage. 
The  prevention  of  customers  from  coming  to  a  colliery,  per  quod  the  benefit 
of  the  colliery  was  lost,  and  coals  dug  up  depreciated,  is  such  a  special  dam- 
age as  will  enable  a  man  to  maintain  an  action  for  a  special  nuisance." 

It  was  applied  to  this  state  of  facts:  The  plaintiff  alleged  that  he  was  the 
lessee,  for  an  unexpired  term,  of  a  certain  couiery ;  that  he  was  used  to  carry 
his  coals  over  a  certain  highway;  that  the  defendant,  intending  to  deprive 
him  of  the  ''use  and  benefit  of  his  colliery,  and  the  buyers  of  coal  dug  out 
of  said  colliery  to  alienate  and  seduce  and  to  appropriate  them,  and  to  pro- 
cure them  to  come"  to  his  colliery,  stopped  up  a  certain  hichway,  so  that 
carts  and  carriages  could  not  pass  the  same,  whereby  he  lost  the  benefits  and 
profits  of  his  colliery  and  his  coals  dug  out  of  the  same. 

This  decision  has  suiSered  by  reason  of  diversity  of  reports.  (Holt,  10 ; 
Com..  480;  1  Balk.,  15;  12  Mod.,  262;  10  Oath.,  451.)  That  in  1  Ld.  Raym. 
shows  that  Gould  and  Turton,  JJ.,  were  of  opinion  that  the  plaintifE  should 
recover;  Rokeby,  J.,  and  Holt,  Ch.  J.,  amifra;  and  concludes  with  this  para- 
graph: 

''Afterwards,  by  consent  of  Holt,  the  case  was  argued  before  all  the  jus- 
tices of  the  Common  Pleas  and  Barons  of  the  Exchequer,  at  Sergeants'  Inn ; 
and  they  were  all  of  opinion  for  the  plain tifi!  that  the  action  lay." 

In  Soltau  9.  De  Held,  2  Sim.  (N.  S.),  138,  the  Vice  Chancellor  contends 
that  Rokeby,  J.,  and  Holt,  Ch.  J.,  were  not  dissatisfied,  on  the  first  hearing, 
«rith  the  conclusion  of  the  other  judges,  as  to  the  plaintiffs  right  to  recover; 
but  dissented  upon  the  ground  that  the  special  damage  was  not  laid  with 
mfficient  precision  in  the  declaration.  After  the  argument  at  Sergeants' 
[nn  the  judges  of  the  Common  Pleas  and  barons  of  the  Exchequer  concurred 
n  the  conclusion  that  plaintiff  was  entitled  to  recover.  And  see  Willes',  J., 
lefence  of  Baker  «.  Moore,  against  the  dictum  of  Lord  Chelmsford  in  Rick- 
Jt's  Case,  L.  R,  8  C.  P.,  100. 

In  Rose  «.  Groves,  5  Man.  &  Gr.,  614  (44  E.  C.  L.  R.),  323,  the  plaintiff  was 
he  owner  of  an  inn  fronting  on  the  Thames.  The  defendant  fioated  timbers 
ind  spars  in  the  river  (a  navigable  stream  and  a  public  highway),  in  front  of 
lis  house,  in  such  manner  as  to  cut  off  access  to  it  from  the  river,  whereby  a 
lumber  of  persons  were  prevented  from  becoming  his  guests.  The  Com- 
non  Pleas  held  the  action  well  taken  upon  a  particular  injury.  The  ground 
»f  complaint  was  not  the  obstruction  of  the  river,  but  of  access  to  the  inn, 
ind  interference  with  a  right  resulting  in  a  loss  of  business.  Tindall,  Ch.  J., 
laule  and  Cresswell,  JJ.,  united  in  this  conclusion,  and  each  in  his  opinion 
ef erred  with  approval  to  Iveson  v,  Moore.  The  Chief  Justice  also  cited 
Wilkes  17.  The  Hungerford  Market  Co.,  2  Scott,  446,  and  Rose  v.  Miles,  4  M. 
t  S.,  101.  This  case  was  approved  by  Lord  Chelmsford  in  Lyon  «.  Fishmong- 
rs^  Co.,  1  App.  Cas.,  610,  as  late  as  1876.  The  wrong  done  was  upon  a 
lublic  highway,  and  the  damages  allowed  were  for  an  mterference  with  the 
pecial  use  to  which  the  property  was  applied  by  the  owner. 
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The  current  of  Americaxi  decision  is  in  harmony  with  the  doctnne  estab- 
lished by  the  English  cases.  In  the  Indianapolis,  etc.,  R  R.  Co.  v.  Hartley, 
67  HI.,  448,  the  court  declared  that  it  was  unwilling  to  *^ extend  the  prind- 
pies  or  the  reasoning  of  "  **  the  Moses  or  Murphy  cases  any  further,  or  apply 
them  to  any  cases  not  strictly  within  their  meaning."  In  the  last-mentioned 
case,  compensation  was  allowed  for  an  obstruction  wholly  within  the  street, 
upon  the  ^ound  that  the  easement  was  acquired  by  dedication,  and  the  fee 
remained  m  the  abutting  lot  owner.  In  the  City  of  Pekin  o.  Brereton,  67 
111.,  479,  the  distinction  between  a  general  and  a  peculiar  injury  was  recog- 
nized: '^Did  it  appear  in  this  record  that  the  construction  of  the  railroad 
upon  these  streets  worked  injury  to  the  appellees  only  in  conmion  with  the 
rest  of  the  community,  we  would  be  disposed  to  hold  no  private  action  would 
lie ;  but  here  is  shown  a  direct,  special  injury,  affecting  appellees  only.  It 
was  not  an  injury  common  to  all." 

The  injury  complained  of  **  was,  the  making  of  a  deep  excavation  in  the 
street  and  sidewalk  opposite  the  lots"  owned  by  the  plaintiff.  The  Moses 
and  Murphy  cases  are  referred  to  as  '^decided  long  anterior  to  the  adoption 
of  the  present  Constitution  of  Illinois,  and  are  essentially  modified  by  Kev- 
ins V,  Peoria,  41  111.,  502,  and  The  Indianapolis,  etc.,  R.R.  Co.  v.  Hartley,"  67 
111.,  439. 

In  Stone  «.  Fairbury,  etc.,  R.  R.  Co.,  68  HI.,  896,  the  rule  is  thus  stated: 
''The  damage  in  order  to  enable  a  recovery  must  be  a  direct  physical  in- 
jury." 

There  is  reason  for  the  belief  that  the  meaning  of  the  word  *' physical,"  as 
used  in  this  sentence,  has  been  misapprehended.  It  is  generaUy  assumed  to 
mean  an  appropriation  or  change  of  the  constituent  materials — an  alteration 
of  the  physical  atoms — which  constitute  the  land  or  structures,  by  something 
put  in  motion  by  the  construction  or  operation  of  the  work,  excluding  all 
idea  of  any  incorporeal  right  held  with  regard  to  the  premises.  It  seems 
that  the  word  was  not  used  in  this  sense,  by  a  reference  to  the  case  (Pro- 
prietors i;.  The  Nashua  R.  R.  Corp.,  10  Cush.,  885),  which  it  cites  and  follows, 
and  to  the  City  of  Pekin  v.  Winkel,  77  111.,  57.  In  the  Massachusetts  Case 
the  words  intended  to  express  the  same  limitation  are,  *'or  which  affects  the 
estate  directly,  though  it  does  not  pass  over  it."  The  case  last  named  was 
an  action  to  recover  damages  caused  by  the  construction  of  a  railroad  through 
a  street  on  which  plaintiff^s  lot  abutted:  '^  It  was  established  by  proof,  that, 
within  five  years  before  the  commencement  of  this  suit,  the  railroad  com- 
pany, with  the  assent  and  by  permission  of  the  city  authorities,  had  filled  up 
the  space  between  the  original  embankments  and  the  plaintiffs  lot,  so  as  to 

Erevent  access  to  his  lot  with  wagons  and  carriages,  by  Market  Street,  as  he 
ad  been  accustomed  to  do,  and  of  right  should  do.  This  was  to  plaintifE  a 
special  injury,  peculiar  to  him  alone,  and  falls  within  the  case  last  decided 
by  this  court.  Stone  ©.  Fairbury,  etc.,  Ry.  Co.,  67  111.,  894,  and  is  in  all 
essentials  identical  with  the  City  of  Pekin  v,  Brereton,  67  111.,  477,  and  what 
was  there  said  is  applicable  to  this  case." 

It  is  said  that  ''consequential  damans"  cannot  be  recovered.  The  word 
**  consequential "  is  sometimes  used  as  the  equivalent  of  '*  remote,"  and  some- 
times as  embracing  direct  damages  which  are  not  actionable.  (Eaton  t?.  Bos- 
ton, etc.,  R.  R.  Co.,  51  N.  H.,  519.)  **  When  then  it  is  said  that  a  land-owner 
is  not  liable  for  *  consequential '  damages,  it  is  impossible  either  to  afiirm  or 
deny  the  correctness  of  the  statement  until  we  know  in  what  sense  the  phrase 
'consequential  damages'  is  used.  If  it  is  to  be  taken  to  mean  damages 
which  would  not  have  been  actionable  at  common  law  if  done  by  a  private 
individual,  the  proposition  is  correct.  The  constitutional  provision  was 
designed,  *not  to  give  new  rights,  but  to  protect  those  already  existing.' 
The  phrase  is  generally  used  in  this  sense." 

Mix  V,  Lafayette,  etc.,  R.  R.  Co.,  67   111.,  819,  clearly  recognized  inter- 
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ference  with  right  of  access  over  a  public  street  as  an  element  for  compensa- 
tion in  cases  of  this  class. 

In  the  reports  of  several  States  are  found  adjudicated  cases  in  which  these 
principles  have  been  applied. 

Honman  «.  Hoffman,  2  Dutcher  (N.  J.),  174,  inyolved  an  obstruction 
which  diverted  a  stream  in  such  manner  as  to  interfere  with  the  right  of  a 
mill  owner  to  store  and  raft  lumber  for  the  use  of  his  mill.  The  court  held : 
'^  But  the  complaint  is,  that  the  defendants  have  constructed  an  embank- 
ment in  an  eddy  and  creek's  mouth,  in  which  the  plaintiff  has  a  right  of 
storing,  landing  and  rafting  lumber  for  the  use  of  his  said  mill,  so  that  the 
water  is  prevented  from  flowing  in  its  accustomed  channel,  and  the  plaintiff 
deprived  of  the  full  enjoyment  of  his  privilege.  The  property  injured  is 
incorporateal — a  mere  right  in  the  lana  of  another,  but  the  injury  to  that 
right  is  the  direct  and  immediate  consequence  of  the  acts  of  the  defendants. 
In  no  proper  sense  can  the  damages  sustained  by  the  plaintiff  be  denominated 
as  remote  or  consequential. 

''The  only  remaining  ground  of  defence  is  presented  by  the  second  plea  of 
tho  defendants,  viz.,  that  the  water  flowing  in  the  creek's  mouth  is  the 
navigable  water  of  the  river  Delaware,  a  public  navigable  river  under  servi- 
tude to  the  public  interests,  the  regulation  of  which  is  vested  in  the  sovereign 
power.  This  objection  appears  to  be  fully  met  and  decided  by  the  cases  of 
Sinnickson  «.  Johnson  ana  Crittenden  v,  Wilson,  2  Harr.,  129,  5  Cowen,  165. 
In  the  former  case,  moreover,  the  act  was  passed  for  the  purpose  of  im- 
proving the  navi^tion  of  the  stream,  and  direct  authority  to  do  the  act  com- 
plained of  was  given.  Here  the  improvement  of  the  navigation  of  the  river 
was  not  within  the  contemplation  of  the  legislature,  ana  no  authority  for 
that  purpose  was  given.  The  plea  mi^ht  be  available  as  a  defence  to  an 
indictment,  or  an  action  for  a  nuisance  m  obstructing  the  navigation  of  the 
river,  but  it  is  not  perceived  that  it  constitutes  any  answer  to  the  plaintiff's 
cause  of  action." 

Baron  et  al.  v.  Mayor,  etc.,  of  Baltimore,  2  Am.  Jur.,  103,  was  an  action 
for  damages  to  a  wharf,  because  of  the  acts  of  the  city,  in  the  exercise  of  its 
unquestioned  power  to  protect  the  navigation  of  the  harbor  on  which  the 
wharf  fronted,  to  preserve  the  health  of  the  city,  and  to  straighten  and  widen 
streets.  Certain  streams  were  diverted  from  their  natural  course,  and  because 
of  such  diversion,  deposited  in  the  harbor  in  front  of  the  wharf,  sand  and 
dirt,  diminishing  the  depth  of  water  and  depreciating  the  value  of  the  wharf. 
The  defence  was,  that  the  act  which  produced  these  results  was  the  act  of  a 
public  corporation,  engaged  in  the  performance  of  public  functions,  in  re- 
spect of  property  under  its  exclusive  control ;  that  the  sand  and  dirt  were 
removed  by  a  public  agent  from  one  highway  and  deposited  in  another. 
Archer,  Ch.  J.,  held:  ''If  it  was  a  measure  necessary  to  be  done  for  the 
public  benefit  of  the  inhabitants  of  Baltimore,  and  the  natural  and  necessary 
consequences  of  the  measure  has  been  the  permanent  injury  and  sacrifice  of 
the  plaintiff's  property,  justice  seems  to  demand  that  he  whose  property  has 
fallen  a  victim  to  the  public  service,  should  be  compensated  in  some  way; 
and  if  he  do  not  succeed,  it  must  be  admitted  that  the  most  striking  and 
apparent  justice  must  yield  before  some  unbending  technical  principle,  or 
gome  fancied  theory  of  public  policy.  It  must,  moreover,  be  admitted  that 
justice  would  seem  to  demand  that  the  compensation  should  proceed  from  the 
quarter  to  which  the  benefit  flows.  I  cannot  permit  myself  to  doubt  but  that 
the  character  of  the  plaintiff's  rights  were  such  that  he  mi^ht  well  complain 
of  an  injury  to  them.  He  had  the  ri^ht  which  every  man  has  to  the  benefits 
flowing  from  a  navigable  stream  contiguous  to  his  land.  He  had  a  right  to 
pass  and  repass  with  his  vessels.  No  man  had  a  right  to  moor  a  vessel  to  his 
lands  without  his  consent;  and  if  he  were  in  the  habit  of  demanding  and 
receiving  a  compensation  from  owners  of  vessels  for  such  consent,  and  has 


478        L.  8.  &  M.  S.  R.  R.  CO.  ET  AL.  V.  C.  &  "W.  I.  B.  R.  CO. 

been  deprived  of  this  benefit  and  profit  by  the  filling  up  of  the  naTigabk 
stream  opposite  to  his  lands,  he  has  been  deprived  of  an  important  prinlegf. 
and  been  compelled  to  surrender  it  for  the  public  benefit.    He  bta  baen 
disseized,  or,  more  properly  speaking,  deprivea  of  an  easement  apporteasni 
to  his  land,  which  constituted  a  great  portion  of  its  value,  and  it  vodd  bs 
in  vain  to  guard  with  such  vigilance  the  freehold  itself,  if  the  liberties  and 
privileges  appurtenant  to  it  wpre  not  also  the  subject  of  constitntional  gnird- 
lanship.     Over  the  soil  covered  by  the  water,  over  the  water  itself,  which 
belong  to  the  State,  I  need  not  say  he  had  no  right;  but  he  had  a  perfec: 
r!ght,  as  he  had  to  the  soil  of  the  wharf  itself,  to  the  profits  powing  oat  of 
the  depth  of  the  navigable  water  attached  to  it,  whicn  was  incident  to  the 
grant  of  the  soil  itself.      Our  bill  of  rights,  in  its  2l8t  section,  is  a  literal 
copy  of  the  Ms^a  Charta,  which  declares  that  no  man  shall  be  disseised  of 
his  freehold,  liberties,  or  privileges,  or  deprived  of  his  liberty  or  property, 
but  by  the  judgment  of  his  peers  or  the  law  of  the  land.    In  his  easement  he 
certainly  had  a  property,  against  the  disturbance  of  which  the  law  woald 
protect  him,  and  of  which  he  could  not  be  deprived  but  by  the  jadgmeai  d 
his  peers  or  the  law  of  the  land." 

The  doctrine  of  the  Baron  Case  and  the  decision  itself  have  been  approve<i 
in  New  Jersey  in  Sinnickson  c.  Johnson,  2  Harr.,  (N.  J.),  147. 

The  Boston  Water  Power  Co.  v.  The  Boston  &  Worcester  R  R.  Co 
Reported  23  Pick.,  360.  The  plaintiff  was  a  corporation  invested  wid 
authority  to  exercise  the  power  of  eminent  domain,  to  build  and  operate 
dams  and  basins  across  an  arm  of  the  sea,  and  to  furnish  water  power  14: 
manufacturing  establishments.  Power  was  granted  to  the  defen^t  com- 
pany to  construct  and  operate  its  railroad  across  plaintiffs  basin  upon  makiDg 
compensation  for  the  diminution  and  injury  caused  to  the  water  power.  Tt^ 
valiaity  of  the  act  was  assailed,  upon  the  ground  that  it  disturbed  plaintif  s 
franchise,  by  C.  J.  Shaw,  who  held  that  the  franchise,  to  construct  oams  and 
basins  and  furnish  water,  remained  in  full  force,  but  that  the  capadtv  of  the 
corporate  property  was  diminished,  and  as  the  act  secured  compensation  for 
this  diminution,  it  was  consistent  vdth  the  constitution. 

The  Boston  &  Worcester  Ry.  Corporation  «.  The  Old  Colony  R  R  Cor- 
poration. Reported  12  Cush.,  605.  The  Boston  &  Worcester  Corporation 
owned  a  wharf  on  Fore  Point  Channel.  Over  this  channel  the  "  Old  Coltmy^ 
had  erected  a  bridge  to  the  wharf,  under  authority  conferred  by  statate,  azid 
with  the  consent  of  the  "Boston  &  Worcester."  When  the  "Old  Colony" 
acquired  further  power  to  extend  their  road  into  Boston,  the  "  Boston  li 
Worcester"  claimed  damages,  because  of  the  proposed  ezteneion,  for  tke 
"injury  to  their  estate  by  the  said  bridge,  by  impeding  access  to  their  wLsn' 
by  vessels,  and  by  occupying  the  space  which  would  have  served  ^e  purpc:*. 
of  avessePs  berth  lying  at* their  wharf."  The  court  held  that  the  chaccf^ 
over  which  the  bridge  crossed  was  navigable  water,  and  a  part  of  the  pobl^'' 
domain,  in  which  the  "  Boston  &  Worcester"  had  an  interest  only  in  com- 
mon with  the  public,  and  that  the  only  impediment  it  sustained  was  in  caa- 
mon  with  the  public. 

The  decision  in  this  case  was  announced  in  1858,  when  the  oonrt^ 
abridging  the  application  of  the  rule  as  to  interference  with  private  ligiits 
upon  public  highways.  It  was  the  forerunner  of  Blood  t?.  Nashua  &  Lowel 
R.  R  Co.,  2  Gray,  140,  112;  and  Harvard  College  t;.  Stearns,  15  Cu^.  1 
112 ;  it  is  not  in  accord  with  Wesson  v.  The  Washburn  Iron  Co.,  18  Allen,  ^^ 
and  is  in  conflict  with  Brayton  «.  Fall  River,  113  Mass.,  218;  and  Hask£l^ 
New  Bedford,  108  Mass. 

The  second  claim  for  damage  made  by  the  "Boston  &  Worcesin** 
was  upon  the  ground  that  it  owned  the  land  on  both  sides  of  Lehigh  8ti«t. 
and  had  a  right  to  construct  and  maintain  six  tracks  across  the  street^  sii 
that  the  effect  of  the  proposed  extension  of  the  "Old  Colony"  road  voQi^ 
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be  to  clase  the  street  and  entirely  obstruct  the  use  of  said  tracks  therein. 
The  Sapreme  Judicial  Court  held,  that  as  the  company  did  not  own  the  soil 
Id  the  street,  its  right  therein  was  in  common  with  the  entire  public,  and 
that  it  could  have  no  ground  of  special  damage,  otherwise  than  by  action  on 
the  case  for  disturbance  resulting  in  special  injury. 

This  dedision,  made  in  1858,  is  inconsistent  with  The  Grand  Junction  R. 
R.  Co.  9.  The  County  Commissioners,  14  Gray,  668,  1860,  announced  in  1860, 
holding  that  the  right  of  way  of  a  railroad  company  over  narigable  waters  is 
protected  as  private  property. 

The  third  ground  of  claim  was  based  upon  the  supposed  right  which  the 
"Old  Colony"  would  acquire  to  fence  its  right  of  way  and  **  totally  inter- 
rapt  the  use  of  "  the  same  by  the  **  Boston  &  Worcester,"  **  in  passing  to  and 
from  their  wharves."  The  court  held  that  the  right  to  fence  did  not  exist, 
and  that  damages  should  not  be  allowed  upon  that  ground. 

The  first  objection  urged  by  the  **  Old  Colony"  to  the  judgment,  was  upon 
this  ruling  of  the  court:  The  evidence  showed  that  the  **  Boston  &  Wor- 
cester'* owned  a  wharf  called  Railroad  Wharf,  and  three  quarters  of  another, 
called  Clark's  Wharf,  towards  which  their  tracks  extended ;  that  they  were 
l&i^ly  engaged  in  the  freighting  business ;  that  these  wharves  were  neces- 
sary to  their  business,  and  *Hhat  the  tracks  of  the  'Old  Colony'  would 
impede  travel  to  and  from  their  wharves  and  diminish  the  profits  of  their 
business."  The  court  below  instructed  the  jury :  **  That  the  petitioners  were 
entitled  to  recover  all  the  injury  caused  by  the  location  and  maintenance  of 
the  respondents  railroad,  and  for  taking  their  land,  and  for  the  injury 
oaused  by  the  railroad  lying  in  front  of  their  wharves  on  Lehigh  Street,  and  in 
cutting  o£E  access  to  said  wharves  by  said  tracks,  or  disturbing  the  peti- 
tioners' right  of  way  in  Lehigh  Street,  and  also  for  diminution  of  the  value 
of  the  wharves  for  business  purposes  by  rendering  access  of  the  public  to  the 
same  dangerous  or  inconvenient." 

The  Supreme  Judicial  Court,  in  reviewing  this  instruction,  adhered  to  its 
ruling,  as  above  stated,  as  to  the  rights  of  the  Boston  &  Worcester  in 
Lehigh  Street,  and  held  that  the  approaches  to  the  wharves  were  public  ways, 
on  which  all  of  the  public  were  alike  interested,  and  that  the  last  named 
company  suffered  no  special  injury. 

The  second  ground  of  complaint  was  upon  the  instruction  that  the  jury 
should  not  *' consider  merely  the  value  of  the  land,  estimated  at  the  market 
rates ;  that  this  was  one  element  in  considering  the  value  to  the  petitioners ;  but 
that  if  by  its  situation,  or  from  the  pecuhar  business  of  the  petitioners,  it 
was  of  peculiar  value  to  them,  such  peculiar  value  should  also  be  taken  into 
account;  that,  in  short,  the  petitioners  were  entitled  to  recover  such  a  sum  as 
would  make  them  whole  and  indemnified  for  the  injury  sustained  in  said 
property  by  reason  of  the  taking  of  the  land  and  the  use  of  it,  and  by  the 
location  and  maintenance  of  said  road  in  front  of  said  land  in  Lehigh  Street." 
C.  J.  Shaw  said,  ''  These  directions  were  in  the  main  correct." 
The  Eastern  R.  R.  Co.  e.  The  Boston  &   Maine  R.  R.  Co.,  Ill  Mass. 
Heps.,  125.     By  special  act  the  plaintiff  was  authorized  to  exercise  the  power 
of  eminent  domain  for  the  acquisition  of  certain  privileges  in  the  depot  of 
defendant,  in  the  city  of  Boston ;  the  payment  of  compensation  being  ex- 
pressly required.     The  plaintiff  attempted  to  restrain  the  exercise  of  the 
P'>wer,  upon  the  ground  that  it  provided  for  taking  a  franchise  and  was  un- 
constitutional.    The  Supreme  Judicial  Court  held  that  the  exercise  of  the 
power  did  not  impair  the  franchise,  and  that  if  it  did,  provision  was  made 
for  compensation,  which  was  a  compliance  with  the  constitutional  require- 
ment. 

Armington  «.  The  Towns  of  Bamet,  Rygate  and  Newberry,  15  Vt.,  745. 
The  legislature  authorized  the  towns  to  lay  out  a  public  highway  on  a  char- 
tered turnpike,  and  to  take,  by  condemnation,  the  franchises  and  tangible 
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property  of  the  turnpike  company  for  that  purpose,  upon  making  conipens&- 
tion.  The  court  held  that  it  is  competent  for  the  State  to  take  the  franchise 
*'  upon  making  a  full  equivalent  to  the  corporation,"  to  which  Redfield,  J., 
adds,  *^This  latter  course  seems  to  be  the  true  one.*'  The  criticism  of  the 
learned  judge  upon  the  Charles  River  Bridge  Case  reads  strangely  in  a  deci- 
sion cited  in  support  of  the  doctrine,  that  not  only  may  business  be  diverted, 
but  valuable  property  rights  taken  without  compensation:  "  It  is  no  doubt  & 
sound  legal  decision,  and  the  only  one  the  court  could  have  pronounced ;  but 
unfortimately  it  is  not  easy  to  assign  reasons  which  may  strongly  commeiid 
themselves  to  our  sense  of  justice. '' 

The  White  River  Turnpike  Co.  v.  The  Vermont  Central  R.  R  Co.,  13  Vt, 
590.  The  Supreme  Court  of  Vermont  held  that  the  property  of  an  incor- 
porated turnpike  company  could  be  taken  for  the  use  of  a  railroad  compaar 
upon  compensation  being  made.  There  was  no  interference  with  the  nrad- 
way,  and  its  capacity  as  a  highway  was  not  abridged.  If  it  had  been  impaired, 
compensation  lor  the  injury  to  the  turnpike,  as  such,  was  required  by  the 
statute.  New  Hampshire  in  Eaton  v.  The  Boston,  etc. ,  R.  R.  Co.,  51 X.  H.,  W* 
(1872).  Wisconsin  in  Goodall «.  Milwaukee,  6  Wis.,  82  (1856);  and  Illinois 
in  Nevins  v.  Peoria,  41  111.,  513  (1866).  In  Stetson  tj.  Faxon,  19  Kck.,  UT 
(1837),  it  was  approved  and  followed  in  Massachusetts. 

Stetson  V,  Faxon  was  followed  by  the  courts  of  several  States.  The  facts 
involved  were :  The  plaintiff  was  the  owner  of  a  warehouse  fronting  on  the 
street.  The  defendant  erected  another  near  by,  which  projected  several  feet 
into  the  street,  and  obscured  the  view  of  plaintiff's,  and  diverted  passengers 
and  travel  to  a  distance  from  it.  In  consequence,  it  was  less  eligible  as  a 
place  of  business,  and  the  plaintiff  was  compelled  to  reduce  the  rent.  The 
defendant  was  adjudged  liable.  It  will  not  escape  the  attention  of  the  courc. 
that  the  interference  complained  of  was  wholly  in  a  public  highway,  and 
that  the  injury  for  which  the  recovery  was  had  affected  the  property -only  in 
regard  to  its  business. 

In  Blood  V.  Nashua,  etc.,  R.  R  Co.,  2  Gray,  140,  decided  in  1854,  the 
owners  of  a  saw  mill  on  Stony  Brook,  about  five  hundred  feet  from  its  outkt 
into  the  Merrimack  River,  claimed  damages  for  injuries  to  their  mill,  caosed 
by  the  building  of  a  stone  bridge  over  the  brook,  near  its  outlet.  The  bridge 
threw  the  water  back  on  their  mills,  and  for  this  they  were  allowed  compea- 
sation.  It  prevented  the  navigation  of  rafts  from  the  river  up  to  their  nulls, 
but  for  this  compensation  was  denied.  Said  Chief  Justice  Shaw:  ''The  ob- 
struction of  a  public  right  of  way  is  a  public  and  not  a  private  wron?; 
it  may  affect  those  near  the  obstruction  more  than  the  rest  of  the  public 
but  the  damage  sustained  by  those  near  it  differs  in  degree  only,  not  in 
kind." 

This  is  clearly  not  in .  accord  with  the  McCarthy,  Duke  of  Buccleuch  aad 
other  kindred  English  cases  which  have  been  examined,  and  is  in  direct  cos- 
fiict  with  Hoffman  v,  Hoffman. 

Harvard  College  «.  Steams,  12  Gray,  1,  decided  in  1860,  practically  OTcr- 
ruled  Stetson  v,  Faxon,  and  the  cases  upon  which  it  was  founded,  by  deny- 
ing, not  the  rule  as  an  abstract  proposition,  but  its  application  as  tbey 
applied  it. 

Six  years  later  the  court  again  stated  the  rule  as  it  is  found  in  all  of  tbe 
cases.  (Wesson  «.  Washburn  Iron  Co.,  13  Allen,  95).  **  The  real  disdnctioa 
would  seem  to  be  this,  that  when  the  wrongful  act  is  of  itself  a  distorbani^ 
or  obstruction  only  to  the  exercise  of  a  common  or  public  ri^ht,  the  sol? 
remedy  is  by  public  prosecution,  imless  special  damage  is  caused  to  indirid- 
uals,  ...  .  but  when  the  alleged  nuisance  woiud  constitute  a  private 
wrong  by  injuring  property  or  health,  or  by  creating  personal  inconvcniec« 
and  annoyance,  for  which  an  action  might  be  maintained  in  favor  of  a  per- 
son injured,  it  is  none  the  less  actionable,  because  the  wrong  is  committed 
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in  a  maimer  and  tinder  circnmstances  -which  would  render  the  guilty  party 
liable  to  indictment  for  a  common  nuisance." 

In  Brayton  v.  FaU  Kiver,  118  Mass.,  218,  the  owner  of  a  wharf  claimed 
damages  for  the  deposit  of  sewerage  directly  in  front  of  it,  whereby  the 
depth  of  water  was  diminished  and  the  value  of  the  wharf  impaired.  This 
was  in  its  facts  the  Baron  Case  over  again*  The  court  admitted,  that  in  its 
later  decisions  *'  the  tendency  had  been  to  restrict  the  right  to  bring  a  private 
snit  within  narrower  limits  than  seem  to  have  been  adopted  in  some  of  the 
English  cases."  After  stating  the  general  rule,  the  opinion  continues: 
**  But  if  by  reason  of  a  public  nuisance  an  individual  sustains  a  peculiar  in- 
jury, differing  in  kind  and  not  merely  in  degree  or  extent,  from  that  which 
the  ^neral  public  sustains  from  the  same  cause,  he  may  recover  damages  in 
a  pnvate  suit  for  such  peculiar  injuries." 

The  plaintiff  was  allowed  compensation  because  the  deposit  was  made 
directly  in  front  of  the  wharf,  but  was  told  that  if  precisely  the  same  results 
had  been  produced  by  an  obstruction  at  the  mouth  of  the  river,  he  would 
hare  been  without  remedy,  so  that  the  right  to  compensation  depends  not  so 
much  upon  the  character  of  the  injury  as  upon  the  location  of  its  cause. 
Haskell  9.  New  Bedford,  108  Mass.,  208,  was  a  similar  case  and  relief  was 
panted.  As  late  as  1877,  Blackwell  v.  The  Old  Colony  B.  B.  Co.,  122  Mass., 
it  was  held  that  no  action  would  lie  to  recover  damages  for  the  obstruction 
of  a  navigable  stream,  by  building  a  bridge  across  it,  whereby  the  owner  of 
a  parcel  of  land  and  a  wharf  above  the  bridge  was  cut  off  from  all  access 
between  the  sea  and  the  wharf;  though  his  wharf  was  the  only  one  above  the 
bridge  used  for  business  purposes,  and  he  was  compelled  to  abandon  its  use 
and  transport  his  goods  hj^  land  at  an  enhanced  price. 

The  doctrine  of  The  Duke  of  Buccleuch's  Case,  L.  B.,  5  H.  of  L.  Cas. 
(Eng.  &  Ir.  App.),  418  (1871),  has  been  approved  by  the  Supreme  Courts  of 
Rhode  Island,  Clark  9.  Peckham,  10  B.  I.,  88  (1871),  Connecticut,  Frink  et 
a!,  t?.  Lawrence,  20  Conn.,  120  (1849),  California,  Yolo  County  v.  The  City 
of  Sacramento,  36  Cal.,  195  (1868),  ana  several  other  States,  as  well  as  by  the 
Supreme  Ck>urt  of  the  United  States.  Yates  o.  Milwaukee,  10  Wall.,  497 
(1870). 

In  1843  the  Auburn  Ss  Bochester  B.  R  Co.  attempted  to  appropriate  a 
crossing  over  the  turnpike  of  the  Seneca  Boad  Co.,  and  declined  compensa- 
tion upon  the  theory  tnat  the  turnpike  was  a  public  highway  and  not  private 
property.    Cowen,  J.,  said  (The  Seneca  Boad  Co. «.  Auburn,  etc.,  B.B.  Co., 
5  Hill,  174) :  '*  The  act  incorporating  the  plaintiffs  authorized  them  to  con- 
struct a  turnpike  on  the  line  of  the  State  road,  with  the  necessary  deviations, 
and  to  take  toU.     By  that  statute,  and  the  action  of  the  plaintiffs  under  it, 
they  acquired  the  usual  rights  of  our  turnpike  companies.    One  of  these,  at 
least,  is  the  right  to  lay  out  roads  through  the  lands'  of  others,  and  to  exact 
the  statute  contribution  from  those  who  travel  upon  it,  as  a  compensation 
for  labor  and  expense.      The  way  became  the  company's  own,  and  no 
person,  without  their  consent,  could  lawfully  use,  incumber,  or  otherwise 
interfere  with  it  in  any  way,  except  as  travellers,  on  the  terms  fixed  by 
the  articles  of  incorporation.      The  plaintiffs  acquired  a  franchise.    To 
say  that  the  defendants  might  lay  ana  occupy  a  railroad  across  the  turn- 
pike, would  be  to  recognize  a  principle  which,  if  followed  out,  the  plain- 
tiffs' road  may  be  rendered  entirely  useless,  and  their  franchise  destroyed. 
The  act  of  the  defendants  has  obstructed  and  impaired  the  free  use  of  it  in 
some  degree.    That  is  not  denied.    If  ^  they  have  the  risht  to  do  this,  others 
have  the  same  right,  and  the  measure  in  which  the  plamtifEs'  property  is  to 
be  enjoyed  becomes  a  question  determinable  by  such  strangers  as  may  happen 
to  covet  it,  or  envy  theplaintifb  the  exclusive  use  of  it. 

"  It  is  snpposed  that  by  the  true  construction  of  the  statute  incorporating 
the  def  enduits,  the  legislature  have  granted  them  the  right  to  cross  uie  turn- 
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pike.  It  IB  scarcely  necessary  to  inquire  whether  the  le^latore  intended  to 
grant  the  right  of  violating  the  private  property  which  they  had  before 
granted  to  the  plaintiff,  for  a  valuable  consideration ;  because  it  is  not  pre- 
tended that  the  alleged  statutory  grant  makes  any  provision  that  they  ahAU 
be  compensated.  The  right  to  invade  their  franchise  must  therefore  be  taken, 
if  at  all,  as  a  gratuity ;  indeed,  it  is  claimed  to  be  a  gratuity.  I  have  only  to 
say,  I  think  the  act  admita  of  no  such  construction  as  is  claimed  for  it;  and 
that  if  otherwise,  it  would  imdoubtedly  be  void,  within  the  express  provisioos 
of  the  Constitution." 

In  1860  the  Grand  June.  R.  H.  &  Depot  Co.,  of  Massachusetts,  attempted 
a  similar  seizure  of  a  crossing  over  the  railroad  of  the  Fitchburg  R.  R  Ca 
The  Fitchburg  R.  R.  was  on  a  trestle  work,  over  navigable  water.  The  court 
(Grand  June.  K.  R.  Co.  v.  Commissioners,  14  Gray,  553) :  **The  fact  that  thit 
part  of  the  location  of  the  Fitchburg  R.  R.,  over  which  the  road  of  these 
petitioners  is  laid,  is  over  a  navigable  stream,  does  not  affect  the  right  of  the 
corporation  to  claim  the  damages  which  may  result  from  the  acts  of  these 
petitioners.  The  grant  by  the  legislature  to  the  Fitchburg  R.  R  Co.  of  a 
right  to  cross  Miller^s  River  with  their  road,  was  not  a  new  exercise  of  the 
power  to  regulate  a  navigable  stream.  It  was  a  grant  of  an  important  and 
valuable  privilege  or  easement,  which  is  a  part  of  their  franchise,  as  much  as 
if  it  had  been  over  private  property.  If  tne  acts  of  these  petitioners  in  aoj 
degree  impair  its  value,  they  are  liable  to  make  due  compensation  therefor  as 
for  property  taken  for  a  public  use. 

''Nor  is  there  anything  in  the  act  authorizing  these  petitioners  to  coa- 
struct  a  railroad  over  that  of  the  Fitchburg  Co.,  to  leaa  to  the  infereDce 
that  it  was  intended  as  an  exercise  of  right  reserved  to  the  legislature,  of 
altering,  modifying  or  repealing  the  charter  granted  to  the  Fitchbm]^  Co. 
It  is  the  ordinary  case  of  an  authority  conferred  on  a  new  oorporanon  to 
take  a  portion  of  a  franchise  created  by  a  previous  grant,  for  which  it  was 
the  intention  of  the  legislature  that  due  compensation  should  be  made 
according  to  standing  laws." 

The  Old  Colony  &  Fall  River  R.  R.  Co.  v.  The  County  of  Plymouth,  U 
Gray,  165,  applies  the  same  rule  to  an  appropriation  of  a  railway  to  a  highvaj 
crossing.  The  county  sought  to  lay  two  highways  across  the  right  of  way  cf 
the  railroad  company.  Shaw,  C.  J. :  ''The  tendency  of  judicial  opinion  has 
been  in  favor  of  allowing  raUroad  companies  damages  for  injuries  occasiooed 
'  by  laying  out  other  ways — say  public  highways  and  town  ways,  turnpikes 
and  other  railroads  over  it.'  .  .  .  The  language  of  the  ConstitntioD,  in 
which  the  right  to  damages  occasioned  by  the  exercise  of  the  power  of  emi- 
nent domain  is  given  to  all  persons  whose  property  is  appropriated  to  the 
public  use,  and  not  previously  acquired  (as  it  lawfully  may  be)  by  purchase 
of  the  owner,  is  strong  and  decisive  in  favor  of  such  a  claim. 

"  Nor  is  it  in  our  judgment  material  whether  property  thus  taken  or  appro- 
priated is  real  estate  held  in  fee,  or  an  easement  or  lien  upon  real  estate,  or 
personal  property.  The  word  '  property '  in  the  tenth  article  of  the  Bill  of 
Rights,  which  provides  that  'whenever  the  public  exigencies  require  that  the 
pro{)erty  of  any  individual  should  be  appropriated  to  public  uses,  he  shall 
receive  a  reasonable  compensation  therefor,^  should  have  such  a  liberal  cot- 
struction  as  to  include  every  valuable  interest  which  can  be  enjoyed  is 
property,  and  recognized  as  such. 

"  Nor  is  it  material  whether  the  property  is  removed  from  the  possession 
of  its  owner  or  in  any  respect  changes  nands ;  if  it  is  of  such  a  character  and 
so  situated  that  the  exercise  of  the  public  use  of  it,  as  warranted  bj  th.' 
legislature,  does  in  its  necessary  natural  consequences  affect  the  propeitr.  by 
taking  it  from  the  owner,  or  depriving  him  of  the  possession  of  some  bene- 
ficial enjoyment  of  it,  then  it  is  *  appropriated  *  to  public  use  by  competent 
authority,  and  the  owner  is  entitled  to  compensation.     .     .     .     Ko;  the 
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Tagoe  notion  that  damages  cannot  be  given  in  favor  of  a  railroad  companj 
whose  road  is  crossed  by  another  public  way,  we  think,  is  founded  on  another 
consideration ;  that  inasmuch  as  the  track  of  the  raiboad  has  been  already 
appropriated  to  one  public  use,  the  authorizing  of  its  further  public  use  is 
not  an  appropriation  of  private  property  to  pubuc  use,  and  therefore  affords 
no  claim  lor  damages. 

*^ There  is  something  plausible  in  this;  but  on  examination  we  think  it 
does  not  warrant  the  distinction  in  support  of  which  it  is  relied  on.  The 
theory  of  railroad  corporations  is,  that  their  compensation  in  freights  and 
passengers'  fares  is  computed  with  reference  to  the  entire  cost  of  construction, 
including  the  land  appropriated  for  the  purpose.  A  similar  view  was  taken 
of  the  subject  by  this  court  in  the  case  of  Commonwealth  17.  Boston  &  Maine 
K.  R,  8  Gushing,  25,  in  which  the  whole  plan  and  scheme  upon  which  the 
public  easement  of  railroads  is  acmured  in  Massachusetts,  as  set  forth  in  the 
Revised  Statutes,  were  stated ;  and  these  views,  we  believe,  have  been  sub- 
stantially adopted  and  acted  upon  since.  .  .  .  The  court  are  therefore 
of  opinion,  that  a  raiboad  company  whose  tracks  have  been  crossed  by 
nubile  ways,  may  sustain  and  recover  damages  in  the  usual  modes  providea 
for  others  sustaining  damages  by  the  appropriation  of  their  property." 

In  the  closing  paragraph  of  the  opinion,  the  chief  justice  holds,  that  in- 
creased liabilities  to  accidents  by  collision  and  otherwise,  and  the  possibility 
that  an  overhead  bridge  may  be  required  by  the  County  Commissioners, 
are  not  proper  elements  of  damages  for  which  compensation  should  be 
allowed. 

Reference  has  already  been  made  to  The  Grand  Rapids,  Newaygo  &  Lake 
Shore  R  R  Co.  e.  The  Grand  Rapids  &  Indiana  R  R  Co.,  85  Mich.,  265; 
15  Am.  Ry.  Hep.»  817.  The  defendant  laid  its  track  across  the  right  of  way 
of  the  plaintiff,  refusing  compensation,  on  the  ground  that  the  land  was 
already  appropriated  to  the  public  use.  The  Constitution  of  Michigan  re- 
served to  the  legislature  power  to  alter,  amend  or  repeal  the  general  law  imder 
which  railroad  corporations  were  organized.  The  general  railroad  law  con- 
ferred upon  companies  organized  under  it,  the  right  to  construct  their  roads 
across  any  stream,  private  road,  highway,  railroad  or  canal,  and  to  cross  or 
intersect  any  other  railroad  then  or  thereafter  to  be  constructed. 

The  court  in  addition  to  the  paragraph  already  quoted  said:  ''In  so  far 
as  the  corporation  is  a  common  carrier,  the  legislature  has  undoubted  power 
to  control  and  regulate  it,  but,  in  so  far  as  its  property  is  concerned,  property 
taken  by  it  for  use  in  building  and  operating  its  road,  so  long,  at  least,  as 
such  property  is  used  by  the  corporation  for  such  purposes,  is  as  sacredly 
guarded  and  protected  under  our  Constitution,  and  is  as  much  beyond  the 
reach  of  the  power  of  the  legislature,  as  is  the  property  of  an  individual. 
.    .     .    Keitner  the  State,  nor  any  of  its  departments,  or  municipalities, 
hare  or  claim  any  interest  in  the  property  or  franchises  of  the  company,  they 
neither  pay  nor  contribute  towards  the  purchase  of  the  right  of  way,  or  to 
keeping  it  in  proper  repair  afterwards.    All  this  is  done  by  the  company 
itself  or  through  its  efforts.   And  the  right  thus  acquired  and  paid  for  by  the 
company  is  as  much  its  property,  and  of  value  to  it,  as  would  be  a  like  right 
or  interest  if  owned  by  an  individual.    In  justice,  therefore,  the  corporation 
should  have  as  clear  a  right  to  compensation  for  an  injury  sustained  in  con- 
sequence of  an  appropriation  or  use  of  its  property  by  another,  without  its 
consent,  as  an  individual  would.     ...    It  is  apparent,  therefore,  that 
it  will  not  do  to  say,  that  property  taken  for  a  particular  public  use  thereby 
becomes  public  for  all  purposes.     The  public  may  have  the  right  to  use  it  for 
certain  purposes,  and  yet  mdividuals  and  private  corporations  have  rights 
therein  at  toe  same  time.    These  rights  may  be  considered  as  private  rights, 
separate  and  distinct  from  the  rights  of  the  public.     Whenever  such  private 
rights   exist,  they  are  entitled  to  protection,  and  can  only  be  divested 
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in  the  same  maimer  and  imder  the  same  laws  that  an  individiial^  Tights 
maybe." 

The  next  case  arose  in  the  State  of  Ohio.  (Lake  Shore,  etc.,  R  R  Go.  v.  Cm- 
cinnati,  etc.,  R  R  Co.,  80  Ohio  St.,  604.)  The  plaintiff  in  that  case  sought  the 
right  to  lay  and  operate  its  tracks  across  the  right  of  way  and  tracks  of  the 
defendant  company,  subject  to  the  rights  of  the  last  named  comply  to  use 
the  land  to  be  thus  appropriated  for  a  right  of  way  for  its  own  railroad.  "Die 
court  held  the  right  of  the  State  to  create  new  routes  of  travel  across  ezisdng 
railways. 

It  declares  that  such  new  highway,  when  it  appropriates  a  common  grade 
crossing,  is  not  liable  for  consequential  injury,  additional  expenses,  detentioa 
of  trains,  or  loss  of  business,  or  profits,  incident  to  the  future  operations  of 
the  elder  company. 

Richmond  &  Lexinjo^on  Turnpike  Road  Co.  v.  Rogers,  1  Duvall,  135. 
The  defendant  insistea  that  there  should  be  estimated  in  the  damages  to 
which  he  was  entitled  for  the  taking  of  a  portion  of  his  land  for  a  nilwaj 
bridge,  the  injury  to  his  ferry  situated  upon  the  land,  for  the  reason  that  the 
franchise  was  incident  to  and  grew  out  of  the  title  to  the  land,  and  was  a 
part  and  parcel  of  it.  The  court  held :  1st.  That  the  ferry  franchise  vis 
under  the  absolute  control  of  the  County  Court,  and  had  no  relation  whater^ 
to  the  land,  inasmuch  as  such  franchises  could  be,  and  frequently  were, 
granted  to  persons  who  did  not  own  the  land  upon  which  they  were  exer- 
cised ;  2d.  That  the  claim  was  for  damage  to  business  of  the  feny,  and  that 
in  any  event  he  would  not  be  entitled  to  recover  for  such  injury. 

The  Charles  River  Bridge  Case,  Charles  River  Bridge  Co.  v.  Warren  Bridge, 
11  Peters,  420,  held,  that  a  charter  authorizing  the  construction  and  opera- 
tion of  a  toll  bridge  would  not  be  held  to  imply  a  contract  upon  the  part  of 
the  public  to  maintain  and  erect  no  other  bridge  so  near  to  the  first  as  to 
divert  the  travel  from  it  and  thereby  reduce  its  revenues. 

While  we  are  of  the  opinion  that  the  right  of  eminent  domain  should  be 
applied  to  the  crossing  of  railroads,  yet  we  cannot  refrain  from  obsemng 
that  the  Illinois  Supreme  Court  has  not  reduced  the  law  to  an  exact  science, 
if  we  may  judffe  from  the  contradictory  opinions  which  it  has  rendered.  If 
curiosity  should  lead  any  one  to  a  more  careful  investigation  we  invite  their 
attention  to  the  cases  of  The  Illinois  Central  R.  R  Co.  e.  Ebert,  74  DL,  8M. 
and  The  Chicago  &  Northwestern  R  R  Co.  e.  Sweeney,  52  HI.,  325.  In  one 
of  these  cases  the  court  held  that  a  man  may  muffle  himself  up  to  protect  him- 
self from  the  cold,  and  ride  on  to  a  railroad  track  without  making  any  effort 
to  discover  approaching  trains,  and  if  injury  resulted,  have  a  good  cause  of 
action  against  the  company.  In  the  other  case  the  same  court  neld  that  the 
act  was  '^ grossly  negligent,"  and  that  he  could  not  maintain  an  action 
against  the  company. 

Some  time  ago  the  Albany  Law  Journal  took  occasion  to  criticise  two 
opinions  of  this  court,  filed  at  the  same  term  of  court,  and  published  in  the 
same  volume  of  Illinois  reports.  We  refer  to  P.,  P.  &  J.  R  R  f?.  StltBon. 
67  111.,  72,  and  0.  &  A.  R  R  Co.  «.  Elmore,  67  HI.,  176.  The  instractioa 
which  evoked  the  opinion  of  the  court  in  these  cases  was  identica],  and  one 
was  affirmed  and  the  other  reversed.  But  the  uncertainty  of  the  law  as 
measured  out  by  that  court  is  still  more  apparent  in  the  two  opinions  which 
we  publish.  The  one  vital  question  urged  upon  the  attention  of  the  court  hj 
counsel  for  appellant  companies  is  embraced  in  the  following  statement,  til  : 
'*  Property  already  elevated  to  a  public  use  cannot  be  retaken  and  applied  to 
the  use  of  another  corporation  under  the  general  act  of  eminent  domam,  and 
can  only  be  retaken  and  reappropriated  by  express  legislative  directioiL" 

.  This  TO>oposition  was  negatived,  and  the  appropriation  sanctioned  by  the 
court.  We  shall  only  note  the  inconsistency  of  the  court.  In  1867  the  sane 
court  filed  an  opinion  in  the  case  of  St.  L.,  J.  &  C.  R  R  Co.  v,  Tmsteea,  et&, 
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43  IILy  805,  in  irhich  caae  the  ndlroad  company,  under  terms  of  an  express 
grant  as  follows,  ''  All  such  lands,  material,  and  privileges  belonging  to  the 
State,  are  hereby  granted  to  said  corporation  for  said  purposes, "  sought  to 
take  by  condemnation  a  portion  of  the  grounds  owned  by  the  State,  and  held 
in  trust  for  educational  purposes.  On  appeal  the  court  said :  '  *  The  language 
of  tius  enactment  is  broad  and  comprehensiye,  and  would  literally  enu)race 
the  right  to  appropriate  any  property  owned  by  the  State,  but  failing  to  grant 
any  property  specifically,  can  it  be  inferred  that  it  was  intended  that  prop- 
erty owned  and  already  appropriated  by  the  State  to  permanent  and  specinc 
purposes  could  be  thus  taken  ?  If  we  were  compelled  to  say  that  the  General 
Assembly  intended  to  embrace  this  property  in  the  grant,  we  should  hold  as  a 
conditioa  to  its  appropriation  to  the  use  of  the  company  that  it  would  have 
to  appear  that  this  property  was  indispensably  necessary,  not  merely  con- 
TenoBtand  profitable  to  the  road,  but  to  its  completion  and  operation;  that 
without  it  the  objects  and  purposes  of  the  creation  of  the  company  would  be 
defeated,  and  the  company  cease  to  exist.  ^' 

The  aaohfi  court  had  the  identical  question  before  it  again  in  the  case  of 
Central  01^  By.  Co.  «.  F6rt  Clark  By.  Co.,  81  111.,  623,  and  we  quote  the 
followiD^  £rom  that  opinion :  '*  The  question  then  is,  under  the  laws  of  this 
8tate  can  a  competing  horse  railway  in  an  incorporated  city  acouire  by  com- 
pulsion a  title  to  the  joint  use  of  the  track  and  superstructure  of  another  like 
corporation,  and  for  the  express  purpose  of  making  the  part  so  compulsorily 
taken  a  portion  of  its  own  une?  We  see  no  ground  legal,  just  or  equitable, 
for  this  graspinff  claim  of  appellee,  and  it  should  not  receive  the  favorable 
consideration  of  a  court  of  justice  and  equity.'*  This  identical  question  was 
again  before  the  same  court  in  the  case  of  P.,  P.  &  J.  B.  B.  Co.  v.  P.  &  S. 
K.  Bw  Co.,  66  ni.,  174,  and  although  the  condemnation  was  sustained,  it 
was  upon  the  ground  that  the  land  was  not  in  use  by  the  existing  company, 
and  had  been  purchased  by  it  for  the  very  purpose  of  defeating  the  construc- 
tion of  a  rival  line;  and  in  commenting  on  this  case  in  81  111.,  p.  528,  the 
court  said:  *^  It  was  there  held  that  land  not  in  actual  use  by,  or  necessary 
for  the  purposes  of  the  railroad,  might  be  condemned,  clearly  implying  if  it 
was  in  actual  use  for  their  track  or  appurtenances,  it  was  not  subject  to  con- 
demnation by  another  road." 

It  would  seem  thus  that  ever  since  its  organization,  the  Supreme  Court  of 
niinois  has  held  to  the  doctrine  that  land  in  actual  use  by,  or  necessary  for 
the  purposes  of,  an  existing  corporation,  was  not  subject  to  condemnation 
under  the  general  act  of  eminent  domain.  But  the  court  has  changed  an 
opinion  which  it  has  held  for  more  than  thirty  years,  and  says  that  land 
actually  in  use  by,  and  necessary  for  existing  companies,  may  be  condemned. 
The  opinions  published  do  not  furnish  the  necessary  material  to  enable 
others  to  determine  by  what  law  or  logic  this  change  has  been  accomplished. 


The  Kansas  City,  Empoma  &  Southeen  E.  E.  Co. 

V. 

D.  P.  Meeeill. 

(25  Kansas  SeportSy  421 — Jamiary  Termy  1881.) 

Plaintiff  appealed  from  the  decision  and  award  of  the  commissioners  as  to 
the  appraisement  of  value  and  assessment  of  damages  for  the  right  of 
w^ay  of  the  K.  C,  E.  &  8.  B.  B.  Co.'s railroad  through  and  across  a  cer- 
tain quarter-section  of  land  belonging  to  him.     He  was  the  owner  of  960 
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acres  lying  in  a  body  and  used  for  the  purposes  of  a  stock  ranch.  The 
railroad  ran  nearly  diagonally  through  one  quarter-section,  and  cut  off 
the  water,  timber,  the  house  and  corrals  from  the  main  body  of  land, 
but  did  not  touch  the  other  quarters  of  the  ranch.  A  regularly  laid  out 
public  highway  separated  the  quarter  through  which  the  railroad  ran 
from  one  whole  section.  Held,  That  the  land-owner,  on  the  appeal,  was 
entitled  to  recover  the  damages  for  the  injury  to  the  whole  property, 
and  not  merely  for  that  to  the  separate  quarter  orer  which  the  railroad 
was  built. 

Error  from  Greenwood  District  Court. 

At  the  November  Term,  1880,  of  the  District  Court,  Merrill,  ba 
plaintiflE,  had  judgment  againBt  the  defendant  R.  E.  Co.,  which 
brings  the  case  here.  The  nature  of  the  action,  and  the  facts, 
appear  in  the  opinion. 

Koss  Burns,  A.  A.  Hurd,  and  W.  C.  Campbell,  for  plaintiff  in 
error. 

Ira  P.  Nye  and  T.  L.  Davis,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. — The  plaintiff  in  error  commenced  proceedings 
to  condemn  the  right  of  way  through  the  land  of  the  defendant  in 
error,  who  was  the  owner  of  the  northwest  quarter  of  section  seven- 
teen, township  twenty-three,  range  eleven,  with  the  quarter-section 
lying  immediately  east  thereof,  and  the  whole  section  lying  north, 
all  in  Greenwood  County,  and  embracing  960  acres.  All  of  this 
was  used  for  the  purposes  of  a  stocK  ranch.  The  railroad 
ran  nearly  diagonally  through  the  northwest  quarter  of  section 
seventeen,  but  did  not  touch  the  adjoining  lands.  The  water  and 
timber  of  the  ranch,  as  also  the  house  ana  corrals,  were  cut  off  by 
the  railroad  from  the  main  body  of  the  land.  A  regularly  laid 
out  public  highway  separated  the  whole  section  from  the  land  upon 
which  the  railroad  was  located.  The  amount  assessed  by  the  com- 
missioners in  favor  of  Merrill,  on  account  of  the  taking  and  injury 
to  the  northwest  quarter  of  section  seventeen,  was  $209.  Merrill 
took  an  appeal  from  the  award,  and  subsequently  filed  his  petition 
claiming  damages  to  the  whole  land  usea  by  him  for  stock  pur- 
poses. On  the  trial,  the  jury  gave  a  verdict  for  $734,  and  judg- 
ment was  entered  accordingly. 

Counsel  for  plaintiff  in  error  claim  that  the  legislature  fixed 
limits  to  the  powers  delegated  to  the  commissioners  by  confining 
their  inquiries  to  the  particular  "  quarter-section  or  other  lot  of 
land  "  through  which  the  proposed  road  was  to  be  built,  and  by 
the  use  of  trie  words,  "  other  lot  of  land,"  intended  a  less  sub- 
division or  piece  of  land  than  a  quarter-section,  and  such  counsel 
therefore  conclude  that  the  evidence  in  this  case  was  incompetent, 
the  instructions  erroneous,  and  the  verdict  unsupported,  because 
the  trial  court  held  that  Merrill  was  entitled  to  compensation  for 
the  injury  to  the  whole  ranch,  and  not  merely  for  that  to  the 
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separate  quarter  over  which  the  railroad  was  built.  The  limitation 
of  "lot  of  land"  to  a  legal  subdivision  or  fractional  portion  of  a 
qnarter-section  or  a  small  subdivision  of  a  platted  town  site,  is  not 
tne  true  interpretation  of  the  statute.  Such  limitation  is  too 
restricted.  Such  definition  is  too  narrow.  In  the  general  accept- 
ance of  the  words,  a  "  lot  of  land,"  is  the  separate  portion  belonging 
to  one  person:  according  to  Webster,  "that  portion  of  ground 
which  is  allotted  or  assigned  to  any  one ;  and  nence,  any  mstinct 
portion  of  land."  The  "  lot  of  land  "  may  be  less  or  greater  than 
a  qnarter-section ;  therefore,  within  the  meaning  of  the  statute,  a 
farm  of  800  acres  in  one  body,  owned  by  one  person,  or  a  ranch  of 
960  acres  in  a  body,  owned  by  one  person,  and  used  for  stock 
purposes,  is  a  "  lot  of  land." 

The  location  of  the  public  highway  over  the  body  of  land  would 
not  aflfect  the  right  to  recover  damages  for  all  the  property,  unless 
such  highway  would  prevent  the  land  lying  on  both  sides  from 
being  one  ranch  for  stock  purposes.  The  evidence  shows  that  the 
land  was  all  used  together,  f  A.,  T.  &  S.  F.  E.  E.  Co.  v.  Black- 
shire,  10  Kas.,  477 ;  St.  Paul  <k  Sioux  City  E.  E.  Co.  v.  Murphy, 
19  Minn.,  600 ;  Welch  v.  M.  &  St.  Paul  E.  E.  Co.,  27  Wis.,  108.) 
This  conclusion  disposes  of  the  principal  question. 

One  other  matter  remains.  The  court  attempted  to  authorize 
the  collection  of  the  damages  by  execution  against  the  railroad 
company.  This  cannot  be  done.  The  judgment,  in  such  a  case, 
should  be  in  the  nature  of  an  award  of  damages,  as  is  made  by  the 
condemnation  commissioners.  (St.  L.,  L.  &  D.  E.  E.  Co.  v.  Wilder, 
17  Kas.,  239 ;  L.  &  T.  Ey.  Co.  v.  Moore,  24  Kas.,  323,  328.) 

The  case  will  be  remanded  to  the  court  below,  with  the  order 
that  the  Judgment  be  modified  in  accordance  with  the  views, 
expressed  herein.     The  costs  in  this  court  will  be  divided. 

All  the  Justices  concurring. 

See  Lake  Shore,  etc.,  R.  R.  Co.  v,  Chicago,  etc.,  B.  R.  Co.,  ante. 


St.  Loms,  Jacksonville  &  Chicago  E.  E.  Co.  et  al. 

V. 

Springfield  &  Northwestern  E.  E.  Co. 

{lUiruns  BeporU,  27^—3eptemler  30,  1880.) 

One  railroad  company  is  entitled  to  have  condemnation,  under  the  statute, 
for  its  right  of  way  across  the  right  of  way  of  a  jireviously  constructed 
railroad,  but  the  company  whose  right  of  way  is  condemned  is  entitled 
to  be  fully  compensated  for  all  damages  it  may  sustain  in  consequence 
thereof. 

Where  the  right  of  way  is  sought  across  or  under  the  track  of  another 
railroad  company,  or  through  its  embankment,  the  latter  company  is 
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entitled  to  receive  such  sum  of  money  as  will  enable  it  to  plioe  its 
track  over  the  point  at  which  the  ground  is  condemned  in  as  safe  a  con- 
dition, as  nearly  as  the  nature  of  the  case  will  admit,  as  it  was  before 
the  making  of  the  excavation.  The  damages  should  cover  ad^tionil 
expense  for  watchmen  when  travel  over  the  excavation  is  rendoed  haz- 
ardous ;  the  expense  of  building  and  maintaining  permanent  abatmentB 
or  retaining  the  walls ;  losses  incident  to  rebuildmg  or  repairing,  and 
continsent  losses  by  fire  or  otherwise,  and  if  any  other  kind  of  bridge 
over  the  excavation  is  more  safe  than  a  wooden  one,  the  compensation 
should  be  sufficient  to  enable  the  company  to  erect  and  maintain  perpet- 
ually a  bridfipe  of  that  degree  of  safety,  and  likewise  to  reimburse  it  for 
all  inconvenience  and  expense  incident  to  the  erection  and  maint^'iumce 
of  such  a  bridge. 

Appeal  from  the  Appellate  Court  for  the  Third  District. 

Mr.  N.  W.  Branson,  and  Messrs.  Dearborn  &  Campbell,  for  the 
appellant. 

Messrs.  Orendorff  &  Creighton,  and  Mr.  T.  W.  McK^edey,  for 
the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  conrt: 
Where  the  line  of  the  Springfield  &  Northwestern  R  R  in- 
tersects that  of  the  St.  Louis,  Jacksonville  &  Chicago  R  R  at 
Petersburg,  in  Menard  County,  the  track  of  the  latter  was  orig- 
inally supported  by  a  high  embankment ;  but,  in  constructing  the 
former  road,  an  excavation  of  the  depth  of  about  twenty  feet,  of 
the  width  of  about  forty-eight  feet  at  the  top,  and  sloping  down 
to  the  width  of  about  seventeen  feet  at  the  bottom,  was  made 
through  this  embankment,  and  the  track  of  that  road  was  laid 
therein.  Planks  were  put  in  for  retaining  walls,  and  a  wooden 
bridge  was  erected  in  place  of  the  embauKment  removed  bj  the 
excavation. 

This  proceeding  is  under  the  Eminent  Domain  Act,  approved 
July  10,  1872,  to  condemn  right  of  way  at  this  point,  and  to  assess 
the  damages  resulting  therefrom. 

On  the  first  trial  in  the  court  below  the  damages  were  assessed 
at  only  five  cents ;  but  this  judgment  was  reversed  on  appeal  to 
this  court,  and  the  cause  was  remanded  for  a  trial  de  novo.  See 
C.  &  A.  R.  R.  Co.  et  al.  v.  S.  &  N.  W.  R.  R  Co.,  67  Dl.  144. 

On  the  last  trial  in  the  court  below  the  damages  were  assessed 
at  $700,  and  this  amount  being  still  unsatisfactory  to  the  St. 
Louis,  Jacksonville  &  Chicago  R.  R  Co.,  the  present  appeal  is 
prosecuted. 

The  Springfield  &  Northwestern  R.  R.  Co.  is  entitled  to  have 
condemnation  for  its  right  of  way  across  the  right  of  way  of  the 
St.  Louis,  Jacksonville  &  Chicago  R.  R.  Co.,  but  the  last  named 
company  is  entitled  to  be  fully  compensated  for  all  damages  it 
shall  sustain  in  consequence  thereof. 

As  was  said  when  the  case  was  here  before,  "  appellants  are  en- 
titled to  such  a  sum  for  damages,  to  be  paid  by  appellee  in  money, 
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as  will  enable  appellants  to  constmct  and  keep  in  repair  all  such 
works  as  may  be  necessary  to  keep  their  track  in  a  safe  and  secure 
condition.  Nothing  short  of  this  can  amount  to  the  '  just  compen- 
sation' provided  by  law.  They  are  also  entitled  to  damages  for 
all  sndi  incidental  loss  and  inconvenience  as  may  be  a  necessary 
result." 

Theconrt,  at  the  instance  of  appellee,  gave  the  following,  among 
other  instructions : 

"  The  court  instructs  the  jury  that  it  is  not  the  duty  of  the  peti- 
tioners to  restore  the  property  to  a  condition,  as  nearly  as  possible, 
as  it  was  before  the  excavation ;  for  in  law  the  petitioners  have 
no  control  of  the  superstructure  of  the  defendants ;  and  in  esti- 
mating the  damages  in  this  case  the  jury  should  not  necessarily 
be  controlled  by  the  expectation  of  the  defendants  as  to  the 
kind  of  structure  they  may  contemplate  building  over  said  exca- 
vation." 

This  instruction,  in  our  opinion,  was  calculated  to  mislead  the 
\\iTjj  and  should  not  have  been  given.  There  was  no  controversy 
before  the  jury  whether  it  was  the  duty  of  the  petitioners  to  re- 
store the  property  to  a  condition,  as  nearly  as  possible,  as  it  was 
before  the  excavation.  It  was,  as  has  been  heretofore  shown,  the 
duty  of  the  petitioners  to  pay  to  the  St.  Louis,  Jacksonville  & 
Chica£[o  B.  B.  Co.  such  a  sum  in  money  as  may  be  necessary  to 
keep  its  track  in  a  safe  and  secure  conoition.  In  other  words, 
the  duty  was,  by  a  payment  in  money  to  restore  the  company,  as 
nearly  as  possible,  to  the  condition  it  was  in  before  the  excavation 
was  made  ;  and  to  the  extent  the  first  clause  of  the  instruction  is 
calculated  to  have  any  practical  application  to  the  case  before  the 
jury,  its  tendency  is  to  negative  this  idea. 

Appellants  also  asked  the  court  to,  among  others,  give  the  fol- 
lowing instruction  to  the  jury,  but  this  the  court  refused : 

"The  jury  are  instructed  that  in  a  proceeding  for  condemnation 
such  as  this,  it  is  the  duty  of  the  petitioner  seeking  to  condemn 
a  light  of  way  through  the  defendants'  embankment  to  pay  to  the 
defendants  a  sufficient  sum  of  money  to  enable  the  defendants  to 
place  their  track  over  the  point  condemned  in  as  safe  a  condition, 
as  nearly  as  the  nature  of  the  case  will  permit,  as  it  was  before 
the  excavation  was  made." 

This  instruction  correctly  announces  the  law,  and  it  should  have 
been  given. 

The  evidence  is  cl^ar  that  no  bridge  that  can  be  erected  will 
be  as  safe  as  was  the  original  embankment.  It  shows,  moreover, 
that  the  grade  on  appellants'  road  south  of  the  embankment  is 
"  a  sharp  grade  70  or  80  feet,  and  is  about  a  mile  and  one  quarter 
long  ;  that  heavy  freight  trains,  to  climb  the  grade,  would  neces- 
sarily get  on  a  high  rate  of  speed  over  the  bridge,"  which  would 
be  very  hard  on  the  bridge. 
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The  amount  found  by  the  verdict  of  the  jury,  according  to  the 
evidence,  would  build  and  keep  up  a  wooden  bridge  at  the  point 
of  intersection;  but  it  would  do  but  little,  if  anything,  beyond 
this.  It  does  not  comprehend^  additional  expense  for  watchmen, 
the  expense  of  building  and  maintaining  permanent  abutments, 
losses  mcident  to  rebuilding  or  repairing,  or  retaining  wallfi,  or 
cover  contingent  losses  by  £e  or  otherwise. 

All  loss  which  maj  be  sustained  at  this  point,  in  consequence 
of  having  a  bridge  mstead  of  an  embankment,  is  chargeable  to 
appellee.  The  excavation  is  solely  for  its  benefit,  and  it  cannot 
charge  upon  another  any  expense  or  loss  arising  therefrom. 

If  any  other  kind  of  a  bridge  is  more  safe,  appellant  is  entitled 
to  have  a  sum  sufficient  to  erect  and  maintain  perpetnaUj  a 
bridge  of  that  degree  of  safety ;  and,  likewise,  to  be  reimbursed 
for  aU  inconvenience  and  expense  incident  to  the  erection  and 
maintenance  of  such  a  bridge  on  a  line  of  railway  used  as  is  that 
of  appellant. 

Tne  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Bee  Lake  Shore,  etc.,  R  R  Co. «.  Chicago,  etc.,  R  R  Co.,  ante. 


John  Gabwood,  Bespondent, 

V. 

The  K.  Y.  Central  &  Hudson  K.  K.  K.  Co.,  Appellant 

(83  I^ew  Yarh  EdporU,  400.    January  18,  1881.) 

Plaintiff  was  the  owner  of  a  mill  operated  by  water  power  furnished  by  a 
creek.  Defenduit,  who  was  a  riparian  owner  alx>yey  under  a  claim  of 
right,  diverted  the  waters  of  the  creek,  conveying  them  by  pip«  to 
reservoirs  whence  its  locomotives  were  supplied  with  water.  The  joit 
found,  on  sufficient  evidence,  that  the  water  bo  diverted  from  the  creek 
was  sufficient  *Ho  perceptibly  reduce  the  volume  of  water  therein,"  and 
to  *' materially  reduce  or  diminish  the  grinding  power  of  plaintif's 
mill,"  and  that  in  consec^uence  he  has  sustained  dama^  to  a  substantiil 
amount,  ffdd,  that  plamtifE  was  entitled  to  maintain  an  action  to  re- 
cover the  damages  sustained,  and  restrain  such  diversion. 

Elliott  «.  P.  R  R  Co.  (10  Cush.,  191),  and  Earl  of  8.  c.  G.  N.  R  R  Co. 
(10  L.  R,  10;  Ch.  Div.,  707),  distinguished. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  May  26,  1879,  reversing  an  order  of  Special  Term,  whieli 
denied  plaintiff's  demand  for  equitable  relief,  and  for  a  judgment 
for  damages,  and  ordered  that  tne  action  be  retained  as  an  action 
at  law  for  trial  by  a  jury  upon  a  single  question  specified  in  the 
order.    Reported  below,  17  Hun.,  356. 
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This  action  was  bronght  by  the  plamtiff,  who  is  the  owner  of  a 
grist-mill,  which  is  operated  by  the  waters  of  Tonawanda  Creek,  in 
the  town  of  Batavia,  Genesee  County,  to  restrain  the  defendant 
from  diverting  the  water  of  said  stream,  above  the  plaintiflPs  mill, 
to  certain  tanks  and  reservoirs  constructed  by  the  defendant  for 
the  purpose  of  supplying  its  locomotive  engines  with  water,  and 
also  to  recover  damage  for  such  diversion. 

The  cause  being  at  issue,  the  court,  at  Special  Term,  ordered 
certain  issues  framed,  to  be  tried  by  a  jury,  and  they  were  after- 
wards tried  and  a  verdict  rendered  therein.  The  issues  and  the 
verdict  were  as  follows : 

First.  Has  the  diversion  of  the  water  of  the  Tonawanda  Creek, 
in  the  village  of  Batavia,  above  the  plaintiflPs  mill,  by  the  New 
York  Central  R.  R.  Co.,  and  by  the  defendant,  been  of  suflScient 
amount  to  perceptibly  reduce  the  volume  of  water  flowing  in  said 
creek,  and  so  much  as  to  materially  reduce  or  diminish  the  grind- 
ing power  of  the  plaintiffs  mill?  If  yes,  for  what  length  of  time 
was  such  reduction  or  diminution  continued  ? 

The  jury  answered  yes  to  that  question,  and  fixed  the  length  of 
time  at  four  hundred  and  seventy-iour  days. 

The  second  question  was  answered  in  the  negative,  and  is  now 
unimportant. 

Third.  What  damage  has  the  plaintiff  sustained  by  the  diversion 
of  the  water  of  said  creek  from  said  mill  by  the  New  York  Cen- 
tral R  R.  and  the  defendant  ?  In  answer  to  that  question  the 
jury  fixed  the  damages  at  $500. 

The  plaintiff  moved  the  cause  for  a  final  hearing  at  Special  Term 
on  the  verdict,  and  the  proof  taken  on  the  trial  of  the  issues  which 
the  parties  stipulated  mi^ht  be  used  for  that  purpose.  Certain 
undisputed  questions  of  &ct  of  a  formal  character  were  admitted. 
It  appeared  in  evidence  that  the  water  was  carried  from  the  stream 
to  tanks  or  reservoirs  by  means  of  iron  pipes  which  the  railroad 
company  had  laid  in  the  gi*ound  for  that  purpose,  and  that  it  was 
used  to  supply  defendant's  locomotives. 

The  cause  having  been  heard,  the  court  made  an  order  directing 
that  the  demand  of  the  plaintiff  for  equitable  relief  by  way  of 
granting  a  perpetual  injunction,  and  compelling  the  defendant  to 
take  up  its  pipes,  and  cease  to  use  any  of  the  water  of  the  stream 
for  supplying  its  engines  and  operating  its  road,  be  denied,  and 
adjudgmg  that  as  the  plaintiff  failed  in  the  chief  purpose  of  the  suit 
he  was  not  entitled  to  a  judgment  for  the  damages  assessed  by  the 

{'ury ;  and  further  ordering  tnat  as  the  question  of  reasonable  use 
las  not  been  passed  upon,  the  action  be  retained  as  an  action  at 
law,  and  that  the  plaintiff  have  the  right  to  bring  the  action  to  trial 
before  a  jury  upon  the  single  issue  whether  the  use  of  the  water 
by  the  defendant  was  reasonable.  From  that  order  the  plaintiff 
appealed. 


492      GARWOOD  V.  N.  T.  CTEKTBAL  &  HUDSOX  B.  R.  R.  CO. 

The  General  Term  order  directed  jadgment  that  an  injunction 
issue  perpetually  restraining  defendant  from  diverting  the  water  of 
eaid  creet,  to  the  injury  oi  the  plaintifE,  and  that  he  recover  the 
damages  found  by  the  jury.    Jud^ent  was  entered  aooordingly. 

Samuel  Hand,  for  appellant.  iSj  the  common  law  of  nature  the 
use  of  water  flowing  in  its  natural  channel,  like  the  use  of  heat  and 
light,  is  common  to  all,  and  is  not  the  subject  of  exclusive  property 
in  any.  (Justin.,  B.  2,  tit.  1,  §  1 ;  Grot.  B.  C.  2,  §  12 ;  Pu£,  B.4, 
C,  §  52;  Vattel,  B.  1,  C.  20,  pp.  101-110 ;  Vinius,  140, 141,  U2; 
Brown's  Civil  Law,  B.  2,  C.  1,  p.  170 ;  Angell  on  Water-Courees, 
§§  121,  122.)  In  the  enjoyment  of  this  natural  right  the  owner  of 
the  land  over  or  through  which  a  natural  stream  flows  maj 
abstract  from  the  volume  thereof  for  all  reasonable  purposes,  in  the 
manner  in  which  such  streams  are  usually  enjoyed.  (Weston  i\ 
Alden,  8  Mass.,  136 ;  Anthony  v,  Lapham,  5  Rck.,  175 ;  New- 
hall  V.  Iveson,  8  Cush.,  595-599 ;  Blanchard  v.  Baker,  8  Greenl., 
253 ;  Arnold  v.  Foot,  12  Wend.,  331 ;  Embrey  v.  Owen,  6  Exch^ 
368 ;  Wadsworth  v.  Tillotson,  15  Conn.,  366 ;  Mayor  v.  Com're, 
etc.,  7  Barr.  (Pa.),  348 ;  Pitts  v.  Lancaster  Mills,  13  Mete,  156.) 
It  is  only  for  an  unreasonable  use  that  an  action  is  maintainable. 

gV^eston  V.  Alden,  8  Mass.,  136 ;  Colburn  v.  Richards,  13  id.,  420; 
ook  V.  Hull,  3  Pick.,  269 ;  Anthony  v.  Lapham,  5  id.,  175 ;  Ev^ans 
V.  Merriweather,  3  Scam.,  492, 496 ;  Union  Mills  &  Milling  Co.t?. 
Ferris,  2  Sawyer  (U.  S.  Cir.  Ct.),  196;  Wheatley  v.  Chrisman,24 
Penn.  St.,  302 ;  Hayes  v.  Waldron,  44  K  H.,  583 ;  The  Mayor, 
etc.,  V.  Appold,  42  Md.,  443 ;  The  Mayor,  etc.,  v.  Com'rs,  etc,  7 
Barr.,  348,  367 ;  Carey  v.  Daniels,  8  Mete.,  476 ;  Embrey  v.  Owen, 
6  Exch.,  368 ;  3  Kent's  Com.,  §  52,  pp.  439,  445 ;  Wood  v.  Wand, 
3  Exch.,  748,  780  ;  Howell  v.  McCoy,  3  Rawle,  256 ;  Bullard  r. 
Sar.,  V.  M.  Co.,  77  N.  Y.,  529 ;  Prentice  v.  Geiger,  74  id.,  345; 
Angell  on  Water-Courses  (6th  ed.),  §  121 ;  Gillett  v.  Johnson,  30 
Conn.,  180;  Wadsworth  v.  Tillotson,  15  id.,  366;  Pitts  i?.  I^- 
caster  Mills,  13  Mete,  156 ;  Davis  v.  Getchel,  50  Me.,  602 ;  Gonld 
V.  Boston  D.  Co.,  13  Gray,  442 ;  Merrifield  v.  Worcester.  110 
Mass.,  216 ;  City  of  Springfield  v,  Harris,  4  Allen,  494 ;  Clinton  r. 
Myers,  46  N.  Y.,  511 ;  Cooley  on  Torts,  585,  note ;  Keeney  & 
Wood  Mfg.  Co.  V.  Tin.  Mfg.  Co.,  39  Conn.,  576 ;  Snow  v.  Parsons, 
28  Vt.,  459 ;    Piatt  v.  Johnson,  15  Johns.,  217 ;  Pahner  t?.  Mnlli- 

fan,  3  Caines,  313 ;  Dickinson  v.  Grand  June.  C.  Co.,  9  Eng. 
Ixch.,  521 ;  Elliott  v.  Fitchburgh  E.  E.  Co.,  10  Cush.,  193.)  As 
between  proprietors  on  the  same  stream,  the  right  of  each  qnalifi© 
that  of  the  other,  and  the  question  always  is,  whether,  under  all 
the  circumstances  of  the  case,  the  use  of  the  water  by  one  is  reason- 
able and  consistent  with  a  corresponding  enjoyment  of  right  bvthe 
other.  (Cary  v.  Daniels,  8  Mete,  477 ;  Merritt  v.  Brinkerhoff,  IT 
Johns.,  321 ;  Chandlers.  Howland,  7  Gray,  350  ;  Embrey  v.  Oven. 
6  Exch.,  353;    Hetrick  v.  Deschler,  6  Penn.  St.,  32;    Hartzallr. 
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Sill,  12  id.,  248  ;  Pitts  v.  Lancaster  Mills,  13  Mete,  156 ;  Bliss  v. 
Kennedy,  43  111.,  684  Dumont  v.  Kellogg,  29  Mich.,  420  5  Atchi- 
son V.  Peterson,  11  Alb.,  L.  J.,  238.) 

Moses  Taggart,  for  respondent :  The  plaintiff  has,  by  virtue  of 
the  conveyance  to  him,  a  legal  right  to  the  flow  of  the  water  in  ita 
natnral  channel  or  course.  His  right  consists  in  the  current  of  the 
stream.  (2  Bouvier's  Inst.,  170,  f§  1610,  1611,  1612,  1613 ;  Gale 
&  Whateley  on  Easements,  chap.  5,  §  129;  Story  v.  Piggott,  3 
Bulst.,  339 ;  Merritt  v.  Parker,  1  Coxe  (N.  J.),  450  ;  Twiss  v. 
Baldwin,  9  Conn.,  291 ;  Calmont  v,  Whittaker,  3  Rawle,  (Penn.), 
84,  88 ;  Pugh  v.  Wheeler,  2  Dev.  &  Bat.  (N.  C),  50.^  The  pro- 
prietor's natural  right  is  limited  to  the  right  to  use  the  water  for 
domestic,  agricultural  and  manufacturing  purposes,  and  he  has  no 
right  to  use  it  for  any  other  general  or  useful  purpose  which  may 
minister  to  his  personal  necessities  or  his  business  interests,  when 
by  such  use  the  quantity  is  greatly  diminished,  to  the  damage  or 
injury  of  other  proprietors.  (Arnold  on  Water-Courses,  125 ;  Col- 
bum  V.  Kichards,  13  Mass.,  420 ;  Arnold  v.  Foot,  12  Wend.,  330 ; 
Ingraham  v.  Hutchinson,  2  Conn.,  584.)  The  plaintiff  has  a  legal 
title  to  the  use  of  the  water  and  current  of  the  stream,  and  could 
not  be  deprived  of  such  right  or  title  without  his  consent,  or  by 
due  course  of  law,  and  upon  payment  to  him  of  a  just  compensa- 
tion. (2  R.  S.,  pt.  4,  tit.  7,  chap.  1,  §  34 ;  2  Bouvier's  Law  JDict., 
646;  Code  of  Procedure,  S  642 ;  1  Bouvier's  Law  Diet,  636; 
Const,  1846 ;  art.  1,  §  6 ;  Bloodgood  v.  Mo.,  &  H.  K.  E.  E.  Co., 
18  Wend.,  9 ;  Hudson  Eiver  E.  K.  Co.  v.  Cutwaters,  3  Sandf.,  689 ; 
Gardner  v.  Trustees  of  Newburgh,  2  Johns.,  Ch.,  162 ;  Laws  of 
1869,  chap.  237 ;  Wynehamer  v.  People,  13  N.  T.,  378 ;  Morgan 
V,  Kin^  35  id.,  454 ;  Eochester  Water- Works  v.  Wood,  60  Barb., 
107  ;  Clinton  v.  Myers,  49  N.  Y.,  511 :  Coming  v.  Troy,  I.  &  N. 
Factory,  40  id.,  191 ;  Olmsted  v.  Loomis,  9  id.,  423,  428 ;  Code  of 
ProceduT^  167 ;  Webb  v.  Portland  Manfg.  Co.,  3  Sumner,  100 ; 
Tvler  V.  Wilkison,  4  Mason,  400 ;  Townsend  v,  McDonald,  12 
If.  Y.,  381 ;  2  Story's  Eq.,  §§  101,  926,  927 ;  Angell  on  Water- 
courses, §S  449,  450 ;  Cott  v.  Lewiston  E.  E.  Co.,  36  N.  Y.,  214 ; 
Penn.  Coal  Co.  v.  Del.  &  H.  C.  Co.,  31  id.,  91 ;  Brown  v.  Bowen, 
30  id.,  519 ;  PoUet  v.  Long,  58  Barb.,  20 ;  2  Bouvier's  Inst.,  174, 
§  610,  note  b ;  §  1612,  note  b ;  §  1613,  note  b.) 

Danforih,  J. — The  argument  in  behalf  of  the  appellant  raises 
no  doubt  as  to  the  correctness  of  the  judgment  rendered  by  the 
Supreme  Court,  or  its  conformity  to  wellnsettled  rules  of  law  and 
equity.  The  diversion  of  the  water  is  conceded ;  the  jury  have 
found  that  it  was  injurious  to  the  plaintiff ;  he  was,  therefore, 
entitled  to  damages  already  sustained.  It  was  continuous  and 
under  a  chum  of  right;  and  to  prevent  further  injury  preventive 
relief  was  proper,  for  without  it  there  would  be  vexatious  litigation 
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and  multiplicity  of  suits.  (Story's  Eq.  Jur.,  vol.  2,  §  927 ;  Gard- 
ner V.  Newburgh,  2  Johns.  Ch.,  162 ;  Swindon  Waterworb  Co. 
V.  W.  &  B.  Canal  Co.,  7  Eng.  &  Irish  Appeal  Cas.  [L.  R.],  691; 
Campbell  v.  Seaman,  63  N.  i .,  668.)  The  plaintiff  has  obtained 
nothing  more  ;  nor  has  the  court  in  its  decision  gone  beyond  the 
issues  in  the  action.  In  measuring  the  rights  and  obligations  of 
the  defendant,  it  was  treated  as  a  riparian  proprietor,  for  the  par- 
pose  of  enjoying  the  powers  especially  grantea  to  it,  and  such  as 
might  be  necessary  to  carry  those  powers  into  effect.  This  was 
proper  in  view  of  the  concession  by  the  plaintiff  that  the  defend- 
ant was  the  owner  of  the  land  upon  which  the  water  was  drawn. 
How  it  became  such  owner,  whether  by  purchase  or  by  proceed- 
ings under  the  statute  (Laws  of  1850,  chap.  140,  §  14),  aces  not 
appear.  The  court,  therefore,  was  not  called  upon  to  determine 
what  the  defendant's  position  would  have  been  if  the  lands  had 
been  acquired  under  tne  statute,  supra,  and  properly  regarded  the 
question  as  one  to  be  determined  by  the  law  regulating  the  rights 
of  upper  and  lower  riparian  owners.  That  law  is  well  settled,  and 
in  defining  it  the  authorities  cited  by  the  parties  to  this  app^ 
agree.  Each  has  a  right  to  the  ordinary  use  of  water  flowing  passi 
his  land,  that  is,  ad  lavandum  et  ad  potandum,  for  domestic  pur- 

Eoses  and  his  cattle,  although  some  portion  may  be  thereby  ex- 
austed ;  and  this  is  so,  without  regard  to  the  effect  which  such  use 
may  have  upon  the  lower  owner.  The  water  may  also  be  used  for 
irrigation  or  for  manufacturing  purposes.  The  cases  dted  by  the 
appellant  are  abundant  to  show  this,  out  in  every  one  the  irrigation 
is  of  the  land  to  which  the  right  to  use  the  water  is  an  incident  or 
with  which  the  manufacturing  purpose  is  connected,  but  even  this 
privilege  cannot  be  exercised  if  thereby  the  lawful  use  of  thevater 
by  a  lower  proprietor  is  interfered  with  to  his  injury.  (Miner  v. 
Gilmour,  12  Moore's  P.  C,  156 ;  Tyler  v,  WUkinson,  4  Mason, 
397.)  Now  in  the  case  before  us  the  defendant  has  done  some- 
thing more ;  it  has  not  been  content  with  exercising  this  privilege; 
it  has  diverted  a  considerable  portion  of  the  stream  not  for  any  nse 
upon  the  land  past  which  it  flows,  but  for  the  transaction  of  its 
business  in  otlier  places  and  for  purposes  in  no  respect  pertaining 
to  the  land  itself.  The  pipes  and  reservoirs  of  the  defendant  are 
not  laid  or  constructed  for  the  mere  purpose  of  detaining  the  water 
a  short  time,  or  applying  it  to  machinery  or  other  object  upon  the 
land  itself,  and  afterward  restoring  it,  but  for  facility  in  filling  the 
defendant's  locomotives,  in  order  that  they,  with  power  generated 
from  it,  may  pass  as  the  interest  of  the  defendant  may  reouire,  to 
the  east  or  west,  returning  no  portion  of  it,  even  in  the  form  of 
vapor,  to  the  stream  from  which  it  was  taken.  So  far  as  the  plain- 
tiff is  concerned,  it  has  carried  away  from  his  premises  the  water, 
as  effectually  as  if  it  had  been  turned  into  another  channel  and  dis- 
charged at  Albany  or  Buffalo ;  and  from  this,  as  the  jury  has  found, 
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he  has  piustained  damage.    !N'ot  only  this,  but  it  lias  been  done 
under  a  claim  of  right  by  the  defendant,  which,  if  acquiesced  in  by 
the  plaintiff,  would  in  course  of  time  ripen  into  a  realty  and  defeat 
the  incident  of  his  property — the  right  of  the  plaintiff  as  riparian 
owner  to  have  the  water  flow  as  it  had  theretofore  been  accustomed 
to  flow.     For  in  that  case,  although  the  defendant  could  not  claim 
the  right  as  riparian  proprietor,  it  might  claim  it  by  prescription  ; 
and  to  prevent  this  result  also,  the  plaintiff  had  a  clear  right  to  an 
injunction.    The  terms  of  the  one  granted  are  suflSciently  well 
guarded.    The  defendant  is  "  restrained  "  only  "  from  diverting  the 
water  to  the  injury  of  the  plaintiff."     But  the  learned  counsel  for 
the  appellant  contends  that  inasmuch  as  both  plaintiff  and  defend- 
ant require  the  water  for  artificial  as  distinguished  from  natural 
uses — ^the  one  as  a  power  for  mill  purposes,  the  other  as  material  or 
the  means  of  producing  power  for  railroad  pmposes,  it  may  be  ab- 
stracted by  the  defendant,  even  to  the  others  injury,  although  he 
concedes  the  rule  would  be  different  if  the  plaintiff  required  the 
water  for  natural  purposes.    It  is  diflScult  to  see  how  such  a  dis- 
tinction can  be  maintained.     The  plaintiff  requires  the  current 
because  its  momentum  supplies  power.     The  defendant,  as  riparian 
owner,  has  no  right  to  remove  the  water  and  so  diminish  it.     If  the 
defendant's  use  was  for  natural  purposes,  there  might  be  some  rea- 
son for  giving  it  priority ;  but  tnis  is  not  pretended.     To  justify  a 
use  beyond  that,  a  grant  or  license  would  be  necessary.    The  de- 
fendant exhibits  neiuier,  but  in  its  answer  asserts  that  its  use  has  been 
adverse  to  the  plaintiff  for  more  than  twenty  years.     The  evidence 
does  not  sustain  the  claim.    As  to  it,  therefore,  the  case  presents 
no  exception  to  the  rule,  that  a  riparian  proprietor  has  no  right  to 
divert  any  part  of  the  water  of  the  stream  mto  a  course  different 
from  that  in  which  it  has  been  accustomed  to  flow,  for  any  purpose, 
to  the  prejudice  of  any  other  riparian  owner.     This  is  the  doctrine 
both  of  the  common  and  civil  law  (5  Kent's  Com.,  385V  and  it  stands 
upon  the  familiar  maxim,  sic  utere  tuo  ut  non  Iseaas  alieno.     In 
substance  the  defendant's  claim  is,  that  it  has  a  right  to  use  all  the 
water  it  pleases ;  but  it  does  not  show  the  origin  or  foundation  of 
the  right.    As  the  case  stands,  then,  the  defendant  has  diverted  the 
water  without  right  and  to  the  plaintiff's  injury ;  its  use,  therefore, 
could  not  be  reasonable,  and  the  inquiry  desired  by  the  defendant, 
as  to  whether  it  was  or  not,  would  not  be  applicable.     To  this 
effect  also  are  the  cases  cited  in  behalf  of  the  appellant.     One 
much  insisted  upon  is  Elliott  v,  Fitchburg  R.  R.  Co.,  10   Cush., 
191.      There,  also,  the  defendants  used  the  water  of  the  stream 
*'  for  furnishing  their  locomotive  steam-engines  with  water."     The 
plaintiff  sought  to  recover  nominal  damage,  without  proof  of  actual 
damage ;  but  the  court  held  against  him,  and  the  conclusion  was 
that  one  riparian  proprietor  cannot  maintain  an  action  against  an 
upper  proprietor  for  a  diversion  of  part  of  the  water  of  a  natural 
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water-course  flowing  througli  their  lands,  nnless  such  diversion 
causes  the  plaintiff  actual  perceptible  damage.  It  should  be  noticed 
that  this  was  an  action  at  law.  The  Earl  of  Sandwich  t?.  The 
Great  Northern  K.  K.  Co.  (L.  R.,  10  Ch.  Div.,  707)  was  a  case  in 
equity  and  upon  facts,  with  one  exception  here^Ltter  noted,  not 
unlike  those  now  before  us.  The  plaintiff  asked  both  damages  and 
an  injunction.  It  was  held  that  tne  purpose  for  which  the  water 
was  taken  was  a  lawful  purpose ;  that  it  was  a  reasonable  enjoy- 
ment of  the  property  of  the  defendant ;  that  the  quantity  taten 
was  not  excessive,  and  when  the  quantity  returned  to  the  stream 
was  taken  into  consideration,  the  diversion  was  very  slight  The 
court  says :  "  Is  that  a  case  in  which,  if  there  is  nothing  else  in  it, 
the  plaintiff  could  ask  in  this  court  for  an  injunction  ?  What 
injunction  is  he  entitled  to  ?  Is  there  any  damage  done  to  him  f 
And  again  says:  "Nothing  that  the  defendants  have  done  has 
exceeded  the  limits  of  their  lawful  right  to  deal  with  the  water, 
and  there  is  no  particle  of  evidence  to  snow  that  the  plaintifis  have 
suffered  injury,  or  that  the  right  which  they  enjoyed  and  are 
entitled  to  enjoy  has  been  in  any  degree  invaded  or  interfered  with 
by  anything  that  has  been  done  by  the  defendants ;"  and  the  bill 
was  denieo.  Now  the  exception  which  distinguishes  the  cases 
cited  from  the  one  in  hand  is  this :  Here  the  iury  have  found  on 
sufficient  evidence,  that  the  defendant  has  so  diverted  the  water  of 
the  creek  above  the  plaintiff  as  to  "  perceptibly  reduce  the  volmne 
of  water  flowing  therein,''  and  "  materially  reauce  or  diminish  the 
grinding  power  of  the  plaintiff's  mill,"  and  in  consequence  thereof, 
that  he  has  sustained  damage  to  a  substantial  amount.  In  the 
cases  cited  similar  facts  are  wanting.  They  lie  at  the  foundation 
of  the  one  before  us,  and  are  sufficient  to  call  for  the  interposition 
of  a  court,  whether  of  law  or  equity. 

The  effect  and  proper  construction  of  the  act  of  1869  (Laws  of 
1869,  chap.  237)  or  its  amendment  (Laws  of  1877,  chap.  224),  con- 
ferring upon  railroad  corporations  certain  powers  to  take  water,  are 
not  before  us ;  for  the  plaintiff  is  not  shown  to  have  acquired  acr 
right  thereunder.  As  the  case  now  stands,  no  reason  is  shown  why 
the  judgment  appealed  from  should  not  be  affirmed,  and  that,! 
think,  must  be  the  result  of  this  appeaL 

All  concur. 

Judgment  appealed  from  affirmed,  with  costs. 

8ee  Lake  Shore,  etc.,  B.  R.  Co.  «.  Chicago,  etc,  B.  R.  Co.,  note^  ttda 
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Joe  H.  Stewabt 
The  International  &  G.  N.  R.  R.  Oo. 

(53  Texas  BepartSy  280— JToy  7,  1880.) 

It  is  the  daty  of  railway  companies  to  provide  reasonable  accommodations  at 
their  stations,  for  passengers  who  nave  occasion  to  travel  on  their  roads ; 
to  keep  in  a  safe  condition  all  portions  of  their  platforms  and  approaches 
thereto,  to  which  the  public  do,  or  would,  naturally  resort,  as  well  as 
all  portions  of  their  station  grounds  reasonably  near  to  the  platforms, 
where  those  who  have  purchased  tickets  with  a  view  to  take  passage  on 
their  cars  would  naturally  or  ordinarily  go. 

In  a  suit  for  damages  brought  by  a  passenger  for  injuries  resulting  from  the 
negligence  of  the  company,  the  petition  alleged  that  the  company 
neglected  to  provide  '*  proper  lights  and  accommodations  for  passengers 
at  Its  freight  depot;"  that  plaintiff  beinff  unable  from  the  darkness  of 
the  night  to  see  when  he  alighted  from  the  car,  fell,  and  injuries  to  his 
person  were  occasioned  by  the  neglect.  Eield,  that  on  general  demurrer 
the  petition  was  sufficient. 

The  character  of  the  suit  and  issues  of  law  involved  are  apparent 
from  the  petition.  The  petition  alleged  dangerous  and  permanent 
injuries  suffered  by  the  plaintiff  by  nis  fall  from  a  platform  at  a 
freight  depot,  and  which  consisted  chiefly  of  the  following :  "  Dis- 
location OT  his  right  arm  at  the  shotdder,  sprain  of  both  ankles^ 
bruise  on  the  left  knee,  breaking  of  the  bone  of  the  left  elbow^ 
breaking  of  the  cartilage  and  ligaments  of  the  left  elbow,  break- 
ing of  the  cartilage  and  ligaments  of  the  left  wrist,  sprain  of 
the  left  wrist,  sprain  of  the  left  hip  joint,  general  derangement  of 
the  whole  system,  producing  injuries  to  the  optic  nerves,  causing 
temporary  blindness  and  soreness  of  the  eyes,  all  of  which  said 
injuries  are  permanent,  and  of  a  nature  to  seriously  affect  his  ability 
to  make  a  living  in  his  usual  and  regular  avocations."  The  peti- 
tion alleged  negligence  in  the  failure  of  the  railroad  company  to 
provide  "  proper  lights  and  accommodations  for  passengers  at  its 
freight  depot,^'  and  that  the  injuries  stated  resulted  therefrom. 

Joe  H.  Stewart  and  Fr^d.  Carleton,  for  appellant. 

L  It  is  negligence  and  breach  of  contract  for  a  carrier  of  pas- 
sengers for  hire,  to  compel  them  to  land  at  an  unusual  place  of 
landing,  and  that  such  carrier  becomes  responsible  for  any  injuries' 
incurred  by  reason  thereof.  See  Angell  on  Carriers,  sec.  531 ; 
Story  on  Bailments,  sec.  600 ;  Weed  et  al.  v.  Saratoga  &  Schenec- 
tady K  R.  Co.,  19  Wend.,  534 ;  Mobile  R  R.  Co.  v.  McArthur, 
43  Miss.,  180 ;  Memphis  &  Charleston  R.  R.  Co.  v.  Whitfield,  44 
Miss,,  467. 

n.  It  is  negligence  for  a  carrier  of  passengers  for  hire,  not  to 
keep  lights  about  its  depots  and  landing  places,  where  it  lands  pas- 
d  A.  &  K  R  Cas.— 82 
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sengers  at  nkiit.  See  Patten  v.  Chicaffo  &  N".  W.  E.  E  Co.,  32 
Wis.,  624;  tJolumbus  &  Ind.  Cent.  K.  K.  Co.  v.  Farrell,  31 
Ind.,  408 ;  Gaynor  v.  Old  Colony  &  Newport  R  E.  Co.,  100 Mass., 
208 ;  Weiser  v.  Penn.  E.  E.  Co.,  64  Pa.  St.,  225  ;  Huelsenkampt'. 
Citizens'  E.  E.  Co.,  37  Mo.,  537 ;  McElroy  ^e;.  Nashua  R  R.  Co., 
4  Cush.,  400 ;  Taylor  v.  Grand  Trunk  R  R  Co.,  48  N.  R,  M: 
Beard  v.  Conn.  &  Pass.  Elvers  E.  R  Co.,  48  Vt.,  101. 

III.  It  is  the  duty  of  a  carrier  of  passengers  for  hire,  when  it 
lands  passengers  at  night  in  an  unusual  place,  to  provide  lights  bv 
which  they  raav  find  their  way,  and  that  if  they  fail  so  to  do.  and 
injury  results,  if  the  passenger  uses  ordinary  caution  and  pmdence. 
the  carrier  is  liable  to  him  for  his  damages  sustained.  See  same 
authorities  as  those  referred  to  for  propositions  1  and  2. 

Peeler  &  Maxey  for  appellee. 

I.  Unless  by  statute  it  is  made  the  duty  of  a  railroad  oompanj 
to  keep  lights  at  its  depots,  the  absence  of  such  light  is  not  negli- 

fence  m  law.  There  was  not  at  the  time  of  the  alleged  default,  and 
as  never  been,  an v  law  of  this  State  requiring  railroad  comjjanies 
to  keep  lights  at  their  depots,  and  plaintiff  nowhere  alleges  in  his 
petition  that  it  was  the  duty  of  the  clef  endant  to  keep  lights  at  the 
freight  depot  at  which  he  says  he  was  landed.  In  the  judgment 
plaintiff  expressly  waives  any  damages  for  anythinff  occurriDg 
anterior  to  his  landing  at  the  freight  depot.  He  no\^ere  all^ 
that  he  was  not  safely  landed,  and  the  demurrer  was  only  snstained 
as  to  so  much  of  plaintiff's  petition  as  seeks  to  recover  from  the 
defendant  for  alleged  injuries  after  he  had  safely  alighted  and 
landed  from  the  cars  of  the  defendant.  Texas  &  Pacific  B.  K.  Co. 
V.  Murohy,  46  Tex.,  370. 

II.  W  hen  the  doing  of  a  particular  thing,  such  as  keeping  lights 
is  not  imposed  as  a  duty  by  law,  it  must  arise  from  general  casti»ni 
known  to  and  acted  on  by  the  public  before  the  omission  to  do  :t 
is  negligence,  and  the  existence  of  the  custom  upon  which  the 
breach  of  duty  and  consequent  right  of  recovery  would  depend, 
must  be  alleged.  Plaintiff  nowhere  alleges  in  his  petition  thai  it 
was  the  custom  of  the  defendant  to  keep  Tights  at  its  freight  depot. 
He  waives  in  the  judgment  all  damages  for  not  being  landed  attlie 
passenger  depot.  He  wholly  fails  to  set  up  any  custom  or  datj  o: 
the  defendant  as  to  lights  at  either  depot.  Texas  &  Pacific  R  E- 
Co.  V.  Murphy,  46  Tex.,  370  ;  R  R  Co.  v.  Doyle,  49  Tex.,  1^0: 
B.  &  Q.  E.  R  V.  Harwood,  90  lU.,  425  ;  M.  H.  &  O.  R  H  *•• 
Gordon,  41  Mich.,  433 ;  Halm  v.  S.  R  E.  R,  51  Cal.,  605 ;  Beam 
^.  P.  &  F.  R  E.,  49  Ind.,  93. 

HI.  The  mere  absence  of  lights  at  a  freight  depot  is  not  ne^^i- 
gence  per  se ;  nor  was  it  the  duty  of  the  defendant  to  keep  lights 
at  its  freight  depot.     Forsyth  v,  B.  &  A.  R  E.,  103  Mass.,  510. 

IV.  The  mere  omission  of  the  defendant  to  have  lights  at  its 
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freight  depot,  even  if  it  had  been  required  so  to  do  by  statute, 
womd  not  of  itself  render  the  defendant  liable.  To  make  such 
omission  negligence  for  which  the  plaintiff  can  recover,  it  must  be 
averred  and  proved  that  injury  resulted  from  this  omission  as  the 
praximate  cause.  Brandon  v.  Manfg.  Co.,  51  Tex.,  121 ;  H.  & 
T.  C.  R.  R.  V.  Nixon,  3  Tex.,  L.  J.,  177 ;  G.  H.  &  S.  E.  R  v.  Le 
Gierse,  51  Tex.,  189 ;  R.  R.  Co.  v.  Doyle,  49  Tex.,  190 ;  M.  &  C. 
E.  R,  V.  Chastine,  54  Miss.,  503 ;  Hewison  v.  New  Haven,  34 
Conn.,  136 ;  O.  M.  R  R.  Co.  v.  Hatton,  60  111.,  12 ;  and  author- 
ities cited  under  second  counter  proposition. 

V.  When  plaintifE  safely  landed  from  the  cars  at  the  freight 
depot  of  defendant,  his  contractual  relations  with  the  defendant  as 
passenger  ceased.  Under  his  waiver  in  the  judgment,  if  he  suf- 
fered mjury  subsequently,  it  was  not  as  a  passenger.  He  must 
therefore  state  facts  showing  that  it  was  necessary  or  proper  for 
him  to  be  on  the  platform  other  than  as  a  passenger ;  and  that  as 
to  him  particularly,  or  as  a  member  of  the  public  at  large,  it  was 
the  legal  duty  of  the  defendant  to  have  kept  lights,  ana  that  its 
failure  to  discharge  this  duty  was  the  proximate  cause  of  his  step- 
ping o£E  the  platform,  the  proximateness  of  cause  being  a  question 
of  law.  Brandon  v.  Manig.  Co.,  51  Tex.,  121 ;  Pullman  Palace 
Co.  V.  Barker,  4  Col.,  344 ;  J.  R.  R.  v.  Parmalees,  51  Ind.,  42 ;  I. 
C.  R  R.  t;.  Green,  81  Dl.,  19 ;  and  authorities  cited  under  pre- 
ceding and  second  counter  proposition. 

VI.  The  case  being  submitted  to  the  court  below  on  demurrer 
to  the  petition,  and  the  demurrer  being  sustained  as  to  a  part  of 
the  petition,  and  the  rest  of  the  petition  being  abandoned  and  judg- 
ment final  rendered  so  as  to  enable  plaintiff  to  appeal,  the  question 
presented  in  the  court  below,  and  in  this  court,  is  purely  one  of  law, 
viz.,  are  the  facts  stated  in  that  part  of  the  petition  to  which  the 
demurrer  is  sustained  sufficient  to  constitute  negligence  as  matter 
of  law.  Plaintiff  does  not  complain  that  the  question  of  negli- 
gence was  not  submitted  to  the  jury  as  one  of  fact.  He  did  not 
ask  leave  to  amend,  but  elected  to  stand  on  the  judgment  on  de- 
murrer. He  assigns  as  his  sole  error  that  his  petition  did  set  out 
facts  which  constituted  a  good  cause  of  action.  Wood  v.  Evans, 
43  Tex.,  175 ;  Goodlett  v.  Stamps,  29  Tex.,  121 ;  Brandon  v. 
Manfg.  Co.,  51  Tex.,  121. 

VII.  Defendant  can  only  be  made  to  pay  damages  on  the 
ground  that  it  has  broken  the  law.  When  the  "judgment  of  the 
court  is  challenged  on  an  undisputed  state  of  facts,  the  court, 
instead  of  confessing  its  inability  to  state  what  the  law  is,  should 
decide  the  question,  and  it  is  not  a  charge  or  comment  on  the 
weight  of  evidence  to  announce  the  law  on  facts  admitted  by  de- 
murrer. Brandon  v.  Manfg.  Co.,  51  Tex.,  121 ;  H.  &  T.  C.  K.  R. 
V.  Smith,  3  Tex.,  L.  J.,  386 ;  Goldstein  v.  C,  M.  &  St.  P.  R.  R., 
46  Wis.,  404 ;  WilUams  v.  A.,  T.  &  S.  F.  R.  R.,  22  Kan.,  117 ;  P. 
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R.  R.  V.  Fries,  87  Pa.  St.,  224 ;  Donaldson  v.  M.  &  St.  P.  R.  R, 
21  Minn.,  15. 

VIII.  If  defendant  is  made  to  pay  damages,  it  is  because  it  has 
failed  to  come  np  to  a  legal  standard  of  duty.  It  is  for  the  court 
to  say  on  disputed  facts  arising  on  the  pleading,  what  this  legal 
standard  is,  and  not  leave  the  parties  to  me  accidental  feelings  and 
varied  whims  of  ajury.  Brandon  u  Manfg.  Co.,  51  Tex.,  121 : 
Fletcher  v.  A.  &  P.  R.  R.,  64  Mo.,  484 ;  mher  v.  Same,  64  Mo., 
267;  Goldsteins.  0.,  M.  &  St.  P.  R.  R.,  46  Wis.,  404;  and 
authorities  cited  under  preceding  proposition. 

Gould,  Associate  Justice. — The  questions  presented  in  this 
case  grow  out  of  the  action  of  the  court  in  sustaining  a  demurrer 
to  the  petition. 

The  petitioner  alleges  the  purdiase  by  him  from  defendant  of  a 
ticket  from  Round  Rock  to  Austin,  whereby  he  became  entitled  lo 
ride  on  the  cars  of  defendant  from  Round  Rock  to  Austin  on  saiJ 
day  (July  2,  1877) ;  that  defendant  did  not  leave  petitioner  at  its 
usual  place  of  stopping  in  the  city  of  Austin,  to  wit,  at  the  pas- 
senger depot,  but  at  the  freight  depot.     He  further  alleges : 

"  That  on  the  arrival  of  the  cars  of  the  defendant  as  aforesaid  at  the 
freight  depot  aforesaid,  petitioner,  with  numbers  of  other  pasengers 
in  the  cars  of  defendant,  at  the  request  of  the  employees  of  defend- 
ant and  by  their  instruction,  emerged  from  the  cars  of  defendan:, 
petitioner  supposing  and  believing  that  he  was  at  the  regular  pas- 
senger depot  of  defendant,  when  in  truth  and  in  fact,  as  before 
alleged,  he  was  at  the  freight  depot  of  defendant.     And  petitioner 
further  alleges,  that  he  was  not  advised  or  informed  by  any  agent 
or  employee  of  defendant  that  the  cars  had  not  stopped  and  were 
not  then  at  the  regular  passenger  depot  of  defendant ;  that  at  the 
time  of  the  arrival  of  petitioner  as  aforesaid  on  the  cars  of  the  de- 
fendant as  aforesaid,  it  was  dark,  being  about  the  hour  of  12.30 
A.M. ;  that  the  defendant  had  no  lamps  in  and  about  its  said  freight 
depot,  by  the  light  of  which  petitioner  and  other  passengers  in  said 
cars  could  find  their  way.     That  in  consequence  of  the  neglect  of 
defendant  in  not  providing  lights  in  and  about  its  said  freight 
depot,  and  by  reason  of  the  darkness  then  existing,  petitioner  while 
moving  and  walking  along  the  platform  of  defendant's  said  freigh: 
depot  with  all  usual  care  and  caution  of  a  prudent  man^  walked 
and  tumbled  off  the  said  platform  of  said  defendant,  and  fell  to 
the  ground  therefrom  a  distance  of  some  six  feet. 

"  That  by  reason  of  the  fall  aforesaid  caused  by  the  negligence 
of  the  defendant  aforesaid,  and  by  its  failure  as  aforesaid  to  land 
petitioner  at  the  usual  and  proper  place  of  landing  in  the  city  of 
Austin  aforesaid,  to  wit,  at  the  passenger  depot,"  petitioner  sus- 
tained serious  personal  injuries  to  his  damage  ten  thouKand  dol- 
lars.    It  is  also  alleged  "  that  the  defendant  was  guilty  of  breach 
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of  contract  in  not  complying  with  its  contract  to  land  petitioner  at 
its  passenger  depot  in  said  city  of  Austin,  and  was  guilty  of  neg- 
lect and  want  of  proper  care  in  not  providing  proper  lights  and 
accommodations  for  its  passengers  at  its  freight  depot  as  aforesaid, 
at  the  date  and  time  last  aforesaid,  and  that  all  the  injuries  afore- 
said were  inflicted  upon  petitioner  by  the  defendant  through  its 
own  careless,  negligent  and  wrongful  acts." 

Upon  the  defen&nt's  demurrer  to  the  sufficiency  of  the  petition, 
the  following  judgment  was  rendered : 

''  On  this,  the  4th  day  of  December,  a.d.  1877,  came  the  parties 
by  their  attorneys,  and  then  came  on  to  be  heard  the  demurrer  to  tlie 
petition,  and  the  arguments  of  counsel  thereon  being  heard,  it  is 
the  opinion  of  the  court  that  as  to  so  much  of  the  plaintiff's  peti- 
tion as  seeks  to  recover  from  the  defendant  for  alleged  injuries  to 
the  plaintiff,  after  he,  the  said  plaintiff,  had  safely  alighted  and 
landed  from  the  cars  of  the  defendant,  the  law  is  for  the  defendant, 
and  the  demurrer  to  that  extent  sustained  ;  and  on  suggestion  of 
attorneys  for  plaintiff,  that  plaintiff  does  not  ask  or  claim  from  de- 
fendant any  damages  for  anything  occurring  anterior  to  the  land- 
ing of  plaintiff  from  defendant's  cars,  or  for  any  supposed  breach 
of  contract  on  the  part  of  defendant  in  not  landmg  plaintiff  at  the 
regular  passenger  depot  in  the  city  of  Austin,  judgment  final  on 
demurrer  is  here  rendered  for  defendant,  and  the  petition  dis- 
missed, to  which  plaintiff  excepts  and  gives  notice  of  appeal  to 
the  Supreme  Court.  It  is  therefore  considered  by  the  court  that 
the  defendant  go  hence  without  day,  and  that  he  recover  of  the 
plaintiff  his  costs  in  this  behalf  expended,  for  which  he  may  have 
execution." 

The  construction  of  this  judgment  claimed  by  appellee,  and 
some  of  the  legal  positions  assumed,  may  be  gathered  from  the  fol- 
lowing proposition  submitted  by  counsel  in  support  of  the  action 
of  the  court : 

When  plaintiff  safely  landed  from  the  cars  at  the  freight  depot 
of  defendant,  his  contractual  relations  with  the  defendant  as  pas- 
senger ceased.  Under  his  waiver  in  the  judgment,  if  he  suffered 
injury  subsequently,  it  was  not  as  a  passenger.  He  must  there- 
fore state  facts  showing  that  it  was  necessary  or  proper  for  him  to 
be  on  the  platform  other  than  as  a  passenger ;  and  that  as  to  him 
particularly,  or  as  a  member  of  the  public  at  large,  it  was  the  legal 
duty  of  the  defendant  to  have  kept  lights,  and  that  its  failure 
to  discharge  this  duty  was  the  proximate  cause  of  hi^  stepping  off 
the  platform,  the  proximateness  of  cause  being  a  question  of  law. 

Tlie  opinion  of  the  court  below  seems  to  have  been  announced 
that  plaintiff  could  not  recover  for  the  alleged  injuries  received 
**  after  he  had  safely  alighted  and  landed  from  the  cars ;"  there- 
upon the  plaintiff's  attorneys  waived  his  claim  for  damages  for 
anything  occurring  anterior  to  the  landing,  or  for  the  breach  of 
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contract  in  failing  to  land  him  at  the  right  depot.  Bnt  we  do  not 
understand  them  as  having  waived  or  withdrawn  any  of  the  aver- 
ments of  the  petition  affecting  the  plaintiff's  right  to  recover  as 
passenger  or  otherwise,  for  the  personal  injuries  received  from  the 
tall  after  he  had  alighted. 

The  petition  was  framed  to  recover  as  passenger  from  the  carrier, 
and  to  abandon  his  claim  in  that  capacity  for  damages  for  injuries 
received  from  the  fall  by  no  means  follows  from  his  disclaimer  as 
to  other  damages. 

The  proposition  that  the  "contractual  relations  with  the  defend- 
ant as  passenger"  ceased  when  he  safely  alighted  from  the  cars  at 
the  freight  depot,  is  not  believed  to  be  correct-  It  is  the  duty  of 
railway  companies  to  provide  reasonable  accommodations  at  tneir 
stations  for  passengers  who  have  occasion  to  travel  on  their  roads. 
They  are  under  obligation  "  to  keep  in  a  safe  condition  all  portions 
of  their  platforms  and  approaches  thereto,  to  which  the  public  do 
or  would  naturally  resort,  as  well  as  all  portions  of  then*  station 
grounds,  reasonably  near  to  the  platforms,  where  passengers,  or 
Siose  who  have  purchased  tickets  with  a  view  to  take  passage  on 
their  cars,  would  naturally  or  ordinarily  be  likely  to  go. 

The  cases  are  numerous  where  passengers  have  recovered  for 
injuries  received  after  alighting  from  the  cars,  the  railroads  having 
failed  to  exercise  due  care  in  providing  means  for  safe  egress^ 
McDonald  v.  Chicago  &  N.  "W.  Ky.  Co.,  26  Iowa,  124 ;  Patten  r. 
Chicago  &  N.  W.  Ky.  Co.,  32  Wis.,  533 ;  Osborne  v.  Union  Ferry 
Co.,  63  Barb.,  629 ;  Gavnor  v.  Old  Colony,  etc.,  Ky.  Co.,  100 
Mass.,  211 ;  Imhoff  v.  Chicago,  etc.,  20  Wis.,  364 ;  Columbus  & 
Ind.  Ky.  Co.  v.  Farrell,  31  Ind.,  408 ;  Martin  v.  G.  K.  Ky.  Co.,  81 
Eng.  Com.  Law,  179 ;  Nicholson  v.  Lancashire  &  Yorkshire  Ky. 
Co.,  3  Hurlstone  &  Coltman,  534  ;  Caterham  Ky.  Co.  v.  London 
K.  K.,  87  Eng.  Com.  Law,  410 ;  Shearman  &  Kedf.,  on  Ifegli- 
gence,  sec.  275  ;  Hutchinson  on  Carriers,  sec.  516  et  seq. ;  Kedfield 
on  Carriei*s,  sec.  514. 

The  petition  charged  the  railroad  with  neglect  of  duty  in  not 
providing  "  proper  lights  and  accommodations  for  passen^rs  at  its 
freight  depot"  at  the  time,  and  that  plaintiff's  faU  and  injuries 
were  occasioned  by  that  neglect.  It  is  unnecessaiy  to  inquire 
whether  the  averments  would  have  been  sufficient  if  specially 
excepted  to.  On  general  demurrer  the  petition  was,  we  thinf, 
sufficient.  Whether  it  was,  under  the  circumstances,  negligence  in 
the  railroad  not  to  provide  lights  at  the  freight  depot,  was  a  ques- 
tion of  fact  for  the  jury.  The  court,  by  sustaining  the  demurrer, 
precluded  plaintiff  from  having  that  and  other  questions  of  fact 
passed  upon  by  the  jury,  and  in  so  doing  the  court  erred. 

The  judgment  is  reversed  and  the  cause  remanded. 

See  Bennett  v.  Louisville  &  Nashville  R.  R.  Co.,  1  Am.  &  Eng.  R.  R.  Gas., 
71. 
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B.  M.  Odum. 

(53  Texas  BeparU,  US^May  18,  1880.) 

A  charter  to  build  a  railroad  to  a  city  imports  authority  to  extend  the  road 
within  the  corporate  limits,  and  the  statute  confers  on  a  railroad  having 
such  charter  the  ri^ht  to  use  any  public  street  within  such  city,  without 
making  compensation  therefor;  tne  particular  street  being  either  agreed 
upon  with  the  authorities  of  the  city  or  designated  in  the  manner  pointed 
out  by  the  statute. 

Even  should  it  be  conceded  that  the  final  passage  of  an  act  over  the  veto  of 
the  governor,  in  the  manner  prescribed  by  the  constitution,  could  not  be 
officially  certified  by  the  chief  clerk  of  the  house  of  representatives  and 
the  secretary  of  the  senate,  its  validity  would  not  be  affected  by  their 
failure  to  certify  to  its  passage  in  the  proper  time,  if  the  fact  of  its  pass- 
age appears  from  the  published  journals  of  the  legislature. 

That  part  of  the  act  of  August  15, 1870,  for  the  relief  of  the  Houston  Sc  Texas 
Central  Railway  Co.,  which  authorized  its  extension  to  Austin,  was  not 
so  foreign  to  the  object  expressed  in  the  title  of  the  act  as  to  be  violative 
of  sec.  17,  art.  12  of  the  constitution  of  1869. 

The  validity  of  city  ordinances  once  passed  and  recorded  cannot  be  affected 
by  subsequent  unauthorized  alterations  or  interlineations. 

The  regulation  or  enlargement  of  the  use  of  a  street,  the  property  of  the  state, 
by  the  legislature,  so  as  to  permit  the  construction  of  a  railroad  track 
thereon,  whereby  the  owners  of  adjacent  lots  may  suffer  inconvenience 
and  injury,  is  not  a  taking  of  property  within  the  meaning  of  the  consti- 
tution of  1860. 

Such  an  addition  to  the  use  of  a  street,  if  authorized  by  the  legislature,  gives 
the  lot  owner  no  right  to  compensation,  although  his  easement  in  the 
street  be  thereby  impaired,  ana  his  lot  rendered  less  valuable. 

It  is  not  intimated  that  the  lot  owner  would  be  denied  constitutional  protec- 
tion in  the  use  of  a  dedicated  street,  if  its  use  by  a  railroad  would  result 
in  its  destruction  for  all  other  purposes. 

Suit  brought  by  B.  M.  Odum,  appellee,  against  appellant  on  Jan- 
uary 25,  1873,  to  recover  damages  sustained  by  him  as  the  owner 
of  lots  in  the  city  of  Austin,  in  consequence  of  the  appropriation 
and  occupancy  oi  Pine  Street,  in  front  of  his  premises,  by  appel- 
lant, for  the  purpose  of  building  and  operating  its  railroad.     Odum 
alleged  that  the  railroad  had  so  obstructed  the  street  with  its  road 
track,  side  track  and  switches,  and  with  its  engines  and  cars,  as  to 
render  the  same  unfit  for  ordinary  travel ;  that  the  appellant  had 
dug  down  and  changed  the  grade  of  the  street,  to  the  great  danger 
of  appellee's  property ;  that  the  street  was  rendered  imjjassable  by 
reason  of  its  constant  use  by  appellant  with  its  steam  engines  and 
cars;  that  the  noise  and  confusion  caused  by  its  engines  and  cars 
greatly  annoyed  him  and  his  family,  and  that  the  smoke  and  dust 
theren-om  rendered  his  dwelling  house  unpleasant,  greatly  impaired 
the  value  of  his  property,  and  deprived  himself  and  family  of  its 
enjoyment. 
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He  claimed  a  special  right  to  the  use  of  the  street  in  front  of  hia 
property,  and  alleged  special  damages  by  reason  of  its  obstmction. 
He  claimed  damages :  1.  Because  tne  obstruction  of  the  street  by 
appellant  had  depreciated  his  property  in  its  intrinsic  value.  2.  Be- 
cause of  the  continued  annoyance  and  inconvenience  to  himself 
and  family  in  consequence  of  the  obstruction  of  the  street,  the 
noise  and  confusion  therein  caused  by  appellant  in  operating  its 
railroad,  and  the  dirt  and  smoke  from  its  engines  and  cars. 

The  railroad  company  first  filed  a  general  demurrer  and  pleaded 
the  general  issue.  Appellant  claimed  special  authority  to  construct 
its  railroad  along  Pine  Street,  under  the  act  of  the  legislature 
of  August  15, 1870,  entitled  "  An  act  for  the  relief  of  the  Houston 
&  Texas  Central  Railway  Company,"  and  also  under  an  alleged 
agreement  between  appellant  and  the  corporate  authorities  of  the 
ot  the  city  of  Austin  of  date  September  11,  1868.  Appellee  by 
replication  denied  the  constitutionality  of  the  act  of  August  15, 
1870,  or  that  the  act  conferred  the  right  claimed,  and  also  denied 
the  authority  of  the  city  council  to  authorize  the  use  of  its  streets 
for  railroad  purposes. 

There  was  a  trial  on  October  20, 1874,  and  verdict  and  judgment 
for  appellee  for  $2,000.  Motion  for  a  new  trial  overruled,  and 
notice  of  appeal. 

Evidence  was  offered  of  an  ordinance  passed  by  the  city  of  Aus- 
tin on  September  1 1, 1868,  granting  permission  to  tne  appellant  to  use 
streets  designated  with  its  railroad,  which  contained  an  erasure  or 
interlineation.  There  was  much  contradictory  evidence  in  regard 
to  the  extent  of  damages  sustained,  but  it  was  not  pretended  that 
the  use  of  the  street  would  be  monopolized  by  the  railroad  com- 
pany. The  road-bed  was  laid  on  the  established  grade  of  the  street, 
and  the  delay  of  the  city  in  cutting  down  the  portions  of  the  street 
not  appropriated  by  the  road  increased  the  inconvenience  resulting 
from  its  construction. 

Odum's  lots  were  located  near  the  terminus  of  the  road  tract, 
and  some  confusion  in  the  minds  of  witnesses  existed  as  to  whether 
he  was  most  damaged  by  the  railroad,  or  by  houses  of  ill-fame 
which  became  established  near  the  same  locality.  There  was  no 
claim  for  damages,  however,  on  the  ground  that  the  construction 
of  one  enterprise  so  near  him  superinduced  the  establishment  of 
the  other. 

Hancock,  "West  &  North  for  appellant. 

I.  There  is  at  this  day  no  doubt  but  that  the  legislature  has  the 
power  to  authorize  a  railroad  company  to  lay  its  track  through  the 
public  streets  of  a  city,  where,  as  in  this  case,  it  is  conceded  that 
the  fee  to  the  streets  is  in  the  state,  and  that  when  its  track  is  laid 
down  in  pureuance  to  such  authority  the  adjacent  property  holders 
have  no  cause  of  action  against  such  railroad  company  for  damages 
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caused  by  such  use  of  the  street.  See  2  Dillon  on  Mun.  Corp.,  2d 
ed.,  ch.  17,  §  577,  and  preceding  and  following  sections,  where  the 
whole  subject  is  fully  discussed,  and  the  authorities  cited  and 
reviewed ;  see,  also,  Sedgwick  on  Measure  of  Damages,  marg.  pp. 
110,  111,  112,  ch.  3 ;  topp.,  3d  ed.,  113-116 ;  Hobart  v.  Milwau- 
kee City  R  R-  Co.,  27  Wis.,  194;  Cooley  on  Const.  Lim.,  2d  ed., 
552,  553. 

IL  The  legislature  can  clothe  a  municipal  corporation  with  the 
power  to  grant  to  a  railroad  company  the  right  to  use  the  streets  of 
a  city  as  a  part  of  the  line  of  its  road,     bee  2  Dillon  on  Mun. 
Corp.,  2<i  ed.,  ch.  18,  §  575,  and  those  preceding  and  following, 
with  the  cases  there  cited ;  see,  also,  Eedfield's  American  Railway 
Cases,  300.     By  an  act  of  the  legislature  passed  January  13,  1862, 
the  seventh  section  of  the  act  of  February  9,  1856,  incorporating 
the  city  of  Austin,  was  amended  so  as  to  read  thus :  "  The  mayor 
and  city  council  shall  have  power  in  the  city,  by  ordinance,  to  open, 
alter,  abolish,  widen,  extend,  establish,  gi'ade,  pave,  or  otherwise 
improve,  clean  and  keep  in  repair  the  streets,  lanes,  avenues  and 
alleys."     This  section,  which  is  still  in  force,  gives  the  corporation 
of  Austin  power  to  close  a  street  entirely,  or,  as  it  still  more  strongly 
expresses,  to  abolish  it.     It  gives  the  power  to  establish  new  streets, 
and  to  extend,  widen,  alter  and  lengtnen  the  old  streets.     It  would 
therefore  seem  that  having  thus  the  power  to  open  and  also  to 
close  the  streets,  the  city  authorities  may  reasonably  be  considered 
to  have  granted  to  them  the  power  to  permit  a  partial  obstruction 
of  a  street  for  some  useful  purpose,  when  it  is  clothed  with  the 
greater  power  of  aboli^ing  it  entirely.    We  are  told  that  authori- 
ties can  be  produced  to  the  effect  that  under  this  express  grant  the 
city  authorities  can  neither  aboUsh  nor  partially  abolish  or  obstruct 
a  street-     If  such  an  authority  is  found,  and  is  not  a  decision  of 
this  court,  we  would  be  very  strongly  disposed  to  question  its  cor- 
rectness.   If  the  express  grant  of  the  power  to  a  corporation  to 
"abolish  or  alter"  a  street  does  not  permit  it  to  abolish  or  alter  such 
a  street,  then  we  would  be  pleased  to  know  what  power  is  conferred 
by  these  words?     We  beueve  that  the  legislature  intended,  by 
conferring  this  power  upon  the  city  authorities  of  Austin,  to  clothe 
them  with  full  authority  to  allow  a  partial  use  of  the  streets  of  the 
city  by  street  or  steam  railroads,  or  for  some  other  recognized  usual 
and  useful  purposes. 

III.  Did  the  corporation  of  Austin  grant  this  right  to  the  appel- 
lant? There  is  no  doubt  about  this;  the  evidence  of  the  two 
former  mayors,  Messrs.  Brown  and  Glenn,  proved  the  consent  of 
the  city. 

IV-  It  is  further  insisted  that  the  appellant  has  the  right  to  use 
this  street  under  the  general  railroad  law  of  the  state,  and  more 
especially  under  the  16th,  17th,  18th,  19th,  20th,  21st  and  22d 
sections  of  that  law  (Pasch.  Dig.,  825,  826).    It  being  contended 
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by  the  appellant  that  by  the  terms  of  its  charter  it  could  constroct 
the  line  of  its  road  into  both  of  the  cities  of  Brenham  and  Austin^ 
this  being  the  respective  termini  of  its  road,  and  that  nnder  the 
express  provisions  of  article  4941,  Paschal's  Digest,  Anstin  being 
on  the  line  of  the  road,  the  appellant  had  the  right  to  nse  the  streets 
of  that  city.  This,  then,  brings  us  to  the  questions  whether  the 
city  of  Austin,  under  the  terms  of  article  4941,  is  on  the  line  of  the 
appellant's  road.  The  language  of  the  charter  of  the  appellant  as 
to  the  route  and  termini  oi  what  is  known  as  the  Western  Branch 
of  the  Houston  &  Texas  Central  Bailway  Company  is  as  follovv?: 
.  .  .  "  The  Houston  &  Texas  Central  Railway  Company  shall 
have  the  right  to  build  and  extend  the  part  of  it^  railway  hereto- 
fore known  as  the  Washington  County  Kailroady>{?wi  the*  town  of 
Brenham,  in  the  county  of  Washington,  to  the  city  of  Austin,  in 
the  county  of  Travis,  by  the  most  digible  route,  to  be  selected  by 
the  engineers  of  the  company;  .  .  .  and  the  said  Honston 
&  Texas  Central  Railway  Company,  Iw  reason  of  the  construction 
of  the  said  railroad  from  the  town  of  brenham  to  the  city  of  Ans- 
tin, .  .  .  shall  have  and  enjoy  all  the  rights,  privileges,  grants 
and  benefits  that  are  now  or  mav  at  any  time  hereafter  be  secured 
to  any  railroad  company  in  the  iState  of  Texas  by  any  general  rail- 
road law  of  the  State."  With  regard  to  the  the  terms  "  from,'' 
etc.,  "to,"  in  this  act,  the  appellant  asked  the  court  to  charge 
the  jury  that  the  langua^  there  used  granted  to  the  appellant 
the  power  to  enter  the  city  of  Austin  ^ong  Pine  Street.  But 
the  court  refused  this  instruction  and  charged,  in  effect,  that 
while  the  words  "  from,"  etc,  "  to,"  etc.,  gave  the  appellant  the 
right  to  enter  the  city,  it  could  only  run  through  private  property 
in  it  and  not  along  its  public  streets.  That  is,  the  court  thought 
that  appellant  had  the  nght  to  go  where  it  would  most  incommode 
the  citizens,  but  could  not  go  where  it  would  be  most  convenient 
for  them.  This  is  the  main  question  on  the  merits  of  this  case,  and 
it  turns  upon  what  the  legislature  meant  by  using  the  words  "from,'' 
etc.,  "to,"  etc.,  in  the  charter  of  the  appellant.  And  in  order  to 
arrive  at  the  correct  meaning  of  these  words  they  must  be  con- 
strued with  reference  to  the  general  subject  matter  and  to  Uie  ob- 
ject intended. 

Counsel  argued  at  length  that  the  authority  to  construct  the  road 
to  the  city  of  Austin  conferred  the  right  to  build  the  road  along  a 
public  street  into  or  through  the  city.  This  brief  was  filed  before 
a  former  decision  of  this  court  settling  that  question,  and  the  fol- 
lowing authorities  were  relied  on  by  counsel,  viz. :  1  Strange,  ISl ; 
5  Coke,  7,  103,  111 ;  6  Coke,  62,  67;  1  Yen.,  292;  3  Keb.,  594: 
3  Leon,  211;  Farmer's  Turnpike  v.  Coventry,  10  Johns.,  391; 
Mohawk  Bridge  Co.  v.  Utica  K  R  Co.,  6  Paige,  Ch.,  561 ;  Smith 
V.  Helmer,  7  Barb.,  416 ;  Mason  v,  Brooklyn  City  &  Ne\vton  R 
R.  Co.,  35  Barb.,  373 ;   McFarland  v.  Orange  &  Newark  Horse 
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Car  R.  R  Co.,  2  Beasley  (N.  J.),  17 ;  Knight  v,  Carrollton  R.  R. 
Co.,  9  La.  An.,  284 ;  Commonwealth  v.  E.  &  K  E.  R.  R.  Co.,  27 
Pa.  St.,  352 ;  Peavev  v.  Calais  R.  R.  Co.,  30  Me.,  500 ;  Fall  River 
Iron  Works  Co.  v.  Old  Colony  &  F.  R.  R.  R.  Co.,  5  Allen,  221 ; 
Moses  V.  P.,  Ft.  W.  &  C.  R.  R.  Co.,  21  111.,  516 ;  T.  &  A.  R.  R. 
Co.  V.  Adams,  3  Head  (Tenn.),  597 ;  N.  E.  R.  R.  Co.  v.  Payne,  8 
Eich.  (Law),  177 ;  Savannah,  Albany  &  Gulf  R.  R.  Co.  v.  Shiels, 
33  Ga.,  609.  He  reviewed  ably  and  at  length  the  authorities  relied 
on  by  appellee. 

J.W.  Robertson  for  appeHee. 

L  The  act  of  the  legislature  of  August  15, 1870,  entitled  "An 
act  for  the  relief  of  the  Houston  &  TexsiS  Central  Railway  Com- 
pany," is  unconstitutional,  null  and  void.  Appellee  objected  to 
the  reading  of  this  act  because  it  had  never  become  a  law  under 
the  requirements  of  the  constitution,  and  if  in  fact  passed  by  leg- 
islature, it  is  null  and  void ;  all  of  wliich  appears  on  the  face  of 
this  purported  act,  published  but  not  certified  in  Gen.  Laws  12th 
Leg.,  325-330.  Sec.  17,  art.  12,  Const,  of  1869 ;  Cannon  v.  Hemp- 
hill, 7  Tex.,  184 ;  Fowler  v.  Pierce,  2  Cal.,  165 ;  States.  Harrison, 
11  La.  An.,  722 ;  Davis  v.  State,  7  Md.,  151 ;  Cutlip  v.  Sheriff  of 
Calhoun  Co.,  3  W.  Va.,  588 ;  People  v.  Mellen,  32  111.,  181 ;  I.  C. 
R.  R.  Co.  V.  Potts,  7  Ind.,  681 ;  Mewherter  v.  Price,  11  Ind.,  199 ; 
Gnibbs  V.  State,  24  Ind.,  295 ;  People  v,  O'Brien,  38  N.  T.,  193  ; 
People  V.  Commissioners,  53  Barb.  (N.  T.),  70  ;  Tuskaloosa  Bridge 
Co.  V.  Olmstead,  41  Ala.,  9 ;  Cooley  on  Const.  Lim.,  81,  82,  141, 
and  cases  cited. 

n.  The  pretended  ordinance  of  the  citv  of  Austin  granting  ap- 
pellant the  right  of  way  over  the  streets  of  the  said  city,  was  never 
passed  ^  the  city  council.     Hardy  v.  Broaddus,  35  Tex.,  685. 

ni.  The  city  council  of  the  city  of  Austin  had  no  authority 
under  the  charter  to  grant  the  use  of  the  streets  to  appellant  for 
tlie  purpose  of  operating  thereon  a  steam  railway.  This  power  is 
claimed  under  the  amended  charter  passed  January  13, 1862,  which 
provides :  "  The  mayor  and  city  council  shall  have  power  in  the  city, 
by  ordinance,  to  open,  alter,  abolish,  widen,  extend,  establish,  grade, 
or  otherwise  improve,  clean  and  keep  in  repair  the  streets,  lanes,  ave- 
nues and  alleys."  There  was  no  such  provision  in  any  previous 
charter.  Sec.  6  of  act  to  incorporate  city  of  Austin,  December  29, 
1839 ;  2  Dillon  on  Mun.  Corp.,  560,  575-578 ;  Commonwealth  v. 
R.  R.  Co.,  27  Pa.  St.,  339 ;  R.  R.  Co.  v.  Shiels,  33  Ga.,  601 ; 
Springfield  v.  R.  R.  Co.,  4  Cush.,  63 ;  St.  Louis  R.  R.  Co.  v.  N. 
W.  St.  Louis  R.  R.  Co.,  Cent.  L.  J.,  October  16, 1874,  No.  42,  p. 
521 ;  Lackland  v.  R.  R.  Co.,  31  Mo.,  180 ;  Same  Case,  34  Mo., 
259 ;  Jersey  City  &  B.  R.  R.  Co.  v.  R.  R.  Co.,  20  N.  J.  Eq.,  61 ; 
M.  &  E.  R.  R.  Co.  V.  City  of  Newark,  2  Stock.  Eq.,  363 ;  Att'y 
Gen'l  V.  Heishon,  18  N.  tf.  Eq.,  410 ;  N.  E.  R.  R.  Co.  v.  Payne,  8 
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Eich.  Law  (S.  C),  177 ;  Douglass  v.  Mayor,  etc.,  of  Placerville,  18 
Cal.,  €43  ;  Leavenworth  v,  Korton,  1  Kan.,  432 ;  Leonard  v.  Can- 
ton, 35  Miss.,  189  ;  Clark  v.  Davenport,  14  Iowa,  494 ;  Parker  r. 
Baker,  1  Clarke  (N.  T.),  223 ;  State  v.  Mayor  of  Mobile,  5  Porter, 
279 ;  Stanley  v.  City  of  Davenport  (Sup.  Ct.  Iowa,  1879).  Cent. 
L.  J.,  vol.  9,  p.  392,  November  14,  1879,  and  cases  cited. 

IV.  This  authority  is  not  conferred  nnder  the  general  railroad 
law  of  the  state.  Pasch.  Dig.,  arts.  4936,  4937,  4941 ;  Eio  Grande 
E.  E.  Co.  V.  Brownsville,  45  Tex.,  88  ;  art.  1,  sec.  17,  Const,  of 
1876. 

Gould,  Associate  Justice. — Since  this  case  was  tried  this  court 
has  held  that  a  charter  to  build  a  railroad  to  a  city  imports  an  au- 
thority to  extend  the  road  within  the  corporate  limits,  and  that  the 
statute  conferred  on  the  railroad  having  such  a  charter  the  right  to 
use  any  public  street  of  such  city  without  compensation  ;  the  par- 
ticular street  being  either  agreed  upon  with  the  authorities  of  the 
city  or  designated  m  the  manner  pointed  out  by  the  statute.  Eio 
Grande  E.  K.  Co,  v.  Brownsville,  45  Tex.,  88 ;  Pasch.  Dig.,  arts. 
4936,  4937,  4941. 

The  court  below  took  a  different  view  of  the  law,  and  notvith- 
etandin^  the  statute  authorizing  the  Central  Eailroad  CompanT  to 
extend  its  branch  road  "  to  the  city  of  Austin"  instructed  the  jniy 
that  the  legislature  had  not  granted  the  railroad  tlie  right  to  use  a 
street  of  the  city,  nor  empowered  the  city  council  to  authorize  saeh 
use.  Substantially,  the  jury  were  told  that  the  railroad  wasoccn- 
pying  the  street  wrongfully,  and  was  responsible  to  plaintiff  ther^ 
lor.  This  erroneous  charge  must  lead  to  a  reversal  of  the  judg- 
ment, unless  it  should  appear,  as  claimed  by  appellee,  that  the 
special  act  authorizing  the  extension  of  the  road  to  Austin  is  in- 
valid. To  the  admission  in  evidence  of  this  special  act,  it  wi? 
objected  that  it  was  not  so  certified  as  to  be  admissible  without 
further  proof  of  its  enactment  as  a  law. 

If  it  be  conceded  that  the  final  passage  of  the  act  over  the  veto 
of  the  governor,  in  the  manner  prescribed  by  the  constitution, 
could  not  be  officially  certified  by  the  chief  clerk  of  the  house  and 
secretary  of  the  senate  after  the  adjournment  of  the  legislature  acd 
the  termination  of  their  official  functions,  we  are  very  clear  that 
the  fact  of  such  passage  appearing  from  the  published  journak  of 
the  legislature,  tne  validity  of  the  act  would  not  be  affected  by  the 
failure  of  those  officials  to  certify  its  passage  at  the  right  time. 
The  court  admitted  the  act  to  be  read  from  the  published  special 
laws,  certified  to  by  the  secretary  of  state,  and  as  it  seems  a  con- 
ceded fact  that  the  journals  show  its  passage  by  the  required  '^tvo- 
thirds  of  the  members  present"  of  each  nouse,  it  is  not  material 
whether  it  was  properly  certified  or  not. 

It  is  further  claimed  that  this  act  is  invalid  because  in  violation 
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of  sec  17,  art.  12  of  the  constitution  of  1869,  requiring  every  law 
enacted  by  the  legislature  to  embrace  but  one  object,  to  be  ex- 
pressed in  its  title.  Our  opinion  is  that,  under  the  liberal  rule 
heretofore  adopted  by  this  court,  that  part  of  the  act  authorizing 
the  extension  of  the  road  to  Austin  is  not  so  foreign  to  the  object 
expressed  in  the  title  as  to  come  within  the  constitutional  prohibition. 
Battle  V.  Howard,  13  Tex.,  347 ;  Tadlock  v.  Eccles,  20  Tex.,  783. 

In  regard  to  the  ordinance  of  the  city  council  giving  their  assent 
to  the  use  of  the  street,  we  are  of  opinion  that  the  ordinance,  as 
passed  and  recorded,  was  not  rendered  invalid  by  subsequent  unau- 
thorized alterations  or  interlineations.  The  evidence  abundantly 
established  the  assent  of  the  city  authorities,  by  ordinance  and 
otherwise,  to  the  use  of  the  street. 

But  it  is  claimed  on  behalf  of  appellee,  that  notwithstanding  both 
the  legislature  and  the  city  council  may  have  authorized  the  rail- 
road in  the  street,  that,  as  the  owner  of  lots  abutting  thereon,  he  is 
entitled  to  recover  for  damages  in  the  actual  depreciation  in  value 
of  said  lots  by  reason  of  the  railroad.  Although  it  is  admitted  that 
the  fee  of  the  streets  of  Austin  is  in  the  state,  he  claims  that  the 
easement  in  the  use  of  the  street  to  which  he  is  entitled  as  the 
owner  of  a  lot  abutting  thereon,  is  property  which  cannot  be  taken 
from  him  under  the  constitution  without  compensation.  If  the  use 
of  the  street  by  a  railroad  would  necessarily  defeat  the  purpose  of 
its  dedication,  and  in  fact  amount  to  its  destruction  as  a  street,  we 
are  not  prepared  to  say,  let  the  fee  be  where  it  may,  that  the  owners 
of  abutting  lots  might  not  claim  the  constitutional  protection. 
That  adjoining  lot  owners  have  rights  in  dedicated  public  squares, 
beyond  legislative  control,  was  held  by  this  court  in  the  case  of 
Lamar  County  v.  Clements,  49  Tex.,  348. 

The  use  of  a  street  by  a  railroad,  however,  is  not  ordinarily  in- 
consistent with  its  continued  use  for  the  common  purposes  of  a 
street.    The  authorities  are  numerous  and  conclusive,  that  such  an 
addition  to  the  uses  of  a  street,  the  fee  being  in  the  public,  if  au- 
thorized by  the  legislature,  gives  the  lot  owner  no  right  to  compen- 
Ration,  although  his  easement  in  the  street  be  thereby  partially 
impaired  and  his  lots  rendered  less  valuable.     The  regulation  or 
enlargement  of  the  use  of  the  street,  the  property  of  the  state,  by 
the  l^slature,  is  not  a  taking  of  property  within  the  meaning  of 
the  constitution  of  1869,  although  the  lot  owner  may  thereby  suffer 
incidental  or  consequential  inconvenience  or  injury.    Kellinger  v. 
42d  St.  R.  R  Co.,  50  N.  Y.,  208 ;  People  v.  Kerr,  27  N.  T.,  188; 
37  N.  T.,  357;  Hatch  v.  Vermont  Cent.  R.  R  Co.,  25  Vt.,  49 ;  N. 
T.  &  Erie  R.  R.  Co.  v.  Young,  33  Pa.  St.,  180 ;  Shearman  &  Redf. 
on  Neg.,  sec.  370,  and  references  in  note  1 ;  2  Dillon  on  Mun. 
Corp.,  2d  ed.,  ch.  18,  sec.  475 ;  Cooley's  Const.  Lim.,  p.  542  et  seq.; 
1  Thompson  on  Neg.,  p.  358,  sec.  23 ;  Wood  on  Nuisances,  sees. 
753^  755. 
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In  the  present  attitude  of  the  case  we  do  not  feel  called  on  to 
define  what  would  amount  to  such  a  destruction  of  a  street  as  to 
require  provision  to  be  made  for  compensation  to  the  abutting  lot 
owner,  nor  to  lay  down  a  rule  as  to  his  measure  of  damages  against 
a  railroad  in  sucn  a  case. 

In  regard  to  questions  raised  by  appellant  as  to  the  title  of  ap- 
pellee, it  seems  scarcely  probable  tiiat  the  same  questions  will  recor 
on  another  trial,  and  in  the  pressure  of  business  we  feel  justified  in 
pretermitting  them. 

The  judgment  is  reversed  and  the  cause  remanded. 


Railroad  Company 

Baldwin. 
(108  17.  8.  BeportSy  427—  October  Terfn^  1880.) 

The  grant  which  the  act  of  July  23,  1866,  e.  212  (14  Stat.,  210),  makes  to^ 
St.  Joseph  &  Denver  City  R.  R.  Co.,  '*to  the  extent  of  one  hundred  feet 
in  width  on  each  side  of  said  road  where  it  may  pass  through  the  public 
domain,"  is  absolute  and  in  prssenti,  and  a  party  subsequently  acquiring 
a  parcel  of  such  lands  takes  it  subject  to  that  right. 

Qunre,  Where  Congress  has  conferred  upon  a  railroad  corporation,  OTganked 
under  tlie  laws  of  a  State,  the  right  of  way  over  the  public  lands  in  a 
Territory,  can  the  State,  subsequently  created  out  of  that  Territory,  pre- 
vent the  corporation  from  enjoying  that  right. 

Error  to  the  Supreme  Court  of  the  State  of  ITebraska. 

This  was  an  action  by  Baldwin  to  recover  of  the  St  Joseph  4 
Denver  City  R.  R.  Co.,  or  its  successor  in  interest,  damages 
for  entering  upon  his  land  in  Nebraska  and  appropriating,  in 
the  constrnction  of  its  road,  a  strip  two  hundred  feet  in  width  and 
two  hundred  rods  in  length.  The  company  claimed  a  right  of  way 
over  the  land  of  that  width,  under  the  act  of  Congress  of  July  23, 
1866,  c.  212,  entitled  "  An  Act  for  a  grant  of  lands  to  the  State  of 
Kansas  to  aid  in  the  construction  of  the  Northern  Kansas  Railroad 
and  Telegraph."  (14  Stat.,  210.)  The  first  section  of  the  act,  so  far 
as  it  is  material  in  this  case,  is  as  follows : 

"  Be  it  enacted,  etc.,  that  there  is  hereby  granted  to  the  State  of 
Kansas  for  the  use  and  benefit  of  the  Saint  Joseph  &  Denver 
City  R.  R.  Co.,  the  same  being  a  corporation  organized  mider 
the  laws  of  the  State  of  Kansas  to  construct  and  operate  a  rail- 
road from  Elwood,  in  Kansas,  westwardly,  via  Maryyille  in  the 
same  State,  so  as  to  effect  a  junction  with  the  Union  Pacific  Bail- 
road,  or  any  branch  thereof,  not  farther  west  than  the  one  hun- 
dredth meridian  of  west  longitude,  every  alternate  section  of  land 
designated  by  odd  numbers,  for  ten  sections  in  width  on  each  side 
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of  said  road,  to  the  point  of  interBection.  But  in  case  it  ehall  ap- 
pear that  the  United  States  have,  when  the  line  or  route  of  said  road 
IS  definitely  fixed,  sold  any  section,  or  anj  part  thereof,  granted 
as  aforesaid,  or  that  the  right  of  pre-emption  or  homesteaa  settle- 
ment has  attached  to  the  same,  or  that  the  same  has  been  reserved 
by  the  United  States  for  any  purpose  whatever,  then  it  shall  be  the 
duty  of  the  Secretary  of  the  Interior  to  cause  to  be  selected  for  the 
purposes  aforesaid,  from  the  public  lands  of  the  United  States 
nearest  to  tiers  of  sections  above  specified,  so  much  land  in  alter- 
nate sections,  or  parts  of  sectious  designated  by  odd  numbera  as 
shall  be  equal  to  such  lands  as  the  United  States  have  sold,  re- 
served, or  otherwise  appropriated,  or  to  which  the  rights  of  pre- 
emption of  homestead  settlements  have  attached  as  aforesaid,  which 
lands,  thus  indicated  by  odd  numbers  and  selected  by  direction  of 
the  Secretary  of  the  Interior  as  aforesaid,  shall  be  held  by  the  State 
of  Kansas  for  the  use  and  purpose  aforesaid." 

The  fourth  section  is  as  follows : 

'^  That  as  soon  as  the  said  company  shall  file  with  the  Secretary 
of  the  Interior  maps  of  its  line  designating  the  route  thereof,  it 
shall  be  the  duty  oi  the  said  Secretary  to  withdraw  from  the  mar- 
ket the  lands  granted  by  this  act  in  such  manner  as  may  be  best 
calculated  to  effect  the  purposes  of  this  act  and  subserve  the  pub- 
lic interest." 

The  sixth  section  is  as  follows : 

"  That  the  right  of  way  through  the  public  lands  be,  and  the 
same  is  hereby,  granted  to  said  St.  Josepn  &  Denver  City  R.  R. 
Co.,  its  successors  and  assigns,  for  the  construction  of  a  railroad  as 

f proposed,  and  the  right  is  nereby  given  to  said  corporation  to  take 
rom  the  public  lands  adjacent  to  the  line  of  said  road  material  for 
the  construction  thereof.  Said  way  is  granted  to  said  railroad  to 
the  extent  of  one  hundred  feet  in  width  on  each  side  of  said  road 
where  it 'may  pass  through  the  public  domain;  also,  all  necessary 
ground  for  station  buildings,  workshops,  depots,  machine-shops, 
switches,  side-tracks,  turn-tables,  and  water-stations." 

When  the  grant  was  made  by  Congress,  the  land  claimed  by 
Baldwin  was  vacant  and  unoccupied  land  of  the  United  States. 
But  the  line  of  the  road  over  it  was  not  definitely  located  until 
October,  1871.  He  acquired  whatever  rights  he  possesses  in  Oc- 
tober, 1869.  The  defendant  contends  that  the  plaintiflE  took  the 
land  subject  to  its  riffht  of  way.  He  contends  that  the  grant  of 
the  right  of  way  tooK  effect  only  from  the  date  at  which  the  com- 

Eany  filed  its  maps  designating  the  route  with  the  Secretary  of  the 
Qterior.  The  District  Court  of  the  State  agreed  with  him  and 
gave  judgment  in  his  favor.  The  Supreme  Court  affirmed  it,  and 
to  review  it  the  cause  is  brought  here. 

Doniphan  &  Reed,  for  the  plaintiff  in  error. 
Mr.  E.  E.  Brown,  for  defendant  in  error. 
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Mr.  Justice  Field,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 

The  act  of  Congress  of  July  23,  1866,  c.  212,  makes  two  dis- 
tinct grants :  one  of  lands  to  the  State  of  Kansas  for  the  benefit  uf 
the  St.  Joseph  &  Denver  City  R.  E.  Co.  in  the  constraction  of  a 
railroad  from  Elwood  in  that  State  to  its  junction  with  the  Union 
Pacific  via  Maryville ;  the  other  of  a  right  of  way  directly  to  the 
company  itself.  The  lands  consisted  of  alternate  sections,  desig- 
nated by  odd  numbers,  on  each  side  of  the  line  of  the  propostd 
road.  The  grant  of  them  was  subject  to  the  condition  that  if,  at 
the  time  the  line  of  the  road  was  definitely  fixed,  the  United  States 
had  sold  any  section  or  a  part  thereof,  or  the  right  of  pre-emptioa 
or  homestead  settlement  had  attached  to  it,  or  the  siime  had  betii 
otherwise  reserved  by  the  United  States  for  any  purpose,  the  Secre- 
tary of  the  Interior  should  select  an  equal  quantity  of  other  lands 
nearest  the  sections  designated,  in  lieu  of  those  appropriated,  whicii 
should  be  held  by  the  State  for  the  same  purposes.  The  limita- 
tions upon  the  grant  are  similar  to  those  found  in  numerous  other 
grants  of  land  made  by  Congress  in  aid  of  railroads.  Their  object 
IS  obvious.  The  sections  granted  could  be  ascertained  only  wnea 
the  routes  were  definitely  located.  This  mi^ht  take  yeare,  the 
time  depending  somewhat  upon  the  length  oi  the  proposed  road 
and  the  difficulties  of  ascertaining  the  most  favorable  route.  It 
was  not  for  the  interest  of  the  country  that  in  the  mean  time  anr 
portions  of  the  public  lands  shoufd  be  withheld  from  settlement  or 
use  because  they  might  perhaps,  when  the  route  was  surveyed,  fall 
within  the  limits  of  a  grant.  Congress,  therefore,  adopted  the 
policy  of  keeping  the  public  lands  open  to  occupation,  and  pre- 
emption, and  appropriation  to  public  uses,  notwithstanding  any 
grant  it  might  make,  until  the  lands  granted  were  ascertained,  aiid 
providing  that  if  any  sections  settled  upon  or  reserved  were  then 
found  to  fall  within  the  limits  of  the  grant,  other  land  in  their 
place  should  be  selected.  Thus  settlements  on  the  public  lands 
were  encouraged  without  the  aid  intended  for  the  construction  of 
the  roads  being  thereby  impaired.  The  language  of  the  act  here, 
and  of  nearly  all  the  congressional  acts  granting  lands,  is  in  terms 
of  a  grant  in  praesenti.  The  act  is  a  present  grant,  except  so  far  as 
its  immediate  operation  is  affected  by  the  limitations  mentioned. 
"There  is  hereby  granted"  are  the  words  used,  and  they  import  an 
immediate  transier  of  interest,  so  that  when  the  route  is  dennitek 
fixed  the  title  attaches  from  the  date  of  the  act  to  the  sectionN 
except  such  as  are  taken  from  its  operation  by  the  clauses  men- 
tioned. This  is  the  construction  given  by  this  court  to  similar 
language  in  other  acts  of  Congress.  Missouri  Kansas  &  Texas 
Ry.  Co.  V,  Kansas  Pacific  Ey.  Co.,  97  U.  S.,  491 ;  Leavenworth, 
Lawrence  &  Galveston  R.  R.  Co.  v.  United  States,  92  id.,  733. 

But  the  grant  of  the  right  of  way  by  the  sixth  section  contains 
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no  reservations  or  exceptions.  It  is  a  present  absolute  grant,  sub- 
ject to  no  conditions  except  those  necessarily  implied,  such  as  that 
the  road  shall  be  constructed  and  used  for  the  purposes  designed. 
Nor  is  there  anything  in  the  policy  of  the  government  with  respect 
to  the  public  lands  which  would  call  for  any  qualification  of  the 
terms.  Those  lands  would  not  be  the  less  valuable  for  settlement 
by  a  road  running  through  them.  On  the  contrary,  their  value 
would  be  greatly  enhanced  thereby. 

The  light  of  way  for  the  whole  distance  of  the  proposed  route 
was  a  very  important  part  of  the  aid  given.  If  the  company  could 
be  compelled  to  purchase  its  way  over  any  section  that  might  be 
occupied  in  advance  of  its  location,  very  serious  obstacles  would  be 
often  imposed  to  the  progress  of  the  road.  For  any  loss  of  lands 
by  settlement  or  reservation,  other  lands  are  given ;  but  for  the 
lose  of  the  right  of  way  by  these  means,  no  compensation  is  pro- 
vided, nor  could  any  be  given  by  the  substitution  of  another  route. 
The  uncertainty  as  to  the  ultimate  location  of  the  line  of  the 
road  is  recognized  throughout  the  act,  and  where  any  qualification 
is  intended  in  the  operation  of  the  grant  of  lands,  from  this  cir- 
cnmstanoe,  it  is  designated.  Had  a  similar  qualification  upon  the 
absolate  grant  of  the  right  of  way  been  intended,  it  can  hai-dly  be 
doubted  fliat  it  would  have  been  expressed.  The  fact  that  none  is 
expressed  is  conclusive  that  none  exists. 

We  see  no  reason,  therefore,  f o»  not  giving  to  the  words  of  pres- 
ent erant  with  respect  to  the  right  of  way  the  same  construction 
whidi  we  should  oe  compelled  to  give,  according  to  our  repeated 
decisions,  to  the  grant  of  lands  had  no  limitation  been  expressed. 
We  are  of  opinion,  therefore,  that  all  persons  acquiring  any  portion 
of  the  public  lands,  after  the  passage  of  the  act  in  question,  took 
the  same  subject  to  the  right  of  way  conferred  by  it  for  the  pro- 
posed road. 

The  fact  that  the  right  of  way  over  land  in  Kebraska  was  ^nted 
to  a  corporation  in  Kansas  does  not  alter  the  case.    Nebrad^a  was 
at  :he  time  a  Territory  of  the  United  States,  and  it  was  entirely 
competent  for  Congress  to  confer  upon  any  corporation  of  a  State 
a  right  of  way  for  a  railroad  to  be  constructed  by  it  through  the 
lands  of  the  United  States  situated  in   that  Territory.     And  in 
February,  1869,  after  the  Territory  had  become  a  State,  its  legisla- 
ture, by  an  express  enactment,  authorized  railroad  companies  organ- 
ized under  the  laws  of  Kansas,  Missouri,  or  Iowa  to  extend  and 
build  their  roads  into  the  State,  and  declared  that,  upon  complying 
with  certain  conditions,  they  diould  possess  all  the  powers,  fran- 
chises, and  privileges  of  raiboad  companies  incorporated  under  its 
laws.      It  is  not  shown  that  the  company  here  has  not  complied 
with  the  prescribed  conditions,  even  if  such  an  objection  could  be 
raised  by  any  other  party  than  the  State  itself.     But  independently 
of  this  consideration,  where  Congress  has  conferred  upon  a  railroad 
3  A.  &  E.  R  Cas.-^ 
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corporation  of  a  State  a  right  of  way  over  the  public  lands  of  the 
United  States  in  any  one  of  their  Territories,  it  may  be  doubted 
whether  the  State  subsequently  created  out  of  the  Territory  could 

Jirevent  the  enjoyment  by  such  corporation  of  the  right  conferred, 
t  could  do  so  only  on  the  same  terms  that  it  could  refuse  a  reoos;- 
nition  of  its  own  previously  granted  right,  for  in  such  matters  the 
State  would  succeed  only  to  the  authority  of  Congress  over  the 
Territory. 

The  judgment  of  the  Supreme  Court  of  Nebraska  must,  there- 
fore, be  reversed,  and  the  cause  be  remanded  to  it  with  directions 
that  further  proceedings  be  had  in  sccordsxice  with  this  opinion; 
and  it  is 
So  ordered. 

Mr.  Chief-Jnstioe  Waffb  dissented. 


Houston  &  Texas  Central  B.  B.  Co. 

V. 

John  O.  Ford. 

(58  Texas  Reports,  864.    May  21,  1880.) 

Section  1  of  the  act  to  fix  the  venue  in  certain  cases,  approved  Mirch  21, 
1874  (Session  Acts  14th  Legislature,  p.  81),  which  authorized  suit 
against  a  railway  company  in  any  county  where  it  had  an  agencj,  was 
not  repealed  by  the  first  section  of  a  subsequent  act  of  the  same  lecnsU- 
ture  (Session  Acts,  p.  107).  The  first  act  was  intended  to  extend  the 
right  to  institute  suits  more  particularly  against  railway  companies,  in 
counties  other  than  that  of  the  domicile  of  the  company,  while  the 
second  act  was  designed  to  extend  a  like  remedy  to  any  assodatioB, 
joint  stock  or  insurance  company. 

A  more  liberal  rule  of  construction  should  be  allowed  against  the  repetl  of 
one  statute  by  another  by  implication,  when  both  are  passed  by  tb€ 
same  legislature,  than  would  prevail  if  the  last  act  were  passsed  it  a 
subsequent  session. 

A  passenger  on  a  railroad  purchased  a  ticket  from  one  not  an  agent  of  that 
road,  which  was  issued  by  one  who  was  the  general  ticket  agent  of 
another  railway  company.  The  agent  issuing  the  ticket  was  authorized 
by  custom  among  railroads,  only  to  issue  tickets  of  a  certain  prescribed 
form.  The  ticket  purchased  was  not  of  the  prescribed  form.  and. 
on  being  presented,  was  not  accepted  by  the  conductor,  who  ejected 
the  passenger  from  the  car,  after  the  train  had  proceeded  a  few  miles  fros 
the  station,  on  his  refusing  to  pay  his  fare  as  a  passenger.  On  appeal  by 
the  railway  company  from  a  judgment  for  seven  hundred  and  fiftr 
dollars  damages  against  it,  held, 

1.  The  ticket  having  been  issued  by  one  who  at  most  occupied  to  the 

defendant  company  the  relation  of  special  agent,  the  passengtr 
purchased  the  ticket  at  his  own  peril. 

2.  The  ticket  when  presented  being  detached  from  the  stub,  and  hav- 

ing printed  on  it  the  words  *^  not  good  if  detached,  ^^  the  conductor 
acted  properly  in  rejecting  it. 
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8.  The  defendant  company  was  not  liable* in  damages. 

4.  No  special  damage  from  inconvenience,  disappointment  or  loss  of 
time  being  proven,  the  verdict  for  seven  hundred  and  fifty  dollars 
was  excessive,  even  had  the  company  been  liable. 

John  O.  Ford  brought  this  suit  March  11,  1875,  against  appel- 
lant, alle^g  that  appellant  is  a  common  carrier,  whose  legal  resi- 
dence is  in  Harris  Cfounty,  and  who  has  an  agent  in  Travis  County ; 
that  on  March  14,  1874,  plaintiff  was  a  passenger  of  defendant, 
having  paid  his  fare  to  Waco ;  that  when  less  than  ten  Qiiles  from 
Houston,  defendant  illegally  ejected  plaintiff  from  its  cars,  and 
refused  to  carry  plaintiff  any  farther,  and  acted  wantonly  and 
maliciously  in  the  premises,  to  the  damage  of  appellant  in  the  sum 
of  $5,000. 

Citation  was  served  on  the  appellant's  agent  in  Travis  County. 

Appellant  filed,  1,  a  motion  to  quash  the  return  of  service ;  2,  a 
plea  to  the  jurisdiction,  alleging  that  injury  occurred  in  Harris 
Couuty,  and  that  the  place  of  performance  of  the  contract  was  in 
McLennan  County,  and  that  defendant's  domicile  was  in  Harris 
County ;  3,  a  general  demurrer ;  4,  special  exceptions  to  the  effect 
that  appellant  was  not  liable  for  the  malicious  acts  of  its  employees ; 
5,  the  general  issue ;  6,  that  plaintiff  failed  to  present  a  ticket  and 
to  pay  nis  fare  when  called  upon  by  appellant's  conductor,  where- 
upon, at  the  civil  request  of  the  latter,  plaintiff  got  off  the  train  at 
the  first  station. 

The  motion  to  quash  was  overruled;  so  was  the  plea  to  the 
jurisdiction. 

The  cause,  after  the  overruling  of  the  plea  to  the  jurisdiction, 
was  tried  mainly  on  the  general  issue,  and  the  jury  returned  a  ver- 
dict for  $750  damages. 

The  facts  disclosed  that  Ford,  in  March,  1874,  purchased  in 
Galveston  from  one  Starr  S.  Jones,  a  railroad  ticket  from  Galves- 
ton to  Waco ;  that  there  were  two  tickets  on  one  piece  of  paper, 
one  being  for  the  Galveston,  Houston  &  Henderson  Rauroad, 
from  Galveston  to  Houston,  the  other  being  for  the  Texas  Central 
Railroad,  from  Houston  to  "Waco ;  that  the  conductor  from  the 
Galveston  road  tore  off  the  ticket  for  his  road  and  returned  the 
other  half;  that  when  he  presented  his  ticket  to  the  conductor  on 
the  Central  road,  he  refused  to  receive  it  because  it  was  detached 
from  its  stub,  and  demanded  fare,  which  being  refused.  Ford  was 
compelled  to  leave  the  train  at  Eureka,  six  miles  from  Houston ; 
that  the  ticket  was  signed  "  H  B.  Andrews,  general  ticket  agent ;" 
that  Andrews  was  authorized  by  custom  recognized  by  the  two 
roads,  to  issue  tickets,  but  of  a  prescribed  form,  and  not  such  as 
the  one  purchased  and  presented ;  that  the  ticket  had  on  it  the 
words  "  not  good  if  detached ;"  that  it  was  presented  in  the  condi- 
tion in  which  it  was  purchased ;  that  Ford  had  been  in  Texas  only 
a  few  days,  and  was  unwell  when  he  left  Galveston ;  that  it  was 
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raining  when  he  was  compelled  to  leave  the  train  at  Eureka, 
where  ne  stopped  in  a  shanty  until  he  could  return  to  Houston. 

The  issuance  of  the  ticket  by  Andrews  was  not  questioned,  nor 
his  authority  to  issue  to  travel  over  the  Central  road  accordm^  to 
a  prescribed  form  of  ticket,  but  the  evidence  showed  that  he  had 
no  authority  to  issue  such  a  ticket  as  the  one  purchased  by  Ford. 

Hancock,  "West  &  North  for  appellant. 

I.  On  March  21,  1874  (Laws  of  1874,  p.  31),  the  legislature 
passed  an  act  permitting  such  corporations  to  be  sued  in  the 
county  where  tne  cause  of  action  accrued,  or  in  the  county  where 
it  might  have  an  agent.  On  April  17,  1874  (Laws  of  1874,  p. 
107),  the  legislature  passed  an  act  permitting  such  corporations  to 
be  sued  in  the  county  where  the  cause  of  action  accrued.  Tliis 
last  act  repeals  so  much  of  the  act  of  March  21, 1874,  as  permitted 
Buch  a  corporation  to  be  sued  wherever  it  might  have  an  agent 
It  will  be  perceived  that  both  acts,  up  to  the  end  of  the  first  clause 
of  the  first  act,  cover  and  include  the  same  character  of  parties,  to- 
wit,  all  corporations,  whether  public  or  private,  whether  foreipi 
or  domestic,  except  towns,  cities  and  counties,  and  that  both  Init- 
iate upon  the  same  subject  matter,  viz  :  suits  against  corporations; 
and  tnat  the  evident  intention  and  effect  of  both  of  these  acts  is  to 
regulate  the  whole  of  the  matters  they  respectivelv  treat  of.  The 
last  act  provides  that  service  of  process  may  be  had  upon  the  agent 
or  person  representing  such  company,  not  as  in  the  first  act  upon 
any  a^ent  in  any  county,  but  upon  the  agent  where  the  suit  can  k 
brought,  i,  «.,  the  county  where  the  cause  of  action  accrued.  Tliis 
last  act  makes  no  provision  for  the  bringing  of  a  suit  and  for  ser- 
vice  of  process  against  a  corporation  in  any  county  where  it  may 
happen  to  have  an  agency,  as  did  the  first  act,  and  an  attempt  may 
be  made  from  this  to  contend  that  that  act  is  still  in  force.  Bat 
this  cannot  be  done  logically  and  successfully,  because  a  further 
reading  of  the  last  act  will  clearly  demonstrate  that  it  was  the  evi 
dent  intention  of  the  legislature  that  that  provision  of  law  should 
no  longer  exist.  This  last  act  to  show  that  the  legislature  had  the 
whole  subject  matter  under  consideration,  and  to  leave  no  room 
for  construction  as  to  the  meaning  of  the  words,  "  in  which  [county . 
the  cause  of  action  or  a  part  thereof,  accrued," — ^for  thonffh  in 
cases  of  personal  injuries  inflicted  by  a  carrier,  or  breach  oi  con- 
tract by  it,  for  instance,  there  can  be  no  question  as  to  where  the 
cauuse  of  action  accrued,  yet  there  might  be  room  for  argument  as 
to  where  the  cause  of  action,  on  a  policy  of  life  or  fire  insurance 
accrued,  the  foundation  of  the  suit  being  the  contract,  evidenced 
by  the  policy,  and  not  the  loss  or  the  death.  To  show,  therefore, 
that  the  legislature  had  the  whole  subject  in  its  mind,  this  last  act 
further  provides  that  suits  against  a  fire  or  marine  insurance  com- 
pany may  be  commenced  in  any  county  where  the  property  (or  any 
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part  of  the  eame)  insured  may  be  situated ;  and  in  case  of  any  suit 
against  any  life  or  accident  insurance  company,  in  any  county 
where  the  person  insured  may  reside.  But  it  may  be  suggested 
that  the  word  "  may"  in  this  last  act  leaves  it  optional  with  a 
plaintifi  whether  he  will  sue  a  railroad  company,  for  instance,  as  in 
the  case  at  bar,  in  any  county  where  it  has  an  agent  under  the  first 
act ;  in  the  county  where  the  loss  occured  under  the  second  act,  or 
in  the  county  of  its  domicile  under  the  general  law.  The  answer 
to  this  is  that  the  word  "  may"  means  "  must"  about  as  often  as 
it  means  "  may ;"  that  the  word  "  may"  in  a  statute  means  "  must" 
whenever  the  object  of  the  statute  and  its  connection  with  the 
context  and  subject  matter  show  that  that  is  its  meaning ;  that  the 
word  "may"  in  a  statute  of  ten  means  "must"  in  one  application 
of  the  statute  and  "  may"  in  another.  These  propositions  are  so 
elementary  as  not  to  need  the  support  of  authority.  The  meaning 
of  these  words  is  not  fixed,  but  aepends  entirely  upon  the  context 
and  intention  of  the  statute,  and  upon  the  evils  to  be  remedied  by 
it.  See  Fowler  v.  Perkins,  77  111.,  271;  3  Hill,  602;  5  Selden 
(9  N.  Y.),  163.  If  the  word  "  may"  in  this  second  statute  is  to  be 
taken  in  its  optional  sense,  then  the  whole  of  the  second  statute 
becomes  entirely  inoperative,  because  it  leaves  the  law  in  precisely 
the  same  condition  m  which  it  was  after  the  passage  of  the  first 
act  and  before  the  passage  of  the  second.  This  last  act,  then,  be- 
comes a  dead  letter ;  its  space  in  the  statute  might  as  well  be  blank. 
The  only  way  in  which  a  meaning  and  an  effect  can  be  given  to  it 
is  by  construing  it  to  mean  that  no  suit  shall  be  brought  against  a 
corporation  in  a  county  where  it  may  have  an  agency,  as  might  be 
done  under  the  first  act,  unless  that  county  is  also  the  one  where 
the  cause  of  action  accrued,  and  where  the  suit  may  be  brought 
under  the  provisions  of  the  second  act.  The  residence  of  appel- 
lant is  in  Harris  County.  The  injury  complained  of  took  place  in 
Harris  County.  Appellant  is  a  railroad  company,  and  has  an 
agent  in  Travis  County.  Bryan  v.  Sundberg,  5  Tex.,  424;  Kogers 
r.  Watrous,  8  Tex.  65 ;  Stirman  v.  State,  21  Tex.,  736 ;  Fayette 
Co.  V.  Faires,  44  Tex.,  514 ;  Norris  v.  Crocker,  13  How.,  429 ; 
United  States  v.  Tynen,  11  Wall.,  88 ;  United  States  v.  Case  of 
Hair  Pencils,  1  Paine  C.  C,  400 ;  Dean  of  Ely  v.  Bliss,  5  Beav., 
582 ;  Rex  v.  Cator,  4  Burr.,  2026 ;  Missouri  v.  Severance,  55  Mo., 
378, 386,  387 ;  Harrington  v.  Rochester,  10  Wend.,  548 ;  People  v. 
Burt,  43  Cal.,  561 ;  Evansville  v.  Bayard,  39  Ind.,  450 ;  Thorpe  v. 
Schooling,  7  Nev.  15 ;  Ex  parte  Smith,  40  Cal.,  419 ;  Parrott  v. 
Stevens,  37  Conn.,  93 ;  Cumberland  v.  Magruder,  37  Md.,  381 ; 
:Nr.  L.  N.  R.  R.  Co.  V.  B.  &  A.  R.  R.  Co.,  102  Mass.,  386 ;  Pot- 
ter's Dwarris  on  Statutes,  154-160. 

11.  A  party  dealing  with  an  agent  should  inquire  into  the  ex- 
tent of  his  authority.  1  Parson  on  Contracts  (2d  ed^,  p.  40 ; 
Breen  v.  T.  &  P.  R.  R.  Co.,  50  Tex.,  43 ;  C,  R.  I.  &  P.  R.  R. 
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Co.  V.  Herring,  57  HI.,  59 ;  Keeley  v.  B.,  etc.,  K.  R.  Co.,  67  Me,, 
163 ;  Bennett  v.  K  T.  C.  &  H.  R.  E.  R.  Co.,  69  K  Y.,  594. 

III.  The  judgment  is  excessive,  and  not  supported  by  the  evi- 
dence and  the  pleadings,  and  is  contrary  to  law.  The  amoimt  re- 
covered is  excessive. 

Terrell  &  Walker,  and  James  H.  Burts,  for  appellee. 

I.  The  act  of  March  21,  1874,  referred  to  in  appellant's  brief, 
is  operative,  and  is  the  law  of  this  State  as  to  venue  in  such  cases 
as  tnis.  It  has  been  construed  by  this  court,  and  is  starededsk 
It  was  admitted  that  appellant  had  an  agency  in  Travis  County, 
and  a  copy  of  citation  and  of  petition  was  served  on  him.  Gen. 
Laws  of  Texas,  1874,  31,  32 ;  Breen  v.  T.  &  P.  R.  R.  Co.  44  Tex., 
302. 

II.  If  a  partv  is  an  agent  of  a  corporation  to  issue  tickets  to  the 
travelling  public,  such  corporation,  as  principal,  is  liable  for  the 
negligence  or  misfeasances  of  such  party  in  the  issuance  of  sudi 
tickets.  Henderson  v.  Railroad  Company,  17  Tex.,  573 ;  Merri- 
man  v.  Fulton,  29  Tex.,  97. 

III.  The  action  was  based  on  a  violation  of  the  rights  of  appellee 
and  the  duty  of  appellant  to  appellee,  and  the  public,  and  in  such 
case  the  supreme  court  will  not  grant  a  new  trial  upon  the  ground 
of  excessive  damages  when  it  does  not  appear  at  first  blush  that 
the  damages  are  Mgrantly  excessive,  or  that  the  jury  have  been 
influenced  by  passion,  prejudice  or  partiality.  Cook  v.  Garza,  9 
Tex.,  358 ;  Hoggland  v.  Cothren,  25  Tex.,  345. 

Bonner,  Associate  Justice. — The  assignment  of  errors  raises, 
among  other  questions,  the  following :  That  the  court  erred  in 
rendering  judgment  against  the  defendant  company  on  its  plea  to 
the  jurisdiction ;  that  upon  the  law  and  the  evidence  the  defend- 
ant was  entitled  to  judgment  upon  the  merits,  and  that  the  verdict 
was  excessive. 

1.  It  is  objected  that  though  the  trespass  was  committed  in 
the  county  of  Harris,  in  which  the  defendant  had  its  domicile,  the 
suit  was  brought  in  the  county  of  Travis,  in  which  it  had  simply 
an  agency. 

Section  1,  acts  14th  Leg.,  31,  apj)roved  March  21, 1874,  provides: 
"  That  hereafter  any  public  or  private  corporation,  inducing  ra2- 
road  companies,  •  .  .  may  be  sued  in  any  court  in  tliis  State 
having  jurisdiction  of  the  subject  matter,  in  any  county  where  the 
cause  01  action  or  a  part  theieof  accrued,  or  in  any  coxmty  where 
such  corporation  has  an  agency,  or  representative,  or  in  the  conntr 
in  which  the  principal  office  of  such  corpordtion  is  situated."  Bv 
section  1  of  a  subsequent  act,  same  session  of  the  legifilatuie  (Uth 
Leg.,  107),  approved  April  17,  1874,  it  is  provided: 

"That  any  public  or  private  corporation,  ...  or  any 
association  or  joint  stock  company,  may  be  sued  in  any  court  bar- 
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ing  jurisdiction  of  the  amount  in  controversy,  in  any  county  in 
this  State  in  which  the  cause  of  action  or  a  part  thereof  arose : 

.  .  .  provided,  that  any  suit  against  a  hre  or  marine  insur- 
ance company  or  association  may  be  commenced  in  any  county 
where  the  property  or  any  part  of  the  same  insured  may  be  situ- 
ated ;  and  in  case  of  any  smt  against  any  life  or  accident  insurance 
company  or  association,  suit  may  be  commenced  in  any  county 
where  the  persons  insured,  or  any  of  them,  may  reside  at  the  date  of 
the  suit." 

Neither  of  these  statutes  contain  a  repealing  clause. 

It  is  contended  by  appellant,  that  as  these  two  acts  embrace  the 
same  subject  matter,  the  former  is  repealed,  by  implication,  bv  the 
latter,  and  as  this  contains  no  provision  to  fix  the  venue  simply  by 
reason  of  agency  in  a  particular  county,  the  fact  of  such  agency  in 
Travis  County  did  not  give  the  district  court  of  that  county  juris- 
diction. 

As  said  in  the  recent  case  of  Eailway  Co.  v.  Willie  we  are  not 
advised  wh  v  the  legislature  at  the  same  session  passed  two  separate 
acts  80  similar  in  their  provisions. 

It  would  seem,  from  the  two  sections  abovfe  quoted,  that  the  first 
act  was  intended  to  extend  the  right  to  institute  suits,  more  partic- 
ularly against  railroad  companies,  in  other  courts  than  that  of  the 
county  of  the  domicile  of  the  company ;  and  that  the  second  was 
intended  to  extend  like  remedy  to  any  association,  joint  stock  and 
insurance  company. 

As  they  were  passed  at  the  same  session  of  the  legislature,  a 
more  liberal  rule  of  construction  should  be  allowed  against  the 
repeal  by  implication,  of  the  first  by  the  passage  of  the  second, 
and  we  are  oi  opinion  that  there  is  not  such  irreconcilable  repug- 
nancy between  them  as  to  authorize  us  to  say  that  it  was  tlms  re- 
pealed.   Neill  V.  Keese,  5  Tex.,  23;  Cain  v.  State,  20  Tex.,  355. 

We  do  not  say  that  a  case  might  not  arise  which  would  not  come 
within  the  intention  of  the  legislature,  as  where  suits  should  be 
brought  in  some  county  so  disconnected  with  the  principal  business 
of  the  company,  under  such  circumstances  as  would  show  that  the 
law  which  was  intended  for  the  protection  of  plaintiffs  had  been 
designedly  used  to  the  injury  of  defendants. 

2.  The  ticket  presented  by  the  plaintiff  to  the  conductor  was 
detached  from  tne  stub,  and  had  upon  it  the  words  which  the 
plaintiff  admits  that  he  had  seen — **  not  good  if  detached." 

As  thus  presented,  by  its  express  terms  it  was  not  sufficient  to 
entitle  the  plaintiff  to  demand  that  he  should  be  carried  by  the 
company,  and  tlie  conductor  was  justified  in  rejecting  it. 

Tne  liability  of  the  company,  then,  if  any,  must  rest  upon  the 
improper  issuance  and  sale  of  the  ticket. 

The  testimony  shows  that  it  was  sold  to  plaintiff  by  Jones,  who 
had  no  connection  as  agent  or  otherwise  with  the  defendant  com- 
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pany,  and  which  consequently  was  not  bound  by  his  act;  that  it 
was  issued  by  Andrews,  who  was  the  general  ticket  agent  of  the 
Galveston,  Houston  &  Henderson  EaDroad,  a  different  comparj 
from  the  defendant ;  that  he  was  not  the  agent  of  the  defendant 
company,  and  had  no  authority  whatever  to  issue  tickets  over  it^ 
road,  such  as  that  presented  by  plaintiff ;  his  only  authority  for  tlr!> 
purpose  being  derived  from  a  custom  among  railroad  companies  io 
issue  tickets  of  a  certain  pi'escribed  form. 

At  most,  then,  he  occupied  toward  the  defendant  company  but 
the  relation  of  a  special  a^ent,  with  certain  prescribed  duties,  and 
not  having  been  held  out  by  the  defendant  as  its  agent,  the  plain- 
tiff dealt  at  his  peril  with  him. 

Whatever  may  have  been  the  individual  liability  of  Jones 
or  Andrews,  or  of  the  company  represented  by  him,  for  tLe 
wrongful  act  of  the  issuance  and  sale  of  an  improper  ticket,  the 
defendant,  under  the  circumstances  as  disclosed  by  the  evidence, 
was  not  liable  in  damages.     Story  on  agency,  §  126. 

3.  Even  had  the  defendant  been  liable,  we  feel  constrained  to 
say,  that  under  the  evidence,  the  verdict  seems  excessive.  BQs  re- 
covery was  for  actual  damages  only.  He  was  carried  but  a  few 
miles  from  Houston,  and  was  detained  but  a  few  hours,  and  no 
special  damage  from  inconvenience,  disappointment  or  loss  of  time 
was  proven.  His  slight  sickness  is  not  shown  to  have  been  occa- 
sioned by  the  delay,  as  he  left  Galveston  on  account  of  his  health, 
and  he  was  politely  treated  by  the  conductor. 

Under  these  circumstances,  it  would  seem  that  a  verdict  for 
$750  was  excessive. 

Judgment  reversed  and  cause  remanded. 


Thb  Galena  &  Southern  Wisconsin  R.  R  Co. 

V. 
KiCHAED   BaBBETT. 

(95  lUinoU  Beports,  466.     June  16,  1880.) 

Where  a  contract  is  entered  into  with  a  railroad  company  for  a  certain  nam- 
ber  of  its  bonds  secured  by  first  mortgage,  in  construing  the  same  it 
should  be  read  as  if  the  bonds  and  mortgage  were  set  out  therein  at 
length. 

A  party  subscribed  a  written  agreement  binding  himself,  on  a  certain  con- 
dition, to  take  five  of  the  bonds  of  a  railroad  company  of  $1000  each, 
for  which  he  was  to  pay  $650  for  each  bond  on  Remand  of  the  secretarj, 
he  also  to  receive  five  shares  of  stock  for  each  bond  so  taken,  vhich 
bonds  were  secured  by  a  first  mortgage  on  the  railroad  property  and  ran 
for  twenty  years,  and  bearing  seven  per  cent  interest,  payable  semi- 
annually in  gold  coin,  which  mortgage  provided  that  if  any  of  the 
interest  on  the  bonds  was  not  paid  withm  ninety  days  after  due,  the 
entire  principal  and  interest  coupons  should  become  immedialelj  di^. 
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He  received  and  paid  for  two  of  the  bonds,  upon  -which  the  company 
made  default  in  the  payment  of  interest  for  more  than  ninety  days  before 
it  brought  suit  to  recover  damages  of  him  for  refusing  to  receive  and  pay 
for  the  other  three  bonds :  BIbZI,  that  the  payment  of  interest  on  the 
bonds  was  a  vital  part  of  the  consideration,  and  that  the  failure  to  pay 
the  interest  for  ninety  days  made  the  bonds  become  due  and  payable,  and 
that  the  party,  when  sued  for  not  com{)leting  his  contract,  mi^ht  recoup 
the  amount  due  on  his  two  bonds  against  the  damages  growing  out  of 
his  refusal  to  accept  and  pay  for  the  other  three  bonds. 

A  replication  to  a  plea,  which  neither  traverses  nor  confesses  and  avoids  it,  is 
obnoxious  to  a  general  demurrer. 

A  replication  to  a  plea  of  set-off  of  the  amount  due  on  certain  railroad  bonds 
sold  and  delivered  under  the  contract  sued  on,  which  avers  that  since  the 
commencement  of  the  action  suit  was  brought  to  foreclose  the  mortgage 
securing  these  and  various  other  bonds  by  a  majority  of  the  bondholders, 
with  the  consent  of  the  trustee,  and  a  decree  and  sale  had,  and  the  prop- 
erty of  the  plaintiff,  the  mortgagor,  bought  in  by  a  committee  of  the 
bondholders,  for  the  benefit  of  all  the  bondholders,  in  proportion  to  the 
bonds  held  by  them,  is  bad  as  showing  no  payment  in  whole  or  in  part, 
or  any  tender,  and  as  failing  to  show  any  proceedings  to  foreclose, 
whereby  the  defendant  is  bound  and  concluded. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Jo 
Daviess  County,  the  Hon.  W  m.  Brown,  Judge,  presiding. 

This  was  assumpsit,  by  appellants  against  appellee.  The  decla- 
ration, omitting  the  caption,  is  as  follows : 

"For  that  whereas  the  sai4  plaintiffs,  being  a  railroad  com- 
pany, and  operating  said  railroad  from  Galena,  in  the  State  of 
Illinois,  to  Plattville,  in  the  State  of  Wisconsin,  and  wishing  to 
build  a  branch  of  their  sai^  railroad  to  Wingville  and  equip  the 
same,  and  said  plaintiffs  then  being  insolvent  and  unable  to  raise 
money,  and  owing  a  large  bonded  and  general  indebtedness  at 
the  time,  and  for  the  purpose  of  raising  money  to  build  and  equip 
the  same,  in  the  month  oi  February,  a.d.  1877,  the  defendant,  who 
was  then  president  of  the  corporation  and  a  bondholder  of  said 
company,  with  various  other  persons,  desirous  of  increasing  the 
value  of  their  bonds  by  extending  said  railroad  as  aforesaid, 
entered  into  and  subscribed  to  the  following  contract  and  agreement, 
by  which  they  agreed  to  take  the  number  of  first  mortgage  bonds  of 
the  Galena  &  Southern  Wisconsin  R.  R.  Co.  and  the  shares  of  stock 
set  opposite  their  respective  names,  and  pay  for  the  same  at  the 
rate  of  $650  in  cash  for  each  of  said  first  mortgage  bonds  and  five 
shares  of  stock,  on  demand  being  made  by  the  secretary  of  the  com- 
pany, the  money  to  be  deposited  in  one  of  the  banks  of  Galena  as 
collected,  and  kept  as  a  special  fund  to  be  used  for  building  and 
equipping  an  extension  of  the  Galena  &  Southern  Wisconsin  K.  R. 
to  Wingville,  the  subscription  not  to  be  binding  unless  one  hundred 
of  the  said  bonds  be  subscribed  for.  Which  said  subscription, 
signed  by  the  defendant  and  other  persons,  is  in  the  following 
words  and  figures,  to  wit : 


i 
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"  We,  the  UBderBigned,  hereby  agree  to  take  the  number  of  first 
mortgage  bonds  and  shares  of  stock  of  the  Galena  &  Southern  Wis- 
consin K.  B.  Co.  set  opposite  our  names,  and  to  pay  for  the  same 
at  the  rate  of  $650  in  cash  for  each  one  thousand  dollar  bond  and 
five  shares  of  stock,  on  demand  being  made  by  the  secretary  of  the 
company,  the  money  to  be  deposited  in  one  of  the  banks  of  Galena 
as  collected,  and  kept  as  a  special  fund  to  be  used  for  building  and 
equipping  an  extension  of  the  Galena  &  Southern  Wisconsin  KR 
to  WmgviHe.  This  subscription  not  to  be  binding  unices  one 
hundred  of  the  said  bonds  shall  be  subscribed  for. 

"  Galena,  February,  1877. 


R  Barrett 6  25 

W.  H.  Blewitt 6  25 

James  M.  Ryan 10  50 

J.  H.  Hellman 5  25 

D.  S.  Harris 10  50 


No.  of   {Shares of                                          Ko.  of  Shanscf 

Bonds.      Stock.                                             Bomda.  Stock. 

W.  Ennor 8  40 

D.  Rochford 6  25 

John  Lorrain 5  25 

J.  A.  Burrichter 5  25 

R.  H.  McClellan 5  25 


"  Signed  by  the  above  and  other  persons.  The  said  Richard 
Barrett,  the  defendant,  signing  the  same  by  the  name  and  style  of 
K.  Barrett.  And  said  pmintiSs  aver  said  contract  and  agreement 
here  shown  to  the  court  and  ready  to  be  produced  when  neceesarv; 
and  said  plaintife  further  aver :  There  were  one  hundred  of  tLe 
first  mortj^ge  bonds  and  said  shares  of  stock  of  the  Galena  & 
Southern  W^onsin  K.  R.  Co.  subscribed  under  said  contract  and 
agreement,  and  the  same  thereby  became  binding  and  valid ;  and 
the  plaintiffs  further  aver  that  the  said  defendant,  Richard  Barrett, 
subscribed  for  and  bound  himself  to  pay  in  cash  for  five  first  mort- 

fage  bonds  and  twenty-five  shares  of^stock  aforesaid,  at  the  rate  of 
650  for  each  one  thousand  dollar  bond  and  five  shares  of  stock,  on 
demand  being  made  by  the  secretary  of  the  company,  the  money 
to  be  deposited  in  one  of  the  banks  of  Galena  as  collected,  and  kept 
as  a  special  fund,  to  be  used  for  building  and  equipping  an  exten- 
sion of  the  Galena  &  Southern  Wisconsin  R.  R.  to  Wingville ;  and 
the  plaintiffs  further  aver  that,  by  a  vote  of  the  stockholders  of 
said  Galena  &  Southern  Wisconsin  R.  R.  Co.,  duly  entered  of 
record,  they  agreed  to  build  and  extend  a  brandi  or  extension  of 
their  said  railroad  aforesaid  to  Wingville,  in  consideration  of  said 
subscription  and  the  payment  to  them  in  cash  of  the  respective 
amounts  subscribed  as  aforesaid,  on  demand  being  made  bj  the 
secretary  of  the  company ;  and  the  said  plaintiffs  further  aver  that 
the  directors  of  said  Galena  &  Southern  Wisconsin  R.  R  Co., 
under  and  by  virtue  of  the  vote  of  the  stockholders  aforesaid,  and 
in  consideration  of  said  subsciiption  aforesaid,  and  the  sums  of 
money  paid  and  to  be  paid  on  said  subscription  aforesaid,  to  said 
company  aforesaid,  said  company  proceeded  to  construct  and  bnild 
their  said  extension,  or  brancn  railroad,  from  Phillips'  Comer  afore- 
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said  to  Wingville,  at  ^eat  expense,  to  wit,  at  the  cost  and  expense 
of  $50,000.  And  said  plaintiffs  further  aver  that  a  demand  was 
made,  to  wit,  on  the  lOtn  day  of  May,  a.d.  1877,  by  the  secretary 
of  the  company  aforesaid,  upon  the  said  defendant,  to  pay  for  three 
first  mortgage  bonds  and  fifteen  shares  of  stock  as  aforesaid,  being^ 
for  a  part  of  the  bonds  and  stock  so  subscribed  for  by  said  defend- 
ant as  aforesaid,  being  a  balance  due  and  owing  said  plaintifb  from 
defendant  of  $1950,  and  the  interest  thereon  from  demand  made, 
being  the  balance  due  and  unpaid  by  the  defendant  on  said  sub- 
scription aforesaid ;  by  means  whereof,  and  by  reason  of  the  pre- 
mises, he,  the  said  defendant,  then  and  there  became  liable  to  pay 
to  the  said  plaintiffs  the  said  money  mentioned  according  to  the 
tenor  and  effect  of  said  contract  and  subscription,  and  being  so 
liable,  he,  the  said  defendant,  to  wit,  on  the  15th  day  of  May,  a,d. 
1877,  at  the  county  and  circuit  aforesaid,  undertook  and  promised 
to  pay  the  said  secretary  aforesaid  the  said  sums  of  money  when 
afterwards  requested. 

"  Yet  the  said  defendant,  not  regarding  his  promises,  hath  not, 
althourfi  often  requested  to  do  so,  as  yet  paid  to  the  secretary  or 
plaintiff  the  said  sum  of  $1950,  and  the  interest  thereon  now  due 
and  owing  to  him,  or  any  part  thereof,  but  so  to  do  hath  wholly 
failed  and  refused  and  neglected  to  pay  the  same,  or  any  part 
thereof,  by  which  an  action  hath  accrued  to  the  said  plaintiffs,  to 
have  and  recover  from  said  defendant  the  said  sum  oi  $1950,  and 
the  interest  thereon  from  demand,  as  a  special  fund  as  aforesaid, 
to  build  and  equip  said  branch  or  extension  of  said  railroad  as 
aforesaid,  to  their  damage  of  $5000,  and  therefore  they  sue,"  etc., 
etc. 

It  is  only  necessary  to  notice  appellee's  fourth  plea,  which  is  aa 
follows : 

"  And  for  a  further  plea  in  this  behalf  as  to  the  said  first  count, 
said  defendant  says  actio  non,  because  he  says  that  the  terms  of 
said  supposed  contract  of  subscription  on  the  part  of  said  plaintiffs 
with  saia  defendant  were,  that  on  the  payment  of  each  and  every 
sum  of  $650  in  cash  they  would  deliver  to  said  defendant  five 
shares  of  stock,  and  one  of  their  first  mortgage  bonds  of  $1000,  in 
and  by  each  one  of  which  said  bonds  in  the  sum  of  $1000  in  gold 
coin  of  the  United  States,  which  they  promised  to  pay  to  the 
bearer  in  twenty  years  from  the  date  of  said  bond,  with  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum,  payable  semi- 
annually in  gold  coin  of  the  United  States,  on  the  first  days  of 
April  and  October  of  each  and  every  year,  upon  the  presentation 
and  surrender  of  the  coupons  annexed  thereto,  as  tliey  became 
severally  due,  and  which  bonds  were  covered  by  a  further  agree- 
ment on  the  "part  of  said  plaintiffs,  that  if  they  should  fail  to  pay 
any  of  said  mterest,  when  the  same  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  and  should  remain  in  such 
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default  for  the  space  of  ninety  days,  then,  and  in  that  case,  tliQ 
principal  of  said  bonds  should  become  immediately  dne,  payable 
and  collectable.     That  in  part  compliance  with  said  supposed  sub- 
scription, the  said  defendant,  on,  to  wit,  the  15th  day  ox  June,  ad. 
1877,  paid  to  said  plaintiffs  the  sum  of  $650  in  cash,  and  received 
therefor  from  said  plaintijBEs  five  shares  of  their  stock  and  one  of 
their  said  first  mortgage  bonds,  Xo.  352,  pursuant  to  said  supposed 
subscription,  bearing  date  the  day  and  year  lajst  aforesaid,  with 
interest  coupons  annexed  thereto  as   aforesaid,  the   first  thereof 
becoming  due  on,  to  wit,  the  first  day  of  April,  a.d.  1878;  and  in 
the  further  part  compliance  with  said  supposed  subscription  the 
said  defendant,  on,  to  wit,  the  15th  day  of  June,  a.d.  1877,  {jaid 
said  plaintiflEs  a  further  sum  of  $650  in  cash,  and  received  there- 
for irom  said  plaintiflEs,  pursuant   to  said   supposed  subscription, 
another  five  shares  of  their  stock  and  another  ©f  their  said  fir&t 
mortgage  bonds,  Xo.  395,  bearing  date  the  day  and  year  last  afore- 
said, with  interest  coupons  annexed  thereto  as  aforesaid,  the  first 
thereof  becoming  due  on  the  first  day  of  April,  a.d.  1878,  which 
said  two   bonds  and  the  interest   coupons   thereto  respectively 
annexed,  the  said  defendant  owned  and  possessed  from  the  day  of 
the  date  thereof  e\rer  since ;  and  said  defendant  avers  that  the  said 
plaintiffs  did  not  pay  said  interest  on  either  one  of  said  bonds,  or 
any  part  thereof,  when  the  same  became  due  and  pajrable,  or  at 
any  other  time  whatever,  according  to  the  tenor  and  enect  thereof, 
or  in  any  other  manner  whatever,  but  wholly  failed  therein,  and 
was  in  default  in  the  payment  of  said  interest  on  each  one  of  said 
bonds  for  more  than  ninety  days  before  the  commencement  of  this 
suit,  whereby  the  whole  principal  sura  of   each  of  said  bonds 
became  and  was  due  and  payable  to  said  defendant,  as  was  also  the 
interest  thereon,  as  therein  promised,  before  the  day  of  the  com- 
mencement of  said  suit,  to  wit,  at  the   county  afoi'esaid,  and  said 
plaintiffs  have  not  paid  said  two  bonds,  or  either  one  of  them,  or  any 
part  thereof,  to  said  defendant,  or  otherwise  howsoever,  or  per- 
formed in  any  manner  their  said  part  of  said  supposed  contract  of 
subscription,  but  have  wholly  failed,  neglected,  and  refused  so  to 
do,  to  the  great  damage  of  said   defendant,  to  wit,  in  the  sum  of 
$3000,  which  sum  exceeds    the  said  dama^  sustained  by  said 
plaintiffs  by  reason  of  the   non-performance  by  said  defendant  of 
the  other  part  of  said  supposed  contract  of  subscription  in  said  firet 
count  mentioned,  and  tiie  said  defendant  is  entitled,  and  hereby 
offera  to  recoup  so  much  of  the  said  damages  sustained  by  said  de^ 
fendant  as  shall  equal  the  said  damages  sustained  by  said  plaintife 
by  reason  of  the  matters  set  forth  in  said  first  count.    And  this  the 
said  defendant  is  ready  to  verify ;  wherefore  he  prays  judgment,'' 
etc. 

Appellants  filed  two  replications  thereto,  as  follows : 

First,  And   the   said   plaintiffs,  for   replication  to  defendant's 
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fourth  amended  plea  of  recoupment  by  him  filed  in  the  above 
cause,  say,  precluai  non,  because  they  say  that  the  first  mortgage 
bonds,  being  Nos.  362  and  395,  with  the  coupons  attached 
thereto,  as  merein  pleaded,  were  and  are  the  bonis  and  general 
indebtedness  of  the  said  plaintiffs,  and  were  secured  under  me  said 
first  mortgage,  on  said  railroad  and  its  property,  made  on  the  firet 
of  October,  a.d.  1872,  and  that  said  railroad  company,  at  and 
before  the  making  of  the  contract  and  agreement  sued  on,  was 
insolvent  and  had  made  default  in  the  payment  of  the  interest  on 
its  bonds ;  and  the  defendant  was  the  president  of  said  railroad 
company  and  the  holder  of  the  first  mortgage  bonds  aforesaid,  and 
wishing  to  build  and  extend  said  railroad  to  increase  the  value  of 
said  first  mortgage  bonds  then  held  by  him,  and  being  unable  to 
raise  money  therefor,  said  defendant  and  other  bondholders,  as 
aforesaid,  entered  into  said  contract  and  agreement  sued  on,  at  the 
instance  and  by  the  procurement  of  the  said  defendant,  to  create  a 
separate  and  special  fund  for  the  purpose  of  constructing  and 
equipping  said  extension  or  branch  railroad,  and  the  said  defend- 
ant then  and  there  subscribed  for  five  of  said  first  mortgage  bonds 
for  $1000  each,  and  twenty-five  shares  of  stock  of  $100  each  in 
said  company,  and  agreed  to  pay  in  cash  for  each  of  said  first  mort- 
gage bonds  and  five  shares  of  stock  aforesaid  the  sum  of  $650,  as  a 
special  fund  to  build  and  extend  said  railroad  as  aforesaid ;  and  the 
said  defendant  well  knew  that  the  said  plaintiffs  had  made  default 
in  the  payment  of  the  coupons  and  interest  on  said  first  mortgage 
bonds,  and  that  said  first  mortgage  bonds,  by  reason  of  not  paying 
the  interest  on  said  bonds,  were  by  their  terms  then  due  and  pay- 
able when  said  contract  and  agreement  sued  on  were  made  and 
entered  into ;  and  when  the  bonds  therein  pleaded  were  delivered 
to  said  defendant  under  said  contract,  they  were  depreciated  in 
value  and  sold  at  said  depreciation  in  consequence  tnereof ;  and 
said  defendant  entered  into  said  contract  to  give  value  to  said  bonds 
and  procured  others  of  his  co-obligors  to  enter  into  the  same  to 
raise  money  as  a  special  fund  to  build  and  equip  said  branch  or 
extension  as  aforesaid,  and  said  bonds  aforesaid,  when  taken  by 
said  defendant,  was  the  general  indebtedness  of  said  company,  and 
all  of  said  bonds,  as  well  those  to  be  paid  under  said  contract  as 
those  issued  before,'  were  secured  as  first  lien  on  the  said  railroad 
and  the  branch  and  an  extension  so  to  be  built  with  said  special 
fund  aforesaid,  and  plaintiffs  aver  the  bonds  so  taken  by  said  de- 
fendant, as  pleaded,  in  part  performance  of  said  contract  sued  on, 
as  an  equitable  set-off  or  recoupment  to  the  cause  of  action  sued 
on,  would  be  a  fraud  on  his  co-obligors  and  the  creditors  of  said 
trust  fund,  and  inequitable  in  defeating  the  object  of  the  contract 
sued  on,  and  thereby  enable  the  defendant  to  pay  his  liability  to  a 
trust  fund  under  his  special  contract  sued  on,  and  recover  against 
said  plaintiffs  on  its  general  indebtedness  and  twenty-five  shares  of 
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stock  in  said  company,  without  any  consideration  therefor  what- 
ever. And  this  the  plaintifEB  are  ready  to  verify ;  wherefore  they 
pray  judgment,  etc. 

Second,  And  the  said  plaintifib,  for  replication  to  defendant' a 
fourth  amended  plea,  say  precliidi  non,  b^nse  they  say  that  the 
said  first  mortgage  bonds  Nos.  352  and  395,  with  the  interest  cou- 
pons attached  thereto,  as  therein  pleaded,  were  first  mortgage 
bonds  on  said  railroad  and  its  property,  and  that  since  the  making 
of  said  contract  sued  on,  and  smce  the  commencement  of  this  snit, 
a  majority  of  the  bondholders,  with  the  consent  of  the  tmstees 
named  in  said  mortgage  aforesaid,  instituted  proceedings  in  the 
Circuit  Court  of  said  Jo  Daviess  County,  Illinois,  to  foreclose  said 
mortgage  in  favor  of  said  bondholders,  and  that  a  decree  of  fore- 
closure was  duly  entered  in  said  court  for  the  benefit  of  all  the 
bondholders,  and  said  railroad  and  all  its  property  was  under  the 
said  order  and  decree  aforesaid,  duly  sola  under  said  decree  of 
foreclosure,  to  wit,  on  the  3d  day  oi  May,  1879,  and  purcha^  in 
by  a  committee  of  bondholders  as  trustees  for  the  benefit  of  all  the 
bondholders  in  proportion  to  the  bonds  held  by  them ;  and  plain- 
tiffs aver  that  said  bonds  and  the  interest  coupons  above  pleaded 
as  a  recoupment  in  said  plea  aforesaid  are  included  in  said  fore- 
closure sale  and  purchase  in  said  foreclosure  proceedings  aforesaid, 
and  are  not  the  subject  matter  of  recoupment  in  said  suit  as 
pleaded.  And  this  they  are  ready  to  verify;  wherefore  they  pray 
judgment,  etc. 

Appellee  demurred  to  these  replications.  The  court  sustaining 
the  demurrer,  and  appellants  electing  to  stand  by  their  demurrer, 
judgment  was  given  in  favor  of  appellee  on  his  fourth  plea,  to  all 
of  which  appellants  excepted.  The  case  was  taken  by  tne  present 
appellants,  by  appeal,  to  the  Appellate  Court  of  the  Second  Dis- 
trict. That  court  affirmed  the  judgment  of  the  Circuit  Court,  and 
appellants  bring  the  case  by  appeal  to  this  court. 

Mr.  M.  Y.  Jolinson  and  Mr.  K.  G.  IngersoU,  for  the  appellanta : 

The  whole  case  is  comprised  in  two  propositions — ^nrst,  is  the 
plea  of  recoupment,  as  filed,  an  answer  to  the  declaration,  and  a 
good  plea  in  bar  to  the  action  ?  And,  second,  are  the  replications, 
or  either  of  them,  an  answer  to  the  plea  ? 

To  determine  these  questions  the  court  must  look  to  the  deelaia- 
tion,  and  the  contract  sued  on,  and  construe  the  contract  in  the 
light  of  the  pleadings,  the  consideration  for  the  contract— the 
thing  done  and  to  be  done,  and  the  object  and  purposes  of  the  con- 
tract and  then  give  such  a  construction  as  was  intended  by  the 
parties. 

A  recoupment  is  an  equitable  set-off ;  it  must  be  mutual  between 
the  same  parties,  but,  unlike  a  set-off,  is  restricted  to  the  same 
transaction,  and  will  permit,  in  mitigation  of  damages,  a  tort  or 
contract,  to  the  extent  of  plaintiffs'  damages,  but  no  recovery  can 
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be  had,  as  in  a  set-off.  The  damages  to  be  recouped  must  grow 
out  of  the  contract,  or  subject  matter  of  the  snit,  and  are  allowed 
because  the  plaintiffs  have  not  complied  with  some  cross-obligation 
of  the  contract  sued  on,  or  have  violated  some  duty  the  law  im- 
posed on  them  in  making  or  performing  the  contract.  Waterman 
%\  Clark,  ct.  al.,  76  111.,  428 ;  Evans  v.  Hughey,  id.,  116. 

The  recoupment  set  up  to  pay  interest  on  the  bonds  is  an  inter- 
polation in  the  contract  sued  on,  and  is  no  part  of  it,  and  it  was  not 
taken  into  consideration  in  making  the  contract,  any  more  than 
that  the  stock  would  pay  a  dividend.  The  breach  set  up,  and  what 
is  attempted  to  be  recouped,  is  an  independent  contract.  The  con- 
tract to  pay  interest  on  the  bonds  has  no  connection  with  the  con- 
tract to  purchase  the  bonds  and  stock. 

We  may  be  told,  in  a  suit  upon  a  promissory  note  given  for 
land,  damages  under  a  covenant  in  the  deed  of  the  land  may  be  re- 
couped against  a  suit  on  the  note,  when  the  note  and  deed  are 
separate  instruments ;  and  they  may  cite,  Christy  v.  Ogle's  Exrs., 
33  111.,  295 ;  Sheeler  v.  Sheeler,  43  id.,  163 ;  Sawyer  v.  Fincher, 
27  id.,  347;  Prairie  Farmer  Co.  v.  Taylor,  69  id.,  440. 

In  all  these  cases  the  damages  to  be  recouped  grow  out  of  the 
contract,  or  subject  matter  of  the  suit,  and  are  allowed  because 
there  has  been  a  non-compliance  with  some  cross-obligation  of  the 
contract  sued  on,  or  some  violation  of  duty  the  law  imposed,  in 
making  or  performing  the  contract  sued  on  ;  and  the  same  may  be 
said  of  Haskell  v.  Brown,  66  111.,  29. 

What  is  recoupment  ?  The  books  declare  it  to  be  an  equitable 
set-off.  It  is  keeping  back,  witholding  au  amount  due,  stopping 
payment  in  mitigation  of  damages  growing  out  of  the  contract 
sued  upon.  Stow  v.  Yarwood,  et.  aC,  14  111.,  426  ;  Hubbard  v. 
Eogers,  64  id.,  437 ;  Waterman  v.  Clark,  et.  al.,  76  id.,  430 ;  Whit- 
ney  v,  Lewis,  21  Wend.,  133. 

The  contract  sued  on  is  an  agreement  between  the  co-obligors  to 
purchase  bonds  and  stock  to  create  a  special  fund  to  build  an  ex- 
tension to  the  railroad.  It  is  a  trust  fund  for  that  special  purpose, 
set  aside  and  separated  from  the  money  of  the  company,  to  be 
deposited  in  the  bank  as  a  special  fund. 

under  a  recoupment  the  defendant  may  show  any  violation  of 
the  contract  sued  on,  that  goes  to  show  the  consideration  less  valu- 
able, but  he  must  resort  to  an  independent  action  for  dam^es 
affecting  him  in  any  other  respect.  8  Mees.  &  Wei.  (Ex.  K.), 
858 ;  8  Campb.  R,  450 ;  1  Brown  (Ky.  R),  33 ;  9  How.  (U.  S. 
R),  231. 

There  can  be  no  recoupment  in  setting  up  the  breach  of  an 
independent  contract  to  the  one  sued  on.  Batterman  v.  Pierce,  3 
Hill,  171. 

The  right  of  the  defendant  to  recoup  damages  is  allowed,  only, 
on  the  ground  the  plaintiffs  have  not  complied  with  some  cross- 
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obligation  of  the  contract  sned  on,  or  Lave  violated  some  duty  the 
law  imposed  on  them  in  making  or  performing  the  contract  sued 
on.  4  Wend.,  483 ;  10  Barb.,  55 ;  3  Ind.,  72,  365;  4  id.,  533;  15 
B.  Mon.,  454;  7  Ala.  (N.  S.),  753;  17  Ark.,  270;  4  Mick,  69;  3d 
Maine,  382. 

Bat  this  plea  does  not  answer  the  whole  declaration,  or  admit  or 
avoid  it. 

The  two  replications  are  good  answers  to  the  defence  presented 
by  the  plea.  They  avoid  the  plea  and  entitle  the  plaintiffs  to  re- 
cover. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  appellee : 

Under  the  statute,  no  mutuality  of  debts  or  demands  is  required; 
but  in  any  action  upon  any  contract  any  claim  or  demand  may  be 
set  off,  and  any  bond  or  other  instrument,  under  seal,  may  be  set 
off,  and  demands  on  simple  contracts  may  be  set  off  against 
demands  on  sealed  instruments,  judgments,  and  decrees.  Kev. 
Stat,  1874,  p.  777,  sees.  19-30. 

The  words,  "  claims  and  demands,"  embrace  more  modes  of  in- 
debtedness than  "  mutual  debts,"  under  the  English  statute.  Oar 
statute  is  more  comprehensive,  embracing  claims  and  demands  of 
any  description  as  subjects  of  set-off ;  but  under  the  English  statute 
they  must  be  mutual  and  due  in  the  same  right.  Edwards  <?.  Todd, 
1  Scam.,  463 ;  Heckenkemper  v,  Dingwehrs,  32  111.,  640. 

Statutes  of  set-off  shoula  receive  a  liberal  construction.  From 
feeble  beginnings  they  have  been  successively  enlarged.  Water- 
man on  Set-off,  p.  25,  sec.  24. 

An  agreement  to  pay  in  cash,  or  in  any  specific  way,  or  an  ex- 
press negative  of  set-off  does  not  prevent  set-off.  2  Pars.,  on  Ccmt, 
248. 

Demands  are  due  in  the  same  right  where  each  may  be  sued  for 
without  specifying  any  representative  character,  and  the  party  to 
the  suit  has  a  legal  right  to  the  application  of  the  funds  wnen  col- 
lected.    Wat.,  Set-off,  p.  176,  sec.  150. 

The  rules  of  set-off  are  the  same  in  eqnity  as  at  law.  Ibid.,  125, 
n  * 

If  not  a  proper  setoff  at  law,  there  is  no  relief  in  equity,  unleea 
the  plaintiff  is  insolvent.     Ibid.,  471,  sec  450 ;  19,  sec.  17. 

Assignment  of  a  judgment  by  an  insolvent  affords  equitable 
grounds  of  setoff  against  it  in  the  hands  of  the  assignee,  even  in  a 
case  free  from  fraud.     Ibid.,  453,  sec.  434,  n.  *. 

A  debt  paid  by  a  surety  may  be  set  off,  in  equity,  against  his 
subscription  for  stock  assigned  to  and  sued  for  by  a  creditor  of  an 
insolvent  railroad  company  in  its  name.     Ibid.,  455,  sec  455,  n.  *. 

A  claim  for  lumber  may  be  set  off  against  a  note  given  after 
insolvency,  in  payment  for  a  subscription  to  stock  in  an  insolFent 
joint  stock  corporation.     Ibid.,  191,  sec.  166. 


GALENA  &  BOUTHEBN  WIS.  E,  B.  CO.  V.  BABBETT.    629 

Recoupment  is  a  departure  from  the  rules  of  law,  to  do  equity 
at  law,  when  it  could  not  otherwise  be  attained,  or  without  ex- 
pensive process.  It  arises  out  of,  or  is  connected  with,  the  con- 
tract in  suit.     Ibid.,  480,  sees.  463,  464. 

It  is  but  an  improvement  on  the  doctrine  of  failure  of  consider- 
ation.    Ibid.,  481. 

It  is  properly  set  up  by  plea,  thereby  apprising  the  plaintiff,  in 
advance,  of  the  defence.     Waterman  v.  Clark,  76  111.,  431. 

As  to  other  and  various  cases  in  which  recoupment  is  allowable, 
counsel  cited,  Christy  v.  Ogle's  Exrs.,  33  111.,  296 ;  Streeter  v. 
Streeter,  43  id.,  163 ;  Sawyer  v.  Fincher,  27  id.,  347 ;  Prairie  Far- 
mer V.  Taylor,  69  id.,  440 ;  HaskeU  v.  Brown,  65  id.,  29 ;  Fessler  v. 
Love,  43  Pa.  St.,  313 ;  Waterman's  Set-off,  482,  557,  519,  490, 
536-7. 

The  replications  are  both  substantially  bad,  and  present  no  an- 
swer to  the  plea. 

Per  Curiam  :  The  grounds  upon  which  the  judgment  of  the 
Appellate  Court  is  sought  to  be  reversed,  are : 

1.  There  can  be  no  recoupment'  on  account  of  the  failure  to  pay 
the  interest  due  upon  the  bonds  paid  for  by  appellee  and  delivered 
to  him  on  the  contract  upon  which  suit  is  brought. 

2.  The  plea  of  recoupment  is  not  a  sufficient  answer  to  the 
declaration. 

3.  Assuming  the  plea  to  be  a  sufficient  answer  to  the  declaration, 
the  replications  are  a  sufficient  answer  to  it. 

The  first  and  second  of  these  grounds  will,  for  convenience,  be 
considered  together. 

The  contract  declared  upon  is :  "  We,  the  undersigned,  hereby 
agree  to  take  the  number  of  firat  mortgage  bonds  and  shares  of 
stock  of  the  Galena  &  Southern  Wisconsin  R.  K.  Co.  set  opposite 
our  names,  and  to  pay  for  the  same  at  the  rate  of  $650  in  cash  for 
each  $1000  bond  and  five  shares  of  stock,  on  demand  being  made 
by  the  secretaiy  of  the  company,  the  money  to  be  deposited  in  one 
of  the  banks  oi  Galena  as  collected,  and  kept  as  a  special  fund,  to 
be  used  for  building  and  equipping  an  extension  of  tlie  Galena  and 
Southern  Wisconsin  R.  R,  to  w  ingviUe.  This  subscription  not  to 
be  binding  unless  one  hundred  of  the  said  bonds  shall  be  subscribed 
for." 

The  first  mortgage  bonds  of  the  Galena  &  Southern  Wisconsin 
R.  R.  Co.,  which  the  subscribers  thus  agree  to  take,  bind  appel- 
lants to  pay  the  amount  thereof  in  gold  coin  of  the  United  States 
to  bearer,  in  twenty  years  from  date,  with  interest  thereon  at  the 
rate  of  seven  per  cent  per  annum,  payable  semi-annually,  in  gold 
coin  of  the  United  States,  on  the  first  days  of  April  and  October 
of  each  and  every  year,  upon  the  presentation  of  the  coupons  an- 
nexed thereto  as  they  severally  become  due.  And  they  are  affect- 
2  A.  d;  £.  R  Ca8.^34 
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ed  by  the  further  agreement  on  the  part  of  appellants,  set  forth  in 
the  mortgage,  that  if  they  should  fail  to  pay  any  of  said  interest, 
when  the  same  becomes  due  and  payable  according  to  the  tenor  and 
effect  of  the  bond,  and  should  remain  in  default  for  the  space  of 
ninety  days,  then  and  in  that  case,  the  principal  of  said  bonds 
should  become  immediately  due  and'  payaole  and  collectable,  as  is 
shown  by  the  plea. 

And  it  is  alleged  in  the  plea  that,  ^'  in  compliance  with  said  sup- 
posed subscription  (the  contract)  the  said  deiendant  (appellee)  on 
the  15th  day  of  June,  1877,  paid  to  said  plaintiffs  (appeUants)  the 
sum  of  $650  in  cash,  and  received  therefor  from  said  plaintiffs 
(appellants)  five  shares  of  their  stock  and  one  of  their  said  first 
mortgage  bonds,  No.  352,  pursuant  to  said  supposed  subscription 
(the  contract),  bearing  date  the  day  and  year  last  aforesaid,  with 
interest  coupons  annexed  thereto  as  aforesaid,  the  first  thereof 
becoming  due  on  the  firet  day  of  April,  1878 ;  and  in  the  further 
part  compliance  with  said  supposed  subscription  (the  contract)  the 
said  defendant  f appellee),  on  the  15th  day  of  June,  1877,  paidsaiJ 
plaintiffs  (appellants)  a  inrther  sum  of  $650  in  cash,  and  received 
therefor  from  said  plaintiffs  (appellants),  pursuant  to  said  supposed 
subscription  (the  contract),  another  five  shares  of  their  stock  and 
another  of  their  said  first  mortgage  bonds,  Ko.  395,  bearing  date 
the  day  and  year  last  aforesaid,  with  interest  coupons  annexed 
thereto  as  aforesaid,  the  first  thereof  becoming  due  on  the  first  day 
of  April,  1878,  which  said  two  bonds,  and  me  interest  coupons 
thereto  respectively  annexed,  the  said  defendant  (appellee)  owne«l 
and  possessed  from  the  day  of  the  date  thereof  ever  since ;  and  said 
defendant  (appellee)  avers  that  the  said  plaintiffe  (appellants)  did 
not  pay  said  interest  on  either  of  said  bonds,  or  any  part  thereof, 
when  the  same  became  due  and  payable,  or  at  any  other  time  what- 
ever, according  to  the  tenor  and  effect  thereof,  or  in  any  other 
manner  whatever,  but  wholly  failed  therein,  and  was  in  deiault  in 
the  payment  of  said  interest  on  each  one  of  said  bonds  for  nion* 
than  ninety  days  before  the  commencement  of  this  suit,  wherebv 
the  whole  principal  sum  of  each  of  said  bonds  became  and  was  dne 
and  payable  to  said  defendant  (appellee),  as  was  also  the  interest 
thereon,  as  thereon  promised,  before  the  day  of  the  commencement 
of  said  suit,  .  .  and  said  plaintiffs  (appellants)  have  not  paid  said 
two  bonds,  or  either  one  of  them,  or  any  part  thereof,  to  said  defend- 
ant (appellee),  or  otherwise  howsoever,  or  performed  in  any  man- 
ner their  said  part  of  said  supposed  contract  of  subscription  (the  eon- 
tract),  but  have  wholly  failed,  neglected  and  refused  so  to  do,  to 
the  great  damage  of  said  defendant  (appellee),  to  wit,  in  the  sum  of 
$3000,  which  sum  exceeds  the  said  aamages  sustained  by  s&ii 
plaintiffs  (appellants),  by  reason  of  the  non-performance  by  said 
defendant  (appellee)  of  the  other  part  of  said  supposed  contract  of 
subscription  m  said  first  count  mentioned,  and  the  said  dcfendanl 
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(appellee)  is  entitled,  and  hereby  offers  to  recoup  so  much  of  the 
said  damages  sustained  by  the  said  plaintiffs  (appellants),  by  rea- 
son," etc,  etc. 

In  giving  a  construction  to  the  contract,  it  should  be  read  as  if 
the  bonds  and  mortgage  were  set  out  therein  at  length,  and  thus 
reading  the  contract,  it  is  manifest  that  the  undertaking,  on  the 
part  01  appellee,  is  in  the  nature  of  a  promise  to  make  a  loan  to 
appellants  of  the  amount  indicated  by  the  subscription,  for  the 
length  of  time,  and  upon  the  terms  specified  in  the  bonds  and 
mortgage,  for  the  bonus  of  the  stock. 

The  payment  of  interest,  in  this  view,  is  a  vital  part  of  the  con- 
sideration, and  effects  the  entire  contract.  By  the  terms  of  the 
bonds  the  failure  to  pay  interest  for  the  prescribed  ninety  days, 
mBjie  the  bonds  become  due  and  payable,  and  on  the  principle  of 
Christy  v.  Ogle's  Exrs.,  33  111.,  295,  and  Streeter  v.  Streeter,  43 
111.,  155,  appellee  has  the  right  to  recoup  the  amount. 

In  the  present  suit  no  other  parties  than  the  appellants  and  the 
appellee  have  any  interests  that  can  be  regarded.  Nor  do  we  con- 
ceive that  there  is  anything  in  the  character  of  the  contract  be- 
tween appellants  and  appellee  that  exempts  it  from  the  application 
of  the  doctrine  of  recoupment.  The  contract  was  directly  oet ween 
appellants  and  appellee,  and  not  between  different  stockholders, 
and  the  mere  promise  that  the  money  should  be  used  in  a  particu- 
lar way  did  not  create  a  trust  devoting  it  to  that  particular  use  and 
no  other.  There  is  no  undertaking  that  the  money  should  be  used 
for  no  other  purpose  than  that  specified,  and  the  implication  is 
that  it  should  oe  used  for  that  purpose  only  if  deemed  necessary. 
It  does  not  appear  hei*e  that  any  others  than  appellants  have  claims 
upon  this  fund,  for  we  cannot  regard  the  mere  statement  in  the 
declaration,  that  the  suit  is  for  the  use  of  a  particular  person,  evi- 
dence upon  which  to  base  a  decision. 

We  are  of  opinion  that  there  can  be  a  recoupment  on  account  of 
the  failure  to  pay  the  interest  due  upon  the  bonds  paid  for  bv 
appellee  and  delivered  to  him,  and  that  the  fourth  plea  is  a  sum- 
cent  answer  to  the  declaration. 

The  first  replication  to  the  fourth  plea  neither  traverses  nor  con- 
fesses and  avoids  it,  and  for  this  reason  was  obnoxious  to  a  general 
demurrer. 

The  second  replication  attempts  to  set  up  matters  in  avoidance 
of  the  fourth  plea.  It  does  not  show  payment  in  whole  or  in  part 
of  the  bonds  nor  any  tender  thereof,  nor  any  proceeding  in  regard 
to  snch  bonds  by  wnich  appellee  is  bound  and  concludea. 

The  demurrer  was  properly  sustained  to  both  replications.    We 
see  no  cause  to  disturb  the  judgment  of  the  Appellate  Court. 
Judgment  affirmed. 
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V. 

Spraoue. 

(Advance  Ccue^  U,  8.  Supreme  Court.  —October  Term^  1880.) 

1.  The  possession  of  negotiable  bonds  carries  with  it  the  title  to  the  holder, 

and  where  the  purchaser  of  such  paper  pays  a  full  and  valuable  cou&ider- 
ation,  the  facts  that  the  seller  was  an  officer  of  the  railroad  which  issued 
them,  was  not  the  owner  of  the  bonds,  but  held  them  merely  for  the  rail- 
road company,  and  that  the  railroad  company  never  received  the  proceeds 
of  the  sale,  will  not  affect  the  position  of  a  bona  fide  purchaser  as  imio* 
cent  holder  for  value. 

2.  In  the  case  of  a  railroad  mortgage,  when  there  is  a  discrepancy  between  the 

terms  of  the  bond  and  of  the  mortgage,  the  bond  being  the  principal 
thing  containing  the  obligation  of  the  company,  and  the  mortgage  a 
mere  security  to  ensure  the  performance  of  that  obligation,  the  termfi  of 
the  bonds  should  control. 
8.  Where  the  bond  contains  a  statement,  that  upon  default  in  payment  of 
interest  for  six  months,  the  principal  shall  become  due  upon  demand, 
the  presence  of  two  past-due  coupons  upon  the  bond  is  not,  of  itself, 
sufficient  evidence  of  the  dishonor  of  the  bonds  to  which  they  were 
attached. 

Appeal  from  tlie  Circuit  Court  of  the  United  States  for  tbe 
District  of  Indiana. 

Woods,  J. — This  case  was  an  appeal  from  a  part  of  the  decjee 
of  the  United  States  Circuit  Court  for  the  District  of  Indiana, 
made  in  a  suit  in  equity,  in  which  the  Union  Trust  Company  of 
New  York  was  complainant  and  the  Indiana  &  Illinois  Central 
Kailway  Company  and  others  were  defendants.  The  suit  was 
brought  for  the  foreclosure  of  a  mortgage  upon  the  appellant's 
property,  and  resulted  in  a  decree  of  foreclosure  and  sale.  An  in- 
terlocutory decree  directed  a  master  of  the  court  to  ascertain  and 
report  to  the  court  the  names  of  all  persons  who  were  holdere  of 
bonds  and  coupons,  which  had  been  duly  issued  under  the  mort- 
e,  and  which  were  entitled  to  share  in  the  proceeds  of  the  sale. 

nder  this  order  of  reference,  Henrietta  P.  Sprague,  the  appellee, 
presented  a  claim  to  be  the  owner  and  holder  of  seventy-five  bonds 
numbered  from  629  to  703  inclusive,  of  $1000  each,  with  coupons 
attached.  The  railway  company,  by  its  solicitor,  objected  to  the 
allowance  of  the  respondent's  claim.  The  master  heard  the  proofs 
of  the  parties  and  the  arguments  of  their  counsel,  and  reported 
that  Mrs.  Sprague  had  made  suflScient  proof  of  her  ownerBnip  of 
the  bonds  in  question,  and  that  they  were  entitled  to  be  paid  ont 
of  the  purchase-money  of  the  railroad.  To  this  report  the  railroaj.1 
company  filed  exceptions.  The  court,  at  the  May  term,  1S7S, 
overruled  the  exceptions,  and  entered  a  decree  directing,  among 
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otlier  things,  that  the  seventy-five  bonds  of  the  appellee,  with  the 
coupons  thereto  annexed,  should  be  allowed  as  valid,  and  as  secured 
equally  with  the  other  outstanding  bonds  by  the  mortgage  fore- 
closed, and  that  said  bonds  be  paid  their  pro  rata  shares  out  of  the 
proceeds  of  the  foreclosure.  From  this  order,  and  this  part  of  the 
foreclosure  decree  in  the  cause,  the  railway  company  brings  this 
appeal.  Mrs.  Sprague,  the  appellee,  was  the  widow  and  adminis- 
tratrix of  John  H.  Sprague,  deceased.  J.  Elliot  Condict  had  long 
been  a  friend  of  her  husband,  doing  business  in  New  York  in  rail- 
way securities,  under  the  style  of  "  Condict  &  Co.,  bankers  and 
brokers."  In  February,  1870,  Mrs.  Sprague  loaned  Condict 
$25,000,  for  which  she  took  his  note.  Before  its  maturity  he 
advised  her  to  buy,  and  offered  to  sell  her,  $75,000  of  the  first 
mortgage  bonds  of  the  Madison  &  Portage  Kailwav  Company. 
She  made  the  purchase  for  the  price  of  $60,000.  Sue  paia  this 
sum  partly  by  giving  up  to  Condict  his  note  to  her  for  $25,000, 
money  loaned,  and  the  residue  in  securities  at  the  market  price, 
This  purchase  was  made  in  November,  1870.  The  Madison  & 
Portage  Railway  Company  failing  to  pay  interest  on  its  bonds, 
Mre.  Sprague,  on  June  2-4,  1871,  at  Condict's  instance,  returned  to 
Lim  the  Madison  and  Portage  bonds,  and  received  from  him  in 
exchange  seventy-five  bonds,  ^r  $1000  each,  of  the  Indiana  &  Illi- 
nois Central  Railroad  Company .^ 

•  These  bonds  were  dated  April,  1870.  They  were  secured  by 
a  mortgage  or  deed  of  trust  of  the  same  date.  At  the  time  of  the 
exchange  by  Mrs.  Sprague  of  Madison  &  Portage  bonds  for  these 
bonds,  on  June  24,  1871,  the  bonds  which  she  received  had  attached 
to  them  all  the  coupons,  beginning  from  the  date  of  the  bonds, 
sixty  in  number.  Of  these  coupons,  two,  the  one  payable 
October  1,  1870,  and  the  one  payable  April  1,  1871,  for  thirty- 
five  dollars  each,  were  past  due  and  unpaid.  The  bonds  con- 
tained this  provision :  "  In  case  of  the  non-payment  of  any 
lialf-yearly  instalments  of  interest,  which  shall  have  become 
due  and  been  demanded,  and  such  default  shall  have  continued  six 
months  after  demand,  the  principal  of  this  bond  shall  become  duo 
in  the  manner  and  with  tne  effect  provided  for  in  the  trust  deed 
securing  its  payment."  The  bond  also  recited  that  it,  together 
with  the  residue  of  2750  bonds,  were  secured  by  a  deed  of  trust  or 
mortga^,  dated  the  first  day  of  April,  1879.  The  mortgage  con-  ^ 
tained  the  following  clause :  "  In  case  default  be  made  for  six  months  * 
in  the  payment  of  any  interest  upon  either  of  said  bonds  when  the 
game  shall  become  due  and  payable,  the  whole  principal  sum  in  all 
and  each  of  said  bonds  shall  forthwith  become  due  and  payable, 
and  the  lien  or  incumbrance  hereby  created  for  the  security  and 
payment  of  such  bonds  may  be  at  once  enforced,  anything  herein 
to  the  contrary  notwithstanding."  Before  making  the  exchange 
of  bonds  above  mentioned,  Mra.  Sprague  had  placed  the  manage- 
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ment  of  the  afiEair  in  the  hands  of  Mr.  John  M.  Whiting,  as  her 
counsel.  Mr.  Whiting,  in  behalf  of  Mrs.  Spraffue,  investigated 
not  only  the  question  of  the  value  of  the  Indiana,  etc.,  rauway 
bonds,  but  also  of  the  right  of  Condict  to  sell  them.  At  the  time 
of  this  investigation,  the  Indiana,  etc.,  railway  was  not  a  completed, 
but  only  a  projected  road.  Condict  was  its  vice-president  and  act- 
ing president.  There  was  an  executive  committee,  which  consisted 
of  three  members  besides  the  president.  These  were  Condict, 
Seaman,  and  Lazare.  Five  hundred  bonds,  of  $1000  each,  secured 
by  the  mortgage  of  April  1,  had  been  executed.  Before  they  could 
be  issued  they  had  to  be  countersigned  by  the  Union  Trust  Com- 
pany. Thev  were  so  countersigned,  and  delivered  to  the  railroad 
company,  whose  obli^tions  they  were.  They  were  in  all  respects 
regularly  executed.  In  June,  1871,  300  of  the  bonds  were  deliv- 
ered by  the  treasurer  of  the  company  to  Messrs.  Condict  and 
Lazare,  members  of  the  executive  committee.  They  delivered 
200  of  them  to  parties  to  whom  they  belonged.  The  residue  of 
the  300  bonds  remained  in  the  possession  of  Condict  Condict 
did  not  appear  to  have  any  express  authority  from  the  company 
to  sell  or  dispose  of  these  bonds.  He  claimed,  however,  to  have  a 
lien  on  them  for  advances  made  to  the  railway  company.  There 
was  evidence  tending  to  show,  however,  that  the  railway  company 
never  received  consideration  for  the  bonds  transferred  by  Condict 
to  Mrs.  Sprague.  There  was  no  evidence  in  the  record  that  showed 
that  Mrs.  Sprague,  so  far  as  it  regarded  any  direct  notice  to 
her  personally,  was  not  a  bona  fide  purchaser.  Mr.  Whiting,  in 
his  testimony  touching  what  he  learned  of  Condict's  right  to  trans- 
fer the  bonds,  said  :  "  He  came  to  me  with  statements  and  upon 
them  I  acted.  He  asserted  his  entire  capacity  to  make  the  ex- 
change ;  that  he  owned  the  bonds ;  that  he  had  made  advances  to 
the  company  ;  that  they  were  his  by  the  highest  possible  title,  and 
made  all  the  asseverations  under  my  very  sharp  and  close  cro^ 
examination.  He  claimed  to  own  the  bonds."  Mr.  Whiting  al?o 
testified  as  follows :  "  Seaman"  (the  colleague  of  Condict  on  the 
executive  committee)  "assured  me  of  Condict's  right  to  assign 
tliem"  (the  bonds).  "  My  memory  is  very  active  on  this  point 
He  sustained  him"  (Condict)  "in  every  regard." 

The  error  complained  of  on  the  part  of  the  decree  appealed  from 
is  this :  It  being  established  by  the  evidence  and  reported  by  the 
master,  that  the  railway  company  never  received  any  value  for 
their  bonds,  either  from  Mrs.  Spra^e  or  from  any  other  person,  she 
was  erroneously  held  to  be  a  purchaser  of  the  bonds  for  value  and 
without  notice ;  and  the  bonds  were  erroneously  held  to  be  instru- 
ments of  such  a  character  and  in  such  a  condition  as  to  enable  her 
to  enforce  them  against  the  company,  notwithstanding  the  fact 
that  the  company  had  received  no  compensation  for  them.  It  is 
not  disputed  that  the  bonds  in  question^  when  they  were  first  eie- 
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rated  and  made  ready  for  circulation,  had  all  the  qualities  of  com- 
mercial paper.  The  contention  of  the  plaintiff  in  error  is  that 
Mrs.  Spragne  was  not  a  pnrcliaser  in  gooa  faith  and  for  value.  It 
seems  to  be  conceded,  and  the  evidence  establishes,  that  no  facts 
were  known  to  Mrs.  Sprague  in  relation  to  the  bonds  other  than 
those  which  came  to  the  Knowledge  of  her  agent,  Mr.  Whiting. 
Of  course  she  was  bound  by  what  he  knew.  Does  the  knowlege 
of  the  facts  learned  by  Mr.  W  hiting,  and  which  it  is  presumed  he 
communicated  to  her,  make  Mrs.  Sprague  a  purchaser  in  bad 
faith?  Two  facts  must  be  taken  as  established :  1.  Condict's  cus- 
tody of  the  bonds  was  lawful.  The  plaintiff  in  error  admits  that  it 
placed  them  in  his  possession  for  safe  keeping.  2.  There  can  be 
no  question  that  Mrs.  Sprague  paid  full  value  for  the  bonds.  Pos- 
session of  negotiable  bonds  carries  with  it  the  title  of  the  holder. 
Mnrray  v,  Lardner,  2  Wall.,  121.  Mrs.  Sprague,  therefore,  bought 
the  bonds  of  a  person  presumptively  the  owner,  and  paid  for  them 
a  full  and  valuable  consideration. 

Condict  was  an  oflScer  of  the  company,  and,  as  such,  had  posses- 
sion of  the  bonds.     If  he  had  told  Mrs.  Sprague,  or  her  agent, 
that  he  was  selling  the  bonds  for  the  company  and  as  its  agent, 
and  had  then  applied  them  to  the  payment  of  his  private  obligations 
to  Mrs.  Sprague,  her  purchase  would  have  been  made  in  bad  faith. 
But  this  IS  not  the  case.     Condict  having  possession  of  the  bonds, 
and  being  prima  facie  their  owner,  asserted  to  Mrs.  Spraguc's 
agent,  in  the  most  positive  manner,  that  they  were  his  property. 
The  fact  that  he  was  an  oflScer  of  the  company  did  not,  of  itself, 
preclude  him  from  dealing  in  the  bonds,  or  throw  the  slightest  sus- 
picion on  his  title.     The  question,  therefore,  and  the  only  question 
in  the  case  is.  Was  there  anything  upon  the  face  of  the  bonds,  and  of 
the  mortgage  which  secured  them,  to  put  the  purchaser  on  notice  ? 
The  plaintiff  in  error  claims  there  was ;  that  attached  to  each  of 
the  bonds  sold  to  Mrs.  Sprague  were  two  coupons,  due  respec- 
tively October,  1870,  and  April,  1871,  and  unpaid,  and  that  this 
fact,  by  the  terms  of  the  bonds  and  of  the  mortgage  which  secured 
them,  rendered  the  principal  of  the  bonds  due  and  payable,  and 
that,  as  a  consequence,  when  Mrs.  Sprague  purchased  tlie  bonds 
they  were  dishonored  paper. 

There  appeare  to  be  a  difference  between  the  terms  of  the  bonds 
and  of  the  mortgage.  The  mortgage  provided,  that  upon  non- 
payment of  interest  for  six  months  the  principal  of  tlie  bonds 
should  become  due,  whether  demanded  or  not.  On  the  other 
hand,  the  bonds  declare  that  in  case  of  the  non-payment  of  any 
half-yearly  instalment  of  interest  which  had  become  due  and  had 
been  demanded,  if  such  default  should  continue  six  months  after 
demand,  the  principal  of  the  bond  should  become  due.  A  copy  of 
the  bond  was  set  out  in  full  in  the  mortgage.  The  bond  bein^  the 
principal  thing  containing  the  obligation  of  the  company,  ana  the 
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mortgage  a  mere  security  to  ensure  the  performance  of  that  obli- 
gation, the  terms  of  the  bond  should  control.  Therefore,  a  demand 
lor  the  payments  of  her  coupons  and  a  failure  to  pay  for  six 
months  were  necessary  to  make  the  principal  of  the  bonds  payable. 
There  having  been  no  demand  of  the  overdue  coupons,  it  follows 
that  by  the  terms  of  the  bonds  the  principal  sum  was  not  doe 
when  Mi's.  Sprague  purchased.  The  controversy,  therefore,  k 
reduced  to  this :  Did  the  mere  presence  upon  the  bonds  par- 
chased  by  Mrs.  Sprague  of  two  past-due  unpaid  interest-ooiipons 
make  the  bonds  dishonored  paper  i  Coupons  are  separable  obliga- 
tions for  the  interest  payable  upon  demand.  It  constantly  occurs 
that  they  are  not  demanded  for  weeks  and  months,  and  sometimes 
yeai-s  after  they  are  due.  As  they  bear  interest  after  matnrity,  it 
will  frequently  happen  that  the  owner  of  a  bond,  who  holds  the 
same  as  an  investment,  will  keep  the  coupon  for  the  same  purpofe. 
Bonds  executed  by  a  railroad  company  may  not  be  put  upon  tlie 
market  until  one  or  more  coupons  have  matured.  The  company 
may  cut  them  off  when  it  sells  the  bonds,  or  leave  them  on  to  te 
accounted  for  in  the  purchase.  Negotiable  bonds  have  been  used 
as  a  means  of  raising  money  not  only  by  railroad  companies,  but 
by  the  national  government,  states,  counties,  and  cities.  To  hold 
that  the  moment  an  unpaid  coupon  is  left  on  a  bond  its  character 
and  negotiability  are  changed,  would  greatly  embarrass  the  traffic 
in  such  securities,  and  lead  to  endless  uncertainty  and  confusion. 
The  mere  presence,  therefore,  of  two  unpaid  coupons  upon  the 
bonds  purchased  by  Mrs.  Sprague,  was  not  of  itself  sufficient  evi- 
dence of  the  dishonor  of  tne  bonds  to  which  they  were  attached. 
This  point  has  been  expressly  ruled  by  this  court  in  the  case  of 
Cromwell  v.  Sac  County,  96  U.  S.,  51.  In  that  case  the  court, 
speaking  by  Mr.  Justice  Field,  said:  "The  non-payment  of  an 
instalment  of  interest  when  due  could,  not  affect  tne  negotiability 
of  the  bonds  or  of  the  subsequent  coupons.  Until  their  matnrity 
the  purchaser  for  value,  without  notice  of  their  invalidity  as  between 
antecedent  parties,  would  take  them  discharged  from  all  infirmi- 
ties." To  the  same  effect  see  North  America  v.  Kirby,  108  Mass., 
497,  and  Boss  v.  Hennett,  15  Wis.,  260.  In  the  case  of  Parson  r. 
Jackson,  99  U.  S.,  43  i,  the  bonds  which  were  the  subject  of  con- 
troversy had  never  been  issued,  but  had  been  stolen  from  the  offid? 
of  the  company.  They  were  payable  either  in  New  Orleans,  ^e^v 
York,  or  London,  as  the  president  of  the  railroad  company  raiffht, 
by  his  indorsement  on  the  bonds,  determine.  The  bonds  contained 
no  indorsement  of  the  president  designating  the  place  of  payment; 
they  were  offered  in  the  New  York  market  and  sold  for  a  very 
small  consideration,  and  coupons  for  several  years,  due  and  unpaid, 
were  attached  to  them.  The  court  held  that  all  these  circum- 
stances affected  the  purchaser  with  notice  of  the  invalidity  of  tie 
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bonds.  It  is  true  the  court  said  that  the  presence  of  past-due  and 
unpaid  coupons  was  of  itself  an  evidence  of  dishonor  sufficient  to 
put  the  purchaser  on  inquiry.  But  the  case  did  not  turn  on  this 
circumstance  alone.  There  were  other  significant  indications  of 
the  invalidity  of  the  bonds,  and  the  opinion  must  be  restricted  to 
the  case  before  the  court.  But  conceding  for  the  sake  of  argu- 
ment that  the  possession  of  two  unpaid  coupons  on  tlie  bonds  pur- 
chased by  Mrs.  Sprague  had  been  sufficient  to  put  her  on  inquiry,* 
she  can  only  be  charged  with  knowledge  of  the  facts  which  she 
might  have  learned  by  inquiry.  Investigation  would  have  dis- 
closed to  her,  as  the  record  shows,  that  the  construction  of  the  road 
of  the  company  by  which  the  bonds  were  issued  was  just  begun  ; 
that  of  the  2T50  bonds,  for  $1000  each,  which  the  mortgage  was 
issued  to  secure,  only  500  had  been  signed  and  prepared  for  circu- 
lation ;  that  these  bonds  had  not  been  put  upon  the  market  for 
sale,  but  that  a  part  of  them  had  been  used  as  collateral  security 
for  debts  due  from  the  company,  and  that  those  sold  to  Mrs. 
Sprague  had  not  been  put  in  general  circulation,  but,  after  their 
execution,  had  been  turned  over  to  Condict,  the  vice-president  of 
the  company,  who,  on  account  of  his  advances  to  the  company, 
claimed  to  be  their  owner,  and  that  none  of  the  coupons  on  any  of 
the  500  bonds  had  been  paid.  If,  therefore,  Mrs.  Spi-ague  had 
investigated  the  reason  why  the  two  past-due  coupons,  on  the 
bonds  which  she  purchased,  had  not  been  paid,  these  facts  would 
have  afforded  a  most  satisfactorv  explanation.  "  The  party  who 
takes  negotiable  coupon  bonds  before  due,  for  a  valuable  consicjer- 
ation,  without  knowledge  of  any  defect  of  title  and  in  good  faith, 
holds  them  by  a  title  valid  against  all  the  world.  Suspicion  of 
defect  of  title,  or  the  knowledge  of  circumstances  which  would 
excite  such  suspicion  in  the  mind  of  a  prudent  man,  or  gross  neg- 
ligence on  the  part  of  the  taker  at  the  time  of  the  transaction,  will 
not  defeat  his  title.  That  result  can  be  produced  only  by  bad  faith 
on  his  part."  Mr.  Justice  Swayne,  in  Murray  v.  Lardner,  2  Wall., 
110.  "  Bonds  for  the  payment  of  money,  with  interest-warrants 
attached,  are  everywhere  encouraged  as  a  safe  and  convenient 
medium  for  the  settlement  of  balances  among  mercantile  men ; 
any  course  of  judicial  decision  calculated  to  restrain  or  impede 
their  free  and  unembarrassed  circulation  would  be  contrary  to  the 
soundest  principles  of  public  policy.  Such  instruments  are  pro- 
tected in  the  possession  of  an  indorsee,  not  merely  because  tney 
are  negotiable,  but  also  because  of  their  general  convenience  in 
mercantile  affairs."  Smith  v.  Sac  Countjr,  12  Wall.,  150.  The 
inference  to  be  drawn  from  these  authorities,  when  applied  to  the 
facts  in  this  case,  is  that  Mrs.  Sprague  was  a  bona-fide  purchaser 
for  value  of  the  bonds  transferred  to  her  by  Condict.  Our  con- 
clnsion,  therefore,  is  that  the  decree  of  the  circuit  court  directing 
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a  pro  rata  payment  to  be  made  on  tlie  bonds  of  Mrs.  Spragae  ont 
of  the  proceeds  of  the  property  in  which  they  were  secured  was 
right,  and  should  be  aflSrmed, 


DiCKSOir 
V. 

The  Chicago,  Bock  Island  &  Faoifio  Kailboad  Compaxt, 

Appellant. 
(71  Misatmri  BeparU  575.   April  Term,  1880.) 

To  maintain  an  action  against  a  lessee  for  the  contin\iation  of  a  nuinDce 
erected  by  his  lessor,  before  the  lease,  it  is  not  necessary  to  showtbtt  the 
lessee  was  notified  of  the  existence  of  the  nuisance  and  was  requested  to 
abate  it.     It  is  sufficient  if  it  appears  that  he  knew  of  its  existence. 

Where  the  injuries  sustained  by  reason  of  a  nuisance  consist  in  the  destrae- 
tion  of  crops  from  year  to  year,  the  plaintifi!  will  not  be  limited  to  s 
single  action,  but  may  sue  from  time  to  time  as  often  as  the  dunage 
occurs.  FollowinjT  Van  Hoozier  «.  Hann.  &  St.  Jo.  R.  R  Co.,  70  Mo., 
145. 

Shanklin,  Low  &  McDougal  for  appellant :  1.  The  defendant 
was  entitled  to  be  notified  of  the  existence  of  the  nuisance, 
if  there  was  one,  and  to  be  requested  to  abate  it,  before  being 
sued.  Penruddock's  Case,  5  Coke,  101 ;  Slight  v.  Gutzlaff,  35 
Wis.,  677;  Johnson  v.  Lewis,  13  Conn.,  307;  Pillsbury  tj.  Moore, 
44  Me.,  154 ;  McDonough  v,  Gilman,  3  Allen,  264 ;  Woodman  r. 
Tufts,  9  N.  H.,  88  ;  Pierson  v.  Glean,  2  Green  (14  N.  J.  Law),  36 ; 
Huckenstine's  Appeal,  70  Penn.  St.,  102 ;  Thornton  v.  Smith,  11 
Minn.,  16 ;  Gri^by  v.  Water  Co.,  40  Cal.,  395  ;  Noyes  ^^  StiDman, 
24  Conn.,  15  ;  Eastman  v,  Araoskeag  Mfg.  Co.,  44  N.  H.,  143 ; 
Crommelin  v.  Coxe,  30  Ala.,  318 ;  West  v,  LouisviUe,  &c.,  Ey.  Co., 
8  Bush,  404 ;  Beavers  v.  Trimmer,  25  K  J.  L.  (1  Dutch.),  97 : 
Dodge  V.  Stacy,  39  Verm.,  558. 

2.  If  it  be  held  that  the  work  was  of  such  a  character  that  its 
continuance  was  necessarily  an  injury,  then,  as  it  was  permanent  in 
its  nature,  the  injury  was  complete  when  the  work  was  finished, 
and  the  Chicago  and  Southwestern  Railway  Company  became 
liable  for  the  permanent  damage  done  plaintiff ;  and  as  successive 
actions  for  this  injury  could  not  have  been  Maintained  against  it 
no  action  can  be  maintained  against  this  defendant.  Powers  r. 
Council  Bluffs,  45  la.,  652  ;  Troy  v.  Cheshire  R.  E.  Co.,  23  N.  H., 
83  ;  Beswickv.  Cunden,  Cro.  Eliz.,  520  ;  Walter  v.  Wicomico  Co., 
35  Md.,  385. 

Bennett  Pike  and  Vinton  Pike,  for  respondent,  cited  Pinnev  r. 
Berry,  61  Mo.,  364 ;  Tate  v,  R.  R.  Co.,  64  Mo.,  154 ;  Adams  t. 
Popham,  76  N.  Y.,  410 ;  Brown  t;.  R.  R.,  12  K".  Y.,  494;  Aug.  on 
Watercourses,  §  331a. 
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Norton,  J. — This  is  a  suit  for  damages  caused  by  flooding  plain* 
I    tiff^s  lands.     In  the  first  count,  the  petition  substantially  alleges 
that  plaintiff  was  the  owner  of  certain  lands  along,  thl^ugh  and 
adjoining  which  a  certain  stream  of  water  flowed ;  that  in  1873 
the  Chicago  &  Southwestern  Railway  Company,  in  constructing  its 
road,  did,Dy  means  of  an  embankment,  divert  and  turn  said  stream 
of  water  from  its  natural  channel  so  as  to  overflow  plaintiff 's  lands ; 
that  the  said  Chicago  &  Southwestern  Railway  Conapany,  in  July, 
1873,  leased   its  said  road  to  the  defendant,  the  Chicago,  Rock 
Island  &  Pacific  Railroad  Company,  which  entered  and  took  pos- 
session of  said  road,  and  has  operated  the  same  ever  since ;  that 
defendant,  with  full  knowledge  that  the  said  stream  of  water  had 
been  tamed  and  diverted  from  its  course  as  aforesaid,  continued, 
and  since  its  entry  upon  said  road  has  kept  and  maintained  said 
embankment,  erected    across   said  stream  by   the   said  Chicago 
&  Southwestern  Railway  Company  ;  that,  by  reason  of  the  diver- 
sion of  the  water  of  said  stream,  and  the  continuance  thereof  by 
defendant,  his  lands  and  lots  were  rendered  unfit  for  cultivation, 
and  that  his  crops  upon  the  same  for  the  years  1874  and  1876  were 
entirely  destroyed,  whereby  he  was  damaged  in  the  sum  of  $10,000. 
The  second  count  charges  defendant  with  having  erected  the  em- 
bankment causing  the  injury,  and  the  third  count  charges  defend- 
ant with  having  entered  upon  the  land  of  plaintiff  without  author- 
ity and  graded  its  road  bed. 

The  answer  to  the  first  count  is  a  specific  denial  of  what  is 
therein  alleged,  except  as  to  that  part  of  it  which  charges  that 
defendant,  with  full  Knowledge  of  the  diversion  and  turning  of 
said  stream  of  water,  continuea  the  same.     The  only  denial  of  this 
allegation  is  in  the  following  words :  "  Defendant  denies  that,  at 
the  time  of  entering  upon  said  railroad  for  the  purpose  of  operat- 
ing the  same  as  aforesaid,  this  defendant  had  any  knowledge  that 
the  alleged  stream  of  water  had  been  diverted  from  its  course,  as 
stated  in  the  petition,  or  otherwise,  except  as  hereinafter  stated.'* 
The  answer  to  the  second  and  third  counts  is  a  general  denial.     On 
the  trial,  plaintiff  had  judgment  for  $700  damages,  from  which 
defendant  has  appealed,  and  assigns  for  error  the  action  of  the 
court  in  receiving  evidence  and  in  giving  and  refusing  instructions. 
On  the  trial,  defendant  objected  to  the  introduction  of  any  evi- 
dence on  the  first  count  of  the  petition,  on  the  ground  that  it  did 
not  state  a  cause  of  action,  because  it  contained  no  allegation  that 
defendant,  who  was  a  mere  lessee,  had  been  specially  notified  of  the 
existence  of  the  nuisance  and  requested  to  abate  it.     The  rule  as 
contended  for  by  counsel  was  firet  laid   down  in  Penruddock's 
Case,  5  Coke,  100,  and  on  the  authority  of  that  case  the  rule  has 
l>een  adopted  by  many  of  the  courts  of  this  country  referred  to 
in  the  brief  of  counsel,  but  this  court,  in  the  case  of  Pinney  v. 
Berry,  61  Mo.,  359,  where  the  identical  question  here  presented 
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was  involved,  after  having  its  attention  called  to  Penruddock's 
Case,  supra,  declined  to  sanction  the  rule  therein  declared.  Judge 
Napton,  spea]^ing  for  the  court,  observed  :  "  It  seems  to  be  agreed 
in  the  most  recent  decisions  that  a  request  to  abate  is  unneoesaan*. 
Indeed,  very  eminent  judges  have  maintained  that  no  notice  of  auv 
kind  was  necessary,  and  that  this  doctrine,  originating  in  Pen- 
ruddock's  Case,  which  was  a  quod  permittat  prosternere,  is  not  ap- 
Elicable  to  our  modem  actions  on  the  case.  The  better  opiniun, 
owever,  seems  to  be  that,  in  order  to  maintain  an  action  for  dam- 
ages resulting  from  a  nuisance  on  defendant's  land,  when  sueli 
nuisance  was  erected  by  a  previous  owner  before  conveyance  to 
defendant,  it  is  only  necessary  to  show  that,  before  the  commence- 
ment of  the  action,  defendant  had  notice  or  knowledge  of  the  ex- 
istence of  the  nuisance.  All  the  defendant's  instructions  recjuired 
special  notice  and  request  to  abate,  and  they  were  all,  therefore, 
properly  refused." 

Guided  bjr  this  opinion,  it  follows  that  the  objections  of  defend- 
ant to  the  introduction  of  any  evidence  under  the  first  count  of 
the  petition,  because  it  stated  no  cause  of  action,  was  not  well 
taken,  inasmuch  as  the  petition  charged  that  defendant,  with  full 
knowledge  of  the  existence  of  the  nuisance,  continued  it.  Wliat 
has  been  said  applies  also  to  the  objection  made  to  the  action  of  the 
court  in  giving  and  refusing  instructions,  and  it  is  unnecessary  to 
say  more  concerning  them  than  that  those  that  were  given  recog- 
nized the  rule  laid  down  in  the  case  of  Pinney  v.  Berry,  supra,  and 
those  that  were  refused  ignored  it. 

It  is  also  unnecessary  to  pass  upon  the  action  of  the  court  in  re- 
ceiving the  evidence  of  Mr.  Barnard,  to  the  eflEect  that  in  ISTi  he 
notified  defendant  of  the  existence  of  the  nuisance,  and  that  in  conse- 
quence of  it  the  Kansas  City,  St.  Joseph  &  Council  BlufiEs  Bailroad 
had  been  flooded  with  water,  for  the  reason  that  the  all^ation  of  the 
petition  that  defendant  continued  the  nuisance  with  full  knowledge 
of  its  existence  and  character,  is  not  denied  in  the  answer.  It  onlj 
denies  that  at  the  time  defendant  entered  on  said  railroad  for  the 
purpose  of  operating  it,  it  had  any  knowledge  that  the  allied 
stream  of  water  had  been  diverted.  The  deni3  should  have  wen 
as  broad  as  the  charge.  It  may  have  been  true,  as  stated  in  the 
answer,  that  at  the  time  of  the  entry  defendant  did  not  have  any 
knowledge  of  the  existence  of  the  nuisance,  and  yet  it  may  have 
acquired  the  knowledge  immediately  after  the  entry.  The  allega- 
tion in  the  petition,  tliat  the  defendant  had  knowledge  was  not 
limited  to  the  time  of  its  entry  on  the  road,  but  extended  to  CTeij 
day  til  at  the  nuisance  was  continued. 

We  have  been  cited  by  counsel  to  several  authorities,  of  which 
the  case  of  Stoghill  v,  Chicago,  Burlington  &  Quincy  Railroai. 
recently  decided  by  the  Supreme  Court  of  Iowa,  and  reported  in^^ 
Northwestern  Reporter,  p.  581,  is  a  type.     That  class  of  cases  an- 
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nonnces  the  doctrine  that  when  the  nuisance  is  of  such  a  nature  that 
its  continuance  is  necessarily  an  injury,  and  when  it  is  of  a  per- 
manent character,  then  the  damage  is  an  original  damage  and  may 
be  at  once  fully  compensated.  In  the  case  of  Stoghill,  supra,  the 
injury  sued  for  was  for  changing  the  channel  of  a  stream  of  water 
from  plaintiff's  land  on  to  the  land  of  the  defendant,  whereby 
plaintiff  was  deprived  of  the  benefit  and  use  of  the  water,  and 
the  court  held  that  a  judgment  obtained  in  one  suit  by  plaintiff 
for  damages  was  a  bar  to  another,  because  the  damage  was  original 
and  complete,  and  a  recovery  in  one  suit  must  be  held  as  full  com- 
pensation therefor.  Conceding  the  correctness  of  the  principle 
laid  down  in  that  case,  we  cannot  see  its  application  to  the  present 
case. 

In  this  case  the  nuisance  complained  of  is  the  act  of  defendant  in 
chan^ng  the  channel  of  a  running  stream  on  its  own  land  and 
tLereby  so  directing  it  as  to  overflow  the  adjacent  land  of  plaintiff, 
thus  destroying  his  crops  for  the  years  1874  and  18Y5.  Until  after 
the  injury  occurred  no  right  of  action  existed  in  plaintiff,  and  his 
damages  could  only  be  measured  after  the  injury  was  inflicted. 
The  case  before  us  is  analogous  to  the  case  of  Van  Hoozier  v. 
Hannibal  &  St.  Joseph  R.  K.,  70  Mo.,  145,  in  which  it  was  held 
that :  "  In  cases  of  nuisance  the  rule  is  well  settled,  that  the  plaintiff 
cannot  recover  for  injuries  not  sustained  when  his  action  is  com- 
menced. It  is  equally  well  settled,  that  when  the  injury  inflicted 
is  of  a  permanent  character  and  goes  to  the  entii'e  value  of  the 
estate,  the  whole  injury  is  suffered  at  once,  and  a  recovery  should 
be  had  therefor,  in  a  single  suit,  and  no  subsequent  action  can  be 
maintained  for  the  continuance  of  such  injury.  But  when  the 
wrong  done  does  not  involve  the  entire  destruction  of  the  estate 
or  its  beneficial  use,  but  may  be  apportioned  from  time  to  time, 
separate  actions  must  be  brought  to  recover  the  damages  so  sus- 
tamed."     Tlie  above  case  on  tnis  point  is  decisive  of  this. 

Judgment  affirmed,  with  the  concurrence  of  the  other  judges. 


Oathasihb  a.  Abbott,  Administratrix,  etc.,  Appellant, 

V. 

The  Johnstown,  Gloveesvtllb  &  Kingsbobo  Hobse  Bailroad 

Company,  Impleaded,  etc..  Respondent. 

(80  yew  Torh  Reports,  27.) 

A  railroad  corporation,  organized  under  the  ^neral  railroad  act,  has  no  au- 
thority, without  the  conBent  of  the  legislature,  to  lease  its  road  to  an 
individual ;  and  where  it  has  so  done  it  is  responsible  to  the  public  for 
the  manner  of  operating  the  road;  as  to  the  public,  those  operating  it 
mxist  be  regarded  as  agents  of  the  corporation.     Folgeb,  J.,  dissenting. 


i 
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The  right  of  incorporation  conferred  under  the  general  law,  like  a  spedal 
charter,  is  in  the  nature  of  a  contract  In  return  for  the  powers  and 
franchises  granted,  the  corporation  is  placed  under  obligations  to  per- 
form certain  duties  to  the  public,  and  it  cannot,  without  the  consent  of 
the  other  party  to  the  contract,  change  its  terms  or  absolye  itself  fron 
its  obligations. 

Norton  v.  Wiswall,  26  Barb.,  618,  distinguished. 

The  clause  in  the  act  of  1864,  $  2,  chap.  582,  Laws  of  1864,  requiring  thst 
where  the  railroad  of  any  railroad  corporation  shall  be  leased  to  in? 
other  railroad  the  lessee  shall  perf onn  certain  acts,  does  not  confer  power 
to  lease,  but  applies  only  when  such  power  has  been  conferred. 

Accordingly  held  (Folger,  J.,  dissenting),  where  a  ndlroad  corporatioo  w 
organized,  had  leased  its  road  without  legislatiye  authority,  that  it  re- 
mained liable  for  injuries  caused  by  the  ne^gence  of  those  operating  the 
road. 

It  seems  that  it  is  comjpetent  for  the  legislature,  in  granting  pennia&on  to 
lease,  to  transfer  all  or  any  liability  to  the  lessee. 

(Argued  January  19,  1880;  decided  February  8,  1880.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  affirming  a  judgment  in 
favor  of  defendant,  The  Johnstown,  Gloversville  &  Kingsboro 
E.  R.  Co. 
'  This  action  was  brought  to  recover  damages  for  alleged  negli- 
gence causing  the  death  of  David  H.  Cuvler,  plaintifPs  intestate. 

The  facts  appear  sufficiently  in  the  opinion. 

James  M.  Dudley,  for  appellant:  The  corporation  defendant 
was  organized  under  the  general  railroad  law  of  this  State,  and  pos- 
sessed no  other  power  or  properties  than  the  statute  creating  it  con- 
fers, either  expressly  or  as  incidental  to  its  very  existence.  (4  Wheat 
U.  S.,  636.)  In  undertaking  to  lease  its  road  in  the  manner  shown, 
the  corporation  exceeded  its  powers.  (Middlesex  R  R.  Co.  v.  Bos- 
ton and  Chelsea  R.  R.  Co.,  115  Mass.,  347.)  When  a  railroad  com- 
pany permits  other  companies  or  persons  to  run  cars  on  its  road,  it 
18  liable  for  damages  caused  by  tneir  negligence.    (Macon  &  An- 

f'usta  R.  R.  Co.  V,  Mayes,  15  Am.  Rep.,  678;  The  Peoria  &  Rock 
Bland  R.  R  Co.  v.  Lane,  5  N.  Y.  W.  Dig^t,  404;  26  Vt,  717; 
20  111.  Rep.,  623  ;  R.  R.  Co.  v.  Brown,  17  Wall.,  445, 450;  1  Red- 
field  on  Railways  [5th  ed.]  chap.  22,  §  1,  p.  616;  Nash  v.  Minne- 
apolis Mill  Co.,  17  Albany,  L.  J.,  435 ;  Thorp  v.  New  York  Central 
&  II.  R.  R.  R.  Co.,  13  Ilun,  70 ;  Mahony  t;.  Atlantic,  etc.,  R  R.  Ca, 
63  Me.,  68  ;  Brice  on  Ultra  Vires,  62.) 

Ira  D.  Warren,  for  respondent :  The  lessee  of  the  road  alone 
was  liable  for  the  negligence  of  the  driver.  (Norton  v,  Wiswall, 
26  Barb.,  618 ;  Blake  v.  lerris,  5  N.  Y.,  48.)  The  lease  to  Decker 
was  not  ultra  vires.     (Green's  Ultra  Vires,  103.) 

Church,  Ch.  J. — The  defendant  corporation  was  organized  under 
the  general  railroad  act,  and  constructed  and  owns  a  norse  railroad 
between  the  villages  of  Johnstown  and  Gloversville,  and  in  1875, 
leased  the  road  for  five  years  to  the  defendant  Nicholas  H.  Decker, 
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who  was  operatiDg  the  road  at  the  time  the  accident  occurred, 
which  resulted  in  the  death  of  the  plaintifi's  hasband,  for  compen- 
sation for  which  the  action  was  brought,  it  being  alleged  that  the 
death  was  produced  by  the  negligence  of  a  driver  upon  one  of  the 
cars.  The  trial  judge  dismissed  the  complaint  as  to  the  corpora- 
tion defendant  upon  the  ground  that  there  was  no  privity  between 
it  and  the  deceased,  and  no  relation  between  it  and  the  driver  to 
which  the  maxim  respondent  superior  would  apply.  This  decision 
was  affirmed  at  the  general  term,  apparently  upon  the  authority  of 
Norton  v.  Wiswall,  26  Barb.,  618,  which  was  an  action  against  the 
1^6or  of  a  right  of  ferriage  between  Troy  and  West  Troy,  who  had 
obtained  the  right,  as  I  infer,  from  some  public  authority  by  license. 
I  do  not  think  the  decision  in  that  case  is  controlling  in  this.  The 
licensee  was  an  individual,  and  the  right  was  not  neceesarily  a  cor- 
porate right,  but  might  be  enjoyed  and  exercised  by  a  natural  per- 
son, and  there  is  nothing  in  its  nature  inconsiBtent  with  its  being 
assi^ed,  and  hence  the  ordinary  rule  might  well  apply.  Hall  v. 
Sainvan  K.  B.  Co.,  21  Law  Beporter,  138.  But  in  this  case  there 
are  other  considerations  which  should  be  regarded  in  determining 
this  question* 

The  creation  of  a  corporation  to  construct  and  operate  a  railroad 
is  the  exercise  of  sovereign  power,  and  includes  tne  grant  of  im- 
portant franchises.  Such  corporations  have  power  to  exercise  the 
right  of  eminent  domain,  and  various  rights  and  privileges  not  pos- 
sessed by  natural  persons.  In  return  for  which  they  are  placed 
under  obligation  to  perform  certain  duties  to  the  public.  It  is  true 
in  this  State  that  the  right  to  become  incorporated  is  secured  by  a 
general  law,  and  any  persons  may  avail  themselves  of  it  by  com- 
plying with  its  provisions,  but  the  public  are  secured  by  a  variety 
of  safeguards  as  to  amount  of  capital,  its  payment,  as  to  the  mode 
of  doing  business,  making  returns,  etc.  Like  a  special  charter,  the 
right  conferred  under  the  general  law  is  in  the  nature  of  a  contract. 
It  follows  that  upon  principles  of  public  policy  and  the  ordinary 
rules  of  law  applicable  to  contracts,  that  the  corporation  cannot, 
without  the  consent  of  the  other  party,  change  its  terms,  or  absolve 
itself  from  its  obligations  by  any  conventional  arrangement  made 
with  third  persons  as  to  the  control  and  management  of  its  road. 

We  have  been  referred  to  no  statute  authorizing  railroad  corpo- 
rations to  lease  their  roads  to  individuals ;  and  without  such  author- 
ity they  must  be  held  responsible  to  the  public  for  the  manner  of 
operating  their  roads,  ana  as  to  the  public,  those  who  operate  the 
roads  must  be  regarded  as  agents.  The  clause  in  the  act  of  1864, 
requiring  lessees  to  perform  certain  acts,  and  specifying  among 
lessees  other  railroad  companies  and  person  or  persons  does  not 
profess  to  confer  power  to  lease,  but  is  applicable  only  when  such 
power  has  been  obtained.  It  has  been  repeatedly  held  by  the  Eng- 
lish courts  that  one  road  cannot  lease  itsen  to  another,  or  to  private 
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Esrsons  without  consent  of  Parliament.  Beman  v.  Kufford,  6  Eng. 
aw  &  Eq.,  106 ;  Great  Northern  Railway  Co.  v.  The  Eastern 
Counties  Ry.  Co.,  12  id,,  224 ;  Winch  v,  B.  L.  <fe  C.  June.  By. 
Co.,  13  id.,  506.  The  same  doctrine  has  been  held  here,  lu 
Railroad  Co.  v.  Brown,  17  WaL,  445-450,  the  court  said:  "It 
is  the  accepted  doctrine  in  this  country  that  a  railroad  corpora- 
tion cannot  escape  the  perfonnance  of  any  duty  imposed  by  iu 
charter,  or  the  general  laws  of  the  State,  by  a  voluntary  eurreii<]er 
of  its  road  into  the  hands  of  lessees."  In  Nelson  v.  The  Yermont. 
&  Canada  Ry.  Co.,  26  Vt.,  717,  the  court  said :  "  Unless  we  can 
hold  the  defendants  liable  they  might  put  their  road  into  the  liamU 
of  corporations  or  individuals  of  no  responsibility."  To  the  same 
effect  is  M.  &  A.  R.  R.  Co.  v,  Mayes,  49  Ga.,  355,  and  Mahoney  i\ 
Atlantic  &  St.  Lawrence  Ry.  Co.,  63  Maine,  68 ;  and  even  wncu 
legislative  permission  has  been  obtained  it  has  been  said  that  the 
leasing  company  does  not  therebv  absolve  itself  from  all  responsi- 
bility to  the  public.  1  Redfield  on  Railways,  §  142  and  notes. 
But  this  I  apprehend  would  depend  upon  the  terms  of  consent,  h 
is  competent  for  the  legislature  to  transfer  all  or  any  liability  to 
the  lesj^ees.  It  is  suggested  that  some  of  these  cases  are  not  appli- 
cable for  the  reason  that  the  duty  omitted  was  specifically  enjointKl 
upon  the  leasing  company.  But  whether  the  duty  is  epeciiied  in 
the  charter  or  statute,  or  whether  it  arises  from  the  relation  whieli 
the  leasing  company  bears  to  the  public  by  the  grant,  does  not 
seem  to  me  to  be  material,  nor  do  the  cases  pixjceed  upon  this  dis- 
tinction. The  legislature  conferred  upon  the  defendant  corpora- 
tion a  corporate  existence  to  carry  on  the  business  of  common 
carriers,  and  its  obligation  to  properly  dischai'^e  the  duties  of  that 
position  is  as  binding  and  operative  as  if  specifaed  in  the  act  Tbe 
general  railroad  act  requires  corporations  formed  under  it  to  start 
flieir  trains  at  fixed  times,  to  be  noticed  publicly,  to  furnish  accom- 
modations for  all  passengers  and  property,  and  to  transport  all  per- 
sons and  property  on  payment  of  fare  or  freight,  and  declaregthat 
they  "  shall  be  liable  to  the  party  aggrieved  m  an  action  for  dam- 
ages for  any  neglect  or  refusal  in  the  premises."  The  dutytbere- 
fore,  to  safely  transport  passengers  may  be  regarded  as  prescrilied 
by  statute,  and  aside  from  this  it  is  a  duty  incident  to  the  business 
for  which  their  corporate  powers  were  conferred.  Ko  question  is 
presented  arising  from  the  fact  that  the  deceased  contracted  with 
the  lessee  specially,  as  no  such  fact  appears,  nor  does  it  appear  but 
that  the  road  was  run  in  the  name  of  the  company,  and  it  is  not 
necessary  to  determine  what  effect  such  facts  would  have  (if  anj; 
upon  the  liability  of  the  company.  It  is  suflScient  that  as  tie  case 
appears  the  corporation  defendant  is  responsible  for  the  negligent 
which  resulted  in  the  death  of  the  plaintiff's  husband,  and  this 
seems  to  have  been  the  view  taken  by  the  company  in  providing 
in  the  lease  for  indemnity  against  liabilities  of  this  character. 
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The  judgment  Bhotdd  be  reversed,  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concur,  except  Folgeb,  J.,  dissenting,  holding  that  though  a 
railroad  corporation  may  not  have  the  right  to  lease  its  road,  and 
may  be  answerable  to  the  State  for  an  omission  to  fulfil  its  duties 
to  the  public,  yet  a  private  person  may  not  recover  of  it  for  the 
negligence  of  a  servant,  unless  it  is  shown  that  he  is  the  servant  of 
the  corporation,  as  in  such  case  there  is  no  privity  between  the  per- 
son and  the  corporation. 

Judgment  reversed. 

A  lease  without  the  authority  of  statute  does  not  release  the  lessor  com- 
pany from  responsibility  for  the  lessee's  tort.  Langley  v.  Boston,  etc.,  R.  R. 
Co.,  10  Gray,  103;  Nelson  v.  Vermont,  etc.,  R.  R.  Co.,  26  Vt.,  717;  Ohio, 
etc.,  R.  R.  Co.  V.  Dunbar,  20  III.,  628;  Chicago,  etc.,  R  R.  Co.  v.  Whipple, 
22I1L,  105;  York,  etc.,  R  R.  Co.  v,  Winans,  17  How.,  80;  Alexandria,  etc., 
R.  R.  Co.  9.  Brown,  17  Wall.,  445;  Macon,  etc.,  R.  R  Co.  «.  Mayes,  49  Ga.» 
355. 


Thomas   TCatw,  Appellant, 

V. 

JoHK  Gbbgobt  Smtth,  Impleaded,  etc.,  Eespondent. 

(80  yisto  York  BeporU.    April  6,  1880.) 

Where  two  or  more  persons  or  corporations  are  operatiog  a  railroad,  their 
liability  to  an  employee  for  an  injury  resulting  from  defective  machinery 
furnished  by  them  for  use  in  the  course  of  his  employment  is  several  aa 
well  as  joint,  and  an  action  is  maintainable  agaiast  one  of  them. 

£very  railroad  operator  owes  to  his  employees  a  duty  to  furnish  machinery 
adequate  and  proper  for  the  use  to  which  it  is  to  be  applied,  and  to 
maintain  it  in  like  condition.  For  every  injury  happening  by  reason  of 
neglect  to  perform  this  duty,  he  is  liable  as  for  a  tort ;  and  this  whether 
the  act  or  omission  causing  it  was  due  to  his  personal  neglect,  or  the 
neglect  of  an  agent  employed  by  him,  and  whether  there  were  one  or 
more  parties  concerned  as  operators  or  employees. 

While  the  receiver  of  a  railroad  may  be  protected  from  an  action  at  law,  in 
respect  to  the  property  in  the  possession  of  the  court,  or  in  his  hands 
as  Its  receiver,  or  from  the  consequences  of  an  accident  occurring  in  its 
management,  as  to  other  property  the  management  of  which  he  has 
voluntarily  assumed,  and  over  which  the  court  has  no  control,  he  is 
responsible  individually  for  its  careful  and  proper  management. 

Defendant  S.,  and  others,  who  had  been  appointed  receivers  of  the  Y.  C. 
R.  R.  Co.,  a  Vermont  corporation,  by  the  Court  of  Chancery  of  that 
State,  with  the  consent  and  authority  of  said  court,  together  with  the 
V.  C.  R  R  Co.,  leased  of  the  O.  &  L.  C.  R  R.  Co.,  a  New  York  cor- 
poration, its  road,  rolling-stock,  etc.,  for  a  term  of  years;  the  lessees 
covenanting  among  other  things  to  keep  the  demised  property  in  good 
repair,  and  to  '*  assume  all  obligations"  of  the  lessor,  **  either  by  statute 
or  at  conmion-law,  as  common  carriers,  warehousemen,  or  otherwise.^' 
Under  this  lease  the  lessors  took  possession  of  and  operated  said  road. 
Plaintiff  was  in  the  employ  of  saia  lessees  upon  the  road,  and  while  en- 
gaged in  loading  a  car  was  injured  by  the  fall  of  a  jigger  belonging  to 

3  A.  &  £.  R  Cas.— 85 
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and  furnished  by  them  for  8uch  use,  but  which  was  inrafBeient  for  that 

Eurpose;  8.  was  not  present  at  the  time,  and  no  personal  negligence  on 
is  part  was  claimed.  Held^  that  an  action  to  recover  damages  vas 
maintainable  against  8.  alone;  that  the  fact  of  his  being  a  receiver  did 
not  affect  his  liability,  as  he  was  not  in  possession  of  the  road  so  lea^ 
as  an  officer  of  any  court  or  by  its  authority,  but  by  virtue  of  a  contract 
simply  permitted  by  the  court ;  that,  outside  of  the  State  of  Vermont, 
the  court  had  no  jurisdiction,  and  S.  could  do  no  act  virtute  officii  in 
this  State ;  his  liability  was  that  of  an  individual,  and  he  could  not  be 
shielded  by  a  description  of  his  office,  or  a  declaration  that  he  was  act- 
ing in  an  official  character. 

CardotD.  Barney,  68  N.  T.,  281,  distinguished. 

Kain  v.  Smith,  11  Hun,  552,  reversed. 

Appeal  from  jud^ent  of  the  General  Term  of  the  Snpreme 
Court,  in  the  third  judicial  department,  affirming  a  judgment  in 
favor  of  defendant  Smith,  entered  upon  a  non-suit  grant^  at  the 
circuit.     Reported  below,  11  Hun,  552. 

This  action  was  brought  to  recover  damages  for  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 

The  complaint  in  substance  alleged  that  John  Gregory  Smith, 
Benjamin  I*.  Chaney  and  Joseph  Clarke,  were  managing  and 
operating  the  Ogdensburg  &  Lake  Champlain  R,  R.,  as  camere  of 
passengers  and  ireight,  and  as  such  had  in  use  depot  and  station 

S'ounds,  tracks,  cars,  and  other  appurtenances  to  said  business  at 
gdensburg.  That  on  the  18th  of  May,  1872,  the  plaintiff  was  in 
their  employ  at  the  depot  grounds  in  Ogdensburg,  and  was  engaged 
under  the  direction  of  one  William  Forrest,  a  foreman  erajMoyed 
by  them  in  loading  a  car  with  iron  car  wheels,  by  means  of  a  jigg^^r 
belonging  to  and  furnished  for  such  use  by  them.  That  it  **was 
carelessly  and  negligently  constructed  by  them,  and  was  not  projv 
er  or  sufficient  for  tlie  purposes  for  which  it  was  so  furnished/' 
That  in  consequence  thereof  while  he  was  so  engaged  the  jigger 
fell  upon  and  injured  him,  without  fault  on  his  part.  All  the  per- 
sons above  named  were  styled  defendants  in  the  title  of  the  sum- 
mons, but  it  was  served  on  Smith  onlv,  and  he  appeared  and  an- 
swered. Upon  the  trial  at  circuit  the  plaintiff's  counsel  read  a 
stipulation  signed  by  the  attorneys  for  tlie  respective  parties  hj 
which  it  was  admitted :  that  the  said  railroad  was  the  property  of 
tlie  "  Ogdensburg  &  Lake  Champlain  R.  R.  Co.,"  a  corporation 
duly  created  and  organized  under  the  laws  of  the  State  of  Xew 
York.  That  on  and  since  the  24th  of  February,  1870,  "  The  Ver- 
mont &  Canada  R.  R.  Co.,"  was  a  corporation  organized  under  tiie 
laws  of  the  State  of  Vermont,  and  as  such  owned  and  operated  a 
railroad  from  St,  Albans,  Vermont,  to  Lake  Cliamplain,  then  con- 
necting with  the  Ogdensburg  &  Lake  Champlain  R  R  That 
Erior  to  the  24:th  of  February,  1870,  the  Vermont  Central  R.  R 
!o.,  was  a  corporation  created  under  the  laws  of  Vermont,  and  as 
such  operated  a  railroad  from  White  River  Junction  to  St  Albans, 
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vhere  it  connected  with  the  Vermont  &  Canada  R.  E.  That 
prior  to  the  24:th  February,  1870,  bv  proceedings  duly  had  in  the 
Court  of  Chancery  of  the  State  of  Y  ermont,  the  persons  above 
named  and  one  Lawrence  Brainerd  (who  died  before  the  com- 
mencement of  this  action)  were  appointed  receivers  and  managers 
of  said  Vermont  Central  K.  R.  Co.,  to  hold  and  operate  the  said 
Vermont  Central  R.  R.  as  officers  of  said  court,  ana  not  otherwise. 
That  on  the  24th  day  of  February,  1870,  said  Vermont  &  Canada 
R  R.  Co.,  and  said  receivers  and  managers  of  the  Vermont  Cen- 
tral  R.  R.  Co.,  being  thereunto  duly  authorized  by  the  laws  of  the 
State  of  Vermont,  and  by  the  orders  and  decrees  of  said  Court  of 
Chancery,  entered  into  a  contract  with  said  Ogdensburg  &  Lake 
Champlain  R.  R.  Co.,  of  which  the  preamble  and  important  parts 
are  as  follows : 

"  Articles  of  agreement  between  the  Ogdensburg  &  Lake  Cham- 
plain  R.  R.  Co.,  a  corporation  organized  under  the  laws  of  the 
State  of  New  York,  paarty  of  the  first  part,  and  the  Vermont  & 
Canada  R.  R.,  a  corporation  organized  under  the  laws  of  the  State 
of  Vermont,  and  the  mani^rs  and  trustees  of  the  Vermont  Cen- 
tral R.  R.  Co.,  who  have  the  possession  and  management  of  tho 
Vermont  Central  R.  R.  by  virtue  of  decrees  of  courts,  and  the  laws 
of  the  State  of  Vermont,  parties  of  the  second  part. 

"Whereas,  The  aforementioned  railroads  form  one  connecting 
line  of  railroad  track  from  the  foot  of  ship  navigation  of  the  Great 
Lakes,  at  Ogdensburg,  to  White  River  Junction  and  Windsor, 
Vermont,  and  the  tnSic  and  business  of  each  of  the  railroads  is  so 
intimately  connected  that  it  can  be  carried  on,  and  conducted  to 
the  greatest  advantage  of  all  concerned  by  having  all  the  said  roads 
under  one  management  with  proper  arrangement  for  an  equitable 
division  of  the  earnings,  and 

"  Whereas,  A  consolidation  of  said  railroads  may  ultimately  be 
found  desirable  for  the  benefit  of  the  public  and  the  stockholders 
of  all  the  roads,  as  provided  for  by  the  act  of  the  Legislature  of 
the  State  of  New  York,  passed  May  29,  1869,  entitled  *an  act 
authorizing  the  consolidation  of  certain  railroad  companies ; '  but 
that  a  temporary  arrangement  (within  the  terms  of  said  act)  is 
most  desirable  for  all  interests,  until  it  can  be  clearly  seen  whether 
full  consolidation  to  the  extent  authorized  by  said  act  will  be  ad- 
vantageous to  all  parties. 

"  Now,  therefore,  it  is  covenanted  between  said  parties  jointly 
and  severally,  as  follows : 

"  Article  First,  That  the  parties  of  the  second  part,  either  by 
themselves  or  in  connection  with  other  railroad  corporations,  by 
virtue  of  business  contracts,  regulating  the  business  from  said 
Ogdensburg  &  Lake  Champlain  K.  R.  Co.,  shall  have  the  posses- 
sion and  control  and  use  of  the  Ogdensburg  &  Lake  Champlain  R. 
R.,  with  all  its  branches  and  all  its  locomotives,  cars,  engines,  and 
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and  furnished  by  them  for  such  lise,  bat  which  was  insofiBcieDt  for  that 
purpose ;  8.  was  not  present  at  the  time,  and  no  personal  negligence  on 
his  part  was  claimea.  Held,  that  an  action  to  recover  damages  "was 
maintainable  against  8.  alone ;  that  the  fact  of  hia  being  a  receiver  did 
not  affect  his  liability,  as  he  was  not  in  possession  of  the  road  so  leased 
as  an  officer  of  any  court  or  by  its  authority,  but  by  virtue  of  a  contract 
simply  permitted  by  the  court ;  that,  outside  of  the  State  of  Vermont, 
the  court  had  no  jurisdiction,  and  8.  could  do  no  act  virtute  officii  in 
this  State ;  his  liability  was  that  of  an  individual,  and  he  could  not  be 
shielded  by  a  description  of  his  office,  or  a  declaration  that  he  waa  act- 
ing in  an  official  character. 

Cardot  V.  Barney,  63  N.  T.,  281,  distinguished. 

Kain  v.  Smith,  11  Hun,  552,  reversed. 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  affirming  a  judgment  in 
favor  of  defendant  Smith,  entered  upon  a  non-smt  grantSl  at  the 
circuit.     Reported  below,  11  Hun,  552. 

Tliis  action  was  brought  to  recover  damages  for  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 

The  complaint  in  substance  alleged  that  John  Gregory  Smith, 
Benjamin  P.  Chaney  and  Joseph  Clarke,  were  managing  and 
operating  the  Ogdensburg  &  Lake  Champlain  R.  R.,  as  earners  of 
passengers  and  ireight,  and  as  such  had  in  use  depot  and  station 

grounds,  tracks,  cars,  and  other  appurtenances  to  said  business  at 
gdensburg.  That  on  the  18th  of  May,  1872,  the  plaintiff  waa  in 
their  employ  at  the  depot  grounds  in  Ogdensburff,  and  was  engaged 
under  the  airection  oi  one  William  Forrest,  a  loreman  erajMoyed 
by  them  in  loading  a  car  with  iron  car  wheels,  by  means  of  a  jigg^^T 
belonging  to  and  lurnished  for  such  use  by  them.  That  it  **  was 
carelessly  and  negligently  constructed  by  tliem,  and  was  not  prop- 
er or  sufficient  for  tlie  purposes  for  which  it  was  so  furnished." 
That  in  consequence  thereof  while  he  was  so  engaged  the  ji^'J" 
fell  upon  and  injured  him,  without  fault  on  his  part.  All  the  per- 
sons above  named  were  styled  defendants  in  the  title  of  the  sum- 
mons, but  it  was  served  on  Smith  only,  and  he  appeared  and  an- 
swered. Upon  the  trial  at  circuit  the  plaintiff's  counsel  read  a 
stipulation  signed  by  the  attorneys  for  tiie  respective  parties  by 
which  it  was  admitted :  that  the  said  railroad  was  tlie  property  of 
the  "  Ogdensburg  &  Lake  Champlain  R.  R.  Co.,"  a  corporation 
duly  created  and  organized  under  the  laws  of  the  State  of  Xe^ 
York.  That  on  and  since  the  24th  of  February,  1S70,  "  The  Ver- 
mont &  Canada  R.  R.  Co.,"  was  a  corporation  organized  under  the 
laws  of  the  State  of  Vermont,  and  as  such  owned  and  operateii  a 
railroad  from  St.  Albans,  Yermont,  to  Lake  Champlain,  then  con- 
necting with  the  Ogdensburg  &  Lake  Champlain  R.  R.  Thjt 
?rior  to  the  24:th  oi  February,  1870,  the  Yermont  Central  R  R- 
!o.,  was  a  corporation  created  under  the  laws  of  Yermont,  and  as 
such  operated  a  railroad  from  White  River  Junction  to  St.  Albans, 
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vhere  it  connected  with  the  Vermont  &  Canada  R.  R.     That 

frier  to  the  24th  February,  1870,  bv  proceedings  duly  had  in  the 
iourt  of  Chancery  of  the  State  of  Y  ermont,  the  persons  above 
named  and  one  Lawrence  Brainerd  (who  died  before  the  com- 
mencement of  this  action)  were  appointed  receivers  and  managers 
of  said  Vermont  Central  fe.  R.  Co.,  to  hold  and  operate  the  said 
Vermont  Central  R.  R.  as  oflBcers  of  said  court,  ana  not  otherwise. 
That  on  the  24th  day  of  February,  1870,  said  Vermont  &  Canada 
E.  R.  Co.,  and  said  receivers  and  managers  of  the  Vermont  Cen- 
tral R.  R.  Co.,  being  thereunto  duly  authorized  by  the  laws  of  the 
State  of  Vermont,  and  by  the  orders  and  decrees  of  said  Court  of 
Chancery,  entered  into  a  contract  with  said  Ogdensburg  &  Lake 
Champlain  R.  R.  Co.,  of  which  the  preamble  and  important  parts 
are  as  follows : 

"  Articles  of  agreement  between  the  Ogdensburg  &  Lake  Cham- 
plain  R.  R.  Co.,  a  corporation  organized  under  the  laws  of  the 
otate  of  New  York,  party  of  the  first  part,  and  the  Vermont  & 
Canada  R.  R.,  a  corporation  organized  under  the  laws  of  the  State 
of  Vermont,  and  the  managers  and  trustees  of  the  Vermont  Cen- 
tral R.  R.  Co.,  who  have  the  possession  and  management  of  tho 
Vermont  Central  R.  R.  by  virtue  of  decrees  of  courts,  and  the  laws 
of  the  State  of  Vermont,  parties  of  the  second  part. 

"Whereas,  The  aforementioned  railroads  form  one  connecting 
line  of  railroad  track  from  the  foot  of  ship  navi^tion  of  the  Great 
Lakes,  at  Ogdensburg,  to  White  River  Junction  and  Windsor, 
Vermont,  and  the  traffic  and  business  of  each  of  the  railroads  is  so 
intimately  connected  that  it  can  be  carried  on,  and  conducted  to 
the  greatest  advantage  of  all  concerned  by  having  all  the  said  roads 
under  one  management  with  proper  arrangement  for  an  equitable 
division  of  the  earnings,  and 

"  Whereas,  A  consolidation  of  said  railroads  may  ultimately  be 
found  desirable  for  the  benefit  of  the  public  and  the  stockholders 
of  all  the  roads,  as  provided  for  by  the  act  of  the  Legislature  of 
the  State  of  New  York,  passed  May  29,  1869,  entitled  'an  act 
authorizing  the  consolidation  of  certain  railroad  companies ; '  but 
that  a  temporary  arrangement  (within  the  terms  of  said  act)  is 
most  desirable  for  all  interests,  until  it  can  be  clearly  seen  whether 
full  consolidation  to  the  extent  authorized  by  said  act  will  be  ad- 
vantageous to  all  parties. 

"  Now,  therefore,  it  is  covenanted  between  said  parties  jointly 
and  severally,  as  follows : 

"  Article  First,  That  the  parties  of  the  second  part,  either  by 
themselves  or  in  connection  with  other  railroad  corporations,  by 
virtue  of  business  contracts,  regulating  the  business  from  said 
Ogdensburg  &  Lake  Champlain  K.  R.  Co.,  shall  have  the  posses- 
sion and  control  and  use  of  tlie  Ogdensburg  &  Lake  Champlain  R. 
R,  with  all  its  branches  and  all  its  locomotives,  cars,  engines,  and 
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all  other  rolling-stock,  and  all  its  tracks,  elevators,  switches,  and  all 
its  station-houses,  atore-houses,  oiBces,  and  all  its  other  buildings  of 
every  description,  and  all  the  lands  and  real  estate  of  the  party  of 
the  first  part,  with  all  its  rights  of  way  and  passage,  excepting, 
however,  and  expressly  reserving  certain  wood  lands  and  village 
lots. 

"  Article  Second,  All  the  gross  receipts  of  and  from  the  busi- 
ness and  traffic  of  or  upon  the  Ogdensburg  &  Lake  Champlain  R. 
JR.  after  the  1st  day  of  March,  a.d.,  1870,  shall  belong  to  tlie 
parties  of  the  second  part,  and  be  collected  by  the  managers  afore- 
said, and  disposed  of  as  the  said  parties  of  the  second  part  shall 
direct. 

"  Article  Third,  The  Ogdensburg  &  Lake  Champlain  R.  R  Co. 
hereby  sells  to  the  party  of  the  second  part  all  the  fuel,  lumber, 
timber,  new  ties,  ou  and  waste  stationery,  and  all  other  things  of  a 
like  character  furnished  for  use  upon  its  road,  and  also  assigns  to 
the  party  of  the  second  part  all  existing  contracts  they  have  for 
any  such  property ;  and  the  parties  of  the  second  part  agree  jointly 
and  severally  to  pay  for  the  same  at  cost.  And  the  parties  of  the 
second  part  assume  and  agree  to  fulfil  all  existing  agreements  of 
the  party  of  the  first  part,  for  purchase  of  supphes  and  for  trans- 
portation. 

"  Article  Fourth,  The  parties  of  the  second  part  jointly  and 
severally  covenant  and  agree  to  and  with  the  parties  of  the  first 
part,  its  successors  and  assigns,  to  keep  up  and  maintain  in  good 
order  and  condition  by  repairs  and  renewals,  as  the  same  mav  be 
needed,  all  the  present  equipment  of  the  party  of  the  first  part,  and 
to  add  such  new  cars  and  engines  as  may  be  necessary  to  provide 
for  waste  and  depreciation,  as  the  same  may  from  time  to  time 
occur ;  and  that  all  the  railroad  tracks,  turnouts,  docks,  bridges, 
buildings,  shops,  tools,  machinery,  locomotives,  cars,  rolling-stock, 
equipment,  and  everything  herein  named  or  not  named,  wliich  is 
taken,  possessed,  or  controlled  by  the  parties  of  the  second  part  or 
any  of  them,  or  any  of  their  ofhcers,  successors  or  assigns,  by  vir- 
tue of  this  contract,  shall  be  kept  in  repair  restored  and  returned 
to  the  party  of  the  first  part,  its  successors  or  assigns,  in  as  good 
and  serviceable  condition  as  at  the  date  when  this  agreement  is  to 
go  into  operation." 

By  article  five,  the  party  of  the  second  part  undertake  to  pay  to 
the  party  of  the  first  part  $384,620,  in  each  year  for  three  vears^  a 
still  larger  sum  for  each  of  three  years  thereafter,  and  a  still  larger 
sum  each  year  thereafter,  so  long  as  the  contract  remains  in  force. 

By  article  six,  the  party  of  the  second  part  is  to  pay  all  taxes 
assessed,  or  to  be  assessed  upon  the  property  transferred  to  them, 
and  they  agree  that  they  will  "  assume  all  the  obligations  of  the 
parties  of  the  first  part  either  by  statute,  or  at  common-law,  as 
common  carriers,  warehousemen,  or  otherwise,  and  will  indemnify 


KAIN  V.  SMITH.  649 

and  save  harmless  the  party  of  the  first  part  from  all  costs,  damages, 
or  loss  by  reason  of  any  failure  to  fulfil  said  obligations,  and  by 
reason  of  any  claim  that  may  be  made  for  any  neglect,  accident,  or 
default  happening  upon  or  in  connection  with,  the  road  of  the 
parties  of  the  first  part,  and  save  the  party  of  the  first  part  and  its 
successors  and  assigns  from  all  loss,  damages,  costs,  ana  expenses, 
for  or  by  reason  of  anything  to  be  done  or  omitted  on  its  part 
under  its  charter  and  existing  laws,  from  and  after  the  day  this 
contract  goes  into  effect.  .  .  .  And  the  parties  of  the  second 
part  and  each  of  them  shall  have  the  right  to  use  the  name  of  the 
party  of  the  first  part  in  bringing  any  actions,  and  in  making  any 
defences." 

By  other  articles  provision  is  made  for  an  inventory  and  appraisal 
of  tne  property,  and  by  article  eleventh,  it  is  declared,  that  "  In 
case  the  party  of  the  first  part  shall  at  any  time  consider  that  the 
parties  oi  the  second  part  nave  in  substantial  respect  failed  to  fulfil 
the  terms  of  this  contract  on  their  part,  the  party  of  the  first  part 
may  apply  to  the  Supreme  Court  in  the  State  of  New  York,  upon 
affidavits,"  and  upon  not  less  than  thirty  days'  notice  to  the  parties 
of  the  second  part,  to  be  served  personally  upon  one  of  their  man- 
agers, or  left  at  their  principal  omce  in  V  ermont,  properly  directed 
to  such  manager,  for  an  order  or  injunction  to  restore  the  first 
party  to  the  possession  and  control  of  all  the  property  embraced  in 
and  under  this  contract ;  and  if  upon  such  application  the  court 
shall  decide  in  their  favor,  they  shall  be  immediately  restored  to 
such  possession,  unless  the  parties  of  the  second  part  shall,  under 
the  airection  of  said  court,  give  to  the  first  party  full  and  ample 
security  to  pay  any  judgment  which  shall  be  obtained  in  any  reg- 
ular action  which  said  first  party  may  obtain  for  such  failure  to 
fulfil  the  terms  of  the  contract  aforesaid,  together  with  any  and 
all  costs  and  expenses,"  etc.  But  if  the  court  decide  otherwise 
then  the  party  of  the  first  part  shall  pay  costs  and  damages. 

By  article  12,  "  Each  of  the  parties  covenants  to  and  with  each 
of  the  others  jointly  and  severally,  that  they  will  hereafter  and  at 
all  times  make  and  execute  all  such  further  covenants  and  agree- 
ments as  counsel  learned  in  the  law  may  advise  necessary  to  carry 
into  effect  the  true  intent  and  purpose  of  this  contract ;  and  should 
any  further  legislation  be  deemed  requisite,  will  endeavor  by  all 
proper  means  to  procure  such  legislation  to  carry  this  contract  into 
effect,  and  see  that  a  more  perfect  union  may  be  made  if  it  shall  be 
found  desirable  for  the  promotion  of  their  mutual  interest ;  and, 
the  expense  of  all  such  proceedings  if  done  at  the  request  of  the 
parties  of  the  second  part  shall  be  paid  by  them." 

Provision  is  made  for  an  increase  of  capital  stock  on  the  part  of 
the  Ogdensburg  and  Lake  Champlain  Company,  and  for  the  con- 
tinuance of  the  contract  for  twenty  years.  It  is  executed  in  the 
manner  following : 
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^^  The  Ogdensbnrg  and  Lake  Champlain  B^lroad  Gompanj)  bj 
"  (Signed)  John  C.  Pkatt,    [seal] 

^^  President. 

"  The  Vermont  and  Canada  Railroad  Company,  by 

"(Signed)  John  Pobteb,    [sial] 

"  Vice-Presidenty 
"  (Signed)  and  Samuel  Athebtok, 

"  Director. 

"The  Trustees  and  Managers  of  the  Vermont  Central  and  Y&t- 
mont  and  Canada  Kailroads 

"  (Signed^  J.  Greooky  Smith,    [seal 

"(Signed)  B.  P.  Cheney.  [seal 

It  also  appeared  from  the  stipnlation,  that  from  the  Ist  day  of 
March,  1870,  until  the  1st  day  of  July,  1873,  the  said  railroad  in 
the  complaint  mentioned,  was  operated  and  the  said  depot  and 
station  grounds,  repair  shops  and  other  buildings,  railroad  tracb 
and  cars  in  said  complaint  mentioned,  were  used  and  possessed  by 
the  parties  of  the  second  part,  in  said  contract  named,  in  the  oper- 
ation of  said  railroad,  and  m  the  business  of  transporting  passengers 
and  freight  thereon,  imder  and  in  pursuance  of  the  terms  of  said 
contract,  and  not  otherwise.  That  the  plaintiff  and  William  For- 
rest in  said  complaint  mentioned,  were  in  the  employ  of  the  parties 
of  the  second  part  in  said  contract  named,  so,  as  aforesaid,  carrying 
on  said  railroad,  and  not  otherwise  at  the  times  alleged  in  the  com- 
plaint. Upon  the  pleadings,  and  this  proof,  and  before  the  plain- 
tiff^s  case  was  closed,  the  defendant  Smith  moved  for  a  non-suit 
The  case  states  that  from  the  opening  of  the  counsel  for  the  plain- 
tiff, it  appeared  that  such  a  case  existed,  in  favor  of  the  plaintiff,  as 
would  entitle  him  to  submit  it  to  the  jury,  if  the  liability  of  the 
defendant  Smith  to  the  plaintiff  was  the  same  as  if  Smith  were  the 
sole  proprietor  and  operator  of  the  railroad.  It  was  conceded  by 
the  plaintiff's  counsel  that  the  defendant  Smith  was  not  present  at 
the  time  the  plaintiff  received  his  injury,  and  that  no  personal 
negligence  of  Smith  contributed  thereto.  The  plaintiff  was  there- 
upon non-suited  by  the  court  upon  the  sole  ground  as  stated  by  the 
judge  :  "  that  the  gist  of  the  action  is  the  breach  of  the  implied 
contract,  and  you  can't  say  that  the  implied  contract  is  with  Smith, 
but  yon  must  sue  all."  Upon  appeal  to  the  General  Term  from 
the  judgment  entered  upon  this  decision,  it  was  held  that  the  reason 
given  by  the  trial  judge  was  not  a  good  one;  but  the  non-suit  was 
maintained,  upon  the  ground  that  the  defendant  was  not  the  mas- 
ter of  the  plaintiff,  but  was  acting  in  relation  to  the  road  in  an  offi- 
cial character,  and  under,  and  by  authority  of  the  conrt. 

Leslie  W.  Russell,  for  appellant :  This  was  an  action  sound- 
ing in  tort,  and  could  be  brought  against  one  or  all  of  the  wrong- 
doers.    (The  Atlantic  Mut.  Ins.  Co.  v.  McLoon,  48  Barb.,  27; 
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Low  i/.  Mumford,  14  J.  E.,  426  ;  Greed  v.  Hartman,  29  N.  T., 
591 ;  Webster  v.  Hudson  River  R.  R.  Co.,  38  id.,  260  ;  Barrett  v. 
Third  Ave.  R.  R.  Co.,  45  id.,  628,  631 ;  Roberts  v.  Johnson,  58  id., 
613,  616 ;  Chipman  v.  Palmer,  9  Hun.,  517.^  The  limit  of  defend- 
ant's liability  as  receiver  of  the  Vermont  railroad  while  in  posses- 
sion of  the  leased  road,  upon  an  accounting  with  the  Vermont 
court,  is  not  the  limit  of  his  liability  to  third  persons  dealing  with 
him  in  the  execution  of  an  executory  contract  by  him  with  refer- 
ence to  property  in  this  State.  (Morrell  v,  Dickey,  1.  J.  Chy., 
153 ;  Doolittle  v.  Lewis,  7  id.,  45  ;  Parsons  v.  Lyman,  20  N.  i ., 
108 ;  New  Jersey  Lombard  Bank  v.  Thorpe,  6  Cow.,  46 ;  Runk 
v.  St.  John,  29  [ftarb.,  585 ;  Hoyt  v.  Thompson,  1  Seld.,  341 ;  Fen- 
ton  V,  Lumberman's  Bank,  Clark,  286 ;  Hunt  v.  Columbian  Ins. 
Co.,  55  Me.,  290.;  Gravdon  v.  Church,  7  Mich.,  36;  Taylor  ^?. 
Columbian  Ins.  Co.,  14  Allen,  353  ;  Pond  v.  Vermont  R.  K.  Co., 
Oct.  19,  1876,  MS. ;  Booth  v.  B.  &  A.  R.  R.  Co.,  7  Week.  Dig.  108.) 
This  action  is  founded  upon  negligence  or  breach  of  dutv  which 
existed  as  to  all  the  world,  and  the  limitations  upon  the  rule  as  ap- 
plicable to  the  claim  of  a  servant  against  the  master  do  not  apply. 
(Coughtry  v.  Globe  Wool  Co.,  50  N.  T.,  124;  Flike  v.  B.  &  A. 
E.  R  Co.,  53  id.,  549 ;  Sprong  v.  B.  &  A.  R.  R.  Co.,  58  id.,  56 ; 
Laning  v,  N.  Y:  C.  R.  K.  Co.,  49  id.,  521 ;  Ross  v,  K  Y.  C.  & 
H.  R.  R.  R.  Co.,  5  Han.,  488.)  A  trustee  possesses  the  legal  title 
to  the  thing  of  which  he  is  trustee,  and  in  dealing  with  it  persons 
(leal  with  him,  as  the  owner  of  such  title.  (Story's  Equity,  §  964^ 
Such  persons  are  liable  for  their  acts.  (Rogers  v.  Wheeler,  43  N. 
Y.,  603 ;  Paige  v.  Smith,  99  Mass.,  395 ;  Sprague  v.  Smith,  29  Vt., 
421 ;  Barker  v.  Wheeler,  49  N.  H.,  9 ;  Ballon  v.  Famham,  9 
Allen,  47 ;  Lamphear  v.  Buckingham,  33  Conn.,  237 ;  Blumenthal 
V,  Brainerd,  38  Vt,  402 ;  Klem  v.  Jewett,  26  N.  J.  Eq.,  494 ; 
Xewell  V,  Smith,  49  Vt.,  255.) 

Edward  C.  James,  for  respondent :  The  relation  of  master  and 
servant  rests  upon  contract,  and  did  not  exist  between  the  defend- 
ant and  the  plaintiif  (2  Kent  [m.  p.]  258.)  Out  of  such  contract 
there  arises  an  obligation,  on  the  part  of  the  master,  to  use  ordinary 
care,  not  to  expose  his  servant  to  unreasonable  risks  and  dangers. 
(Laning  v.  Rail.  Co.,  49  N.  Y.,  521,  532 ;  Ross  v.  Rail.  Co.,  5 
Hun.,  488,  493,  494 ;  Farwell  v.  Rail.  Co.,  4  Mete,  49, 56 ;  Coombs 
0.  Cordage  Co.,  102  Mass.,  572,  589.)  It  is  only  for  a  breach  of 
this  implied  contract  that  a  master  can  be  held  liable  to  his  servant 
for  an  injury  which  he  did  not  personally  inflict.  (Wright  v.  Rail. 
Co.,  25  IS.  Y.,  562 ;  Warner  %\  Rail.  Co.,  39  id.,  468  ;  Malone  v. 
Hathaway,  64  id,  5  ;  Kelly  v.  Norcross,  121  Mass.,  508.)  One  who 
contracts  with  a  receiver  officially  cannot  hold  him  liable  on  such 
contract  personally.'  (High  on  Keceivers,  §§272,  395;  Livingston 
V.  Pettigrew,  7  Lans.,  405  ;  Cardot  v,   Barney,  63  N.  Y.,  281 ;  4 
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Ilun.,  373 ;  Meara's  Adm.  v.  Holbrook,  20  Ohio  St.,  137 ;  Potter 
^\  Bunnell,  id.,  149 ;  Henderson  v.  Walker,  55  Ga,,  481 ;  High  on 
Ileceivers,  §  398 ;  Blumenthal  v.  Brainerd,  38  Vt.,  402.)  As 
managing  agents,  defendants  were  not  the  masters  of  the  plain- 
tiff, nor  liable  to  him  for  any  omission  or  neglect  of  duty.  (Cal- 
vin V.  Holbrook,  2  N.  Y.,  126,  129.) 

Danforth,  J. — In  view  of  the  facts  stated  in  the  complaint,  the 
concession  upon  the  trial,  "  that  such  a  case  existed  in  favor  of  the 
plaintiff,  as  would  entitle  him  to  submit  it  to  the  jury  if  the  lia- 
bility of  the  defendant  Smith  to  the  plaintiff  was  the  same  as  if 
Smith  were  the  sole  proprietor  and  operator  of  the  railroad,"  and 
the  ruling  of  the  trial  judge  thereon,  it  would  seem  that  the  only 
question  presented  at  the  circuit  related  to  the  liability  of  one  out 
two  or  more  operators  of  a  railroad  for  injury  to  an  employee,  bv 
reason  of  defective  machinery  furnished  by  them  for  use,  in  the 
course  of  his  employment,  and  was  one  of  form  rather  than  eah- 
stance.  But  the  reason  assigned  by  the  learned  judge,  who  deliv- 
ered the  pi'evailing  opinion  at  the  General  Term  in  support  of  the 
judgment,  presents  an  inquiry  whether  the  defendant's  relation  to 
the  road  suojectcd  him  to  any  liability  except  in  an  official  or  rep- 
resentative capacity.  The  learned  counsel  for  the  respondent  now 
relies  upon  both  grounds  to  defeat  this  anneal.  As  to  the  first,  we 
concur  with  the  General  Term  in  thintmg  that  it  is  untenable. 
The  plaiutitf  s  right  of  action  is  founded  on  a  duty  which  every 
railroad  operator  owes  to  his  employees,  and  which  requires  him  to 
furnish  machinerv  adequate  and  proper  for  the  use  to  which  it  is 
to  be  aj)pHed,  and  to  maintain  it  in  like  condition  for  their  protec- 
tion and  safety.  (Fuller  v.  Jewett,  Rec'r,  etc,  opinion  by  Andrews, 
J.,  1  Am.  &  Eng.  R.  Cas.,  109.)  For  every  injury  happening  bv 
reason  of  neglect  to  perform  this  duty  he  is  liable  as  for  a  tort,  and 
this  is  so  whether  the  act  or  omission  causing  it  was  due  to  his  per- 
sonal neglect  or  the  neglect  of  an  agent  employed  by  him,  and 
whether  there  are  one  or  more  parties  concerned  as  operators  or 
employers  can  make  no  difference.  The  liability  is  several,  as  well 
as  joint.  (Creed  i\  Uartman,  29  N.  Y.,  591 ;  Roberts  v.  Johnson, 
58  id.,  613.)  The  concession  above  cited  seems  to  exclude  all  grounds 
upon  wliicli  the  ruling  of  the  trial  court  can  stand,  for  it  implies 
the  existence  of  the  cause  of  action  stated  in  the  complaint,  and  of 
that,  negligence  is  an  important  element.  It  concedes  that  the  de- 
fendant was,  with  others,  managing  and  operating  the  road,  and 
prosecuting  the  business  of  common  carriers  in  the  customary  man- 
ner, and  for  negligence  in  that  character  they  are  liable  jointly  and 
severally  according  to  the  general  law.  This  would  be  so  .even  if 
they  were  technically  receivers,  for  unless  prohibited  by  the  conrt, 
whose  officers  they  were,  a  party  injured  might  proceed  at  law  for 
damages  as  in  other  cases.     See  cases  cited,  infra. 
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This  conclusion  would  alone  require  a  reversal  of  the  judgment, 
but  the  other  question  is  fairly  raised,  and  will  again  present  itself 
if  a  new  trial  is  had.  It  is  oi  greater  novelty,  and  makes  the  case 
one  of  considerable  importance,  for  if  the  respondent's  contention 
is  correct  an  easy  mode  is  provided  by  which  a  railroad  can  be  run 
in  this  State  with  no  responsibility  on  the  part  of  those  operating 
it  for  injuries  to  persons  or  property,  and  no  liability  from  those 
causes  which,  under  our  laws,  "  for  reasons  of  public  policy  and 
private  justice,"  are  deemed  sufficient  to  give  a  remedy  to  employees 
lor  injuries  occasioared  by  defective  machmery  or  appliances  fur- 
nished to  them  in  the  course  of  their'employment.  In  the  absence 
of  express  legislative  enactment,  a  conclusion  involving  such  con- 
sequences should  not  bo  reached,  unless  required  in  ooedience  to 
some  well  settled  principle  of  the  common-law,  or  adjudged  cases 
to  the  authority  of  which  the  court  must  submit.  The  learned 
judge  whose  opinion  is  above  referred  to  regarded  the  question  as  pri- 
mus impressionis,  and  "found  no  authority  covering  the  point  here 
presented,"  but  thought  the  principles  enunciated  in  Cardot  v.  Bar- 
ney, 63  N.  Y.,  281,  sustained  the  views  upon  which  he  was  about 
to  place  the  judgment  of  the  court.  In  tnat  case  it  was  held  that 
an  assignee  or  receiver  in  bankruptcy,  who,  as  such,  is  running  and 
operating  the  road  of  a  bankrupt  corporation,  in  the  absence  of 
evidence  that  he  assumed  to  act  otherwise  than  as  assignee,  or  that 
he  held  himself  out  as  a  carrier  of  passengers,  other  than  as  an  offi- 
cer of  the  court,  is  not  liable  in  an  action  for  negligence,  causing 
the  death  of  a  passenger,  where  no  personal  neglect  is  imputed  to 
him,  either  in  the  selection  of  agents  or  in  the  performance  of  any 
duty,  but  where  the  negligence  charged  was  that  of  a  subordinate, 
whom  he  necessarily  and  properly  employed  in  compliance  with 
the  order  of  the  court. 

First,  Upon  what  facts  does  this  decision  rest  ? 

A  road  in  possession  of  the  com-t,  operated  by  its  officer,  and  an 
accident  occurring  through  the  negligence  of  a  subordinate  em- 
ployed by  this  officer  by  order  of  the  court,  and  all  within  its  juris- 
diction. 

Second,  Upon  what  principle  ? 

That  such  an  officer  displaces  the  directors  or  other  body  who  by 
its  charter  are  authorized  to  manage  its  affairs,  and  under  the  direc- 
tion of  the  court  by  which  he  is  appointed  has  the  sole  control  of 
its  property  and  effects,  and  when  authorized  so  to  do,  the  execu- 
tive power  to  use  its  franchises  (City  of  Rochester  v,  Bronson,  41 
How.  Pr.  R.,  78),  and  is  responsible  for  his  conduct  in  all  these 
things  to  the  court  appointing  him.  In  such  a  case  also  the  remedy 
for  injuries  resulting  from  his  negligence,  or  the  negligence  of  those 
operating  a  railroad  under  him,  would  be  by  application  to  the  same 
tribunal  (Noe  v,  Gibson,  7  Paige,  513  ;  Parker  v.  Browning,  8  id., 
388;  Metz  v.  Buff.,  Corry  &  P.  R.  R.  Co.,  58  N.  Y.,  61 ;  Morse  v. 
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Brainerd,  etc.,  41  Yt.,  551 ;  Klein  v^  Jewett,  26  N.  J.  Eq.,  474), 
whicli  miffht  itself  dispose  of  the  matter  by  administering  justice 
between  the  parties,  or  allow  the  party  aggrieved  to  bring  his  snit 
at  law  for  the  alleged  injury.  (Cases  above  cited.)  But  this  is  so 
when  the  person  charged  is  acting  under  color  of  its  anthority 
merely,  and  to  such  a  case  only  does  the  decision  relied  upon  apply. 
Observe  the  care  with  which  the  facts  are  eliminated  on  which  it 
rests ;  but,  as  if  to  prevent  any  misconception  the  learned  judge 
confines  it  to  a  case  where  there  is  ^^  an  absence  of  evidence  ti^ 
the  operator  assumed  to  act  otherwise  than  as  an  assignee,  or  that 
he  held  himself  out  as  a  carrier  of  passengers  other  than  as  an  offi- 
cer of  the  court."  (Murphy  v.  Holorook,  et  al.,  Eecrs.  of  the  C.  P. 
&  I.  K.  R  Co.,  20  Ohio  St.  Kep.,  137 ;  Potter,  Recr.  of  the  A.  & 
G.  W.  R.  Co.  V.  Bunnell,  id.,  150 ;  Henderson  v.  Walker,  Eecr., 
etc.,  55  Ga.,  481,  stand  upon  the  same  principle.) 

So  limited,  there  is  no  danger  that  any  injury  will  go  without 
compensation.  Damages  for  injury  to  tlie  person,  whether  pass- 
enger or  emplovee,  for  loss  of  goods  in  course  of  transportation,  or 
otherwise,  would  be  chargeable  upon,  and  pavable  out  of  the  fund 
in  court,  the  same  as  other  expenses  of  admmistration.  (Klein  v. 
Jewett,  26  N.  J.  Eq.  E.,  474 ;  Morse  v.  Brainerd,  etc.,  41  V  t,  551 ; 
CowdrCT  V.  G.  H.  &  H.  R.  R.  Co.,  3  Otto  93  [U.  S.  Supt  ft.], 
352.)  The  defendant  can  find  no  immunity  in  the  rule  thus  estab- 
lished. He  was  not  in  possession  of  the  Ogdensburg  and  Lake 
Champlain  Railroad  as  an  officer  of  any  court  or  by  its  authorih-. 
The  court  itself  never  had  possession  of,  or  control  over  it.  He 
went  into  possession  with  his  associates  by  virtue  of  a  contract. 
He  was  pennitted,  not  directed,  by  the  court  to  make  it,  and  thia 
permission  will  serve  him  upon  his  accounting  for  his  management 
of  the  Vermont  Central  Road.  So  far  as  the  O^ensbuig  & 
Lake  Champlain  Railroad  is  concerned  the  court  will  not  trouble 
itself,  for  if  the  court  authorized  the  contract  it  will  see  that  by  its 
terms  the  receipts  from  that  road  are  to  be  taken  by  this  defend- 
ant, and  others,  not  as  receivers  or  officers  of  the  court,  but  as  con- 
tracting parties,  for  running  or  operating  a  road,  and  to  be  placed 
not  in  the  custody  of  the  court,  nor  to  be  distributed  by  its  direc- 
tions, but  "  that  all  the  gross  receipts  of  and  from  the  business  and 
traffic  of  or  upon  the  Ogdensburg  &  Lake  Champlain  Railroad 
shall  belong  to  the  parties  of  the  second  part,  and  be  collected  by 
the  managers  aforesaid,  and  disposed  of  as  the  parties  of  the  second 
part  shall  direct."  They  are  styled  managers,  but  they  are  mere 
associates,  combining  together  to  promote  a  common  interest  and 
in  respect  to  the  matters  in  question  subject  to  the  same  degree 
of  liability  as  they  would  be  if  they  had  been  associated  as  copart- 
ners, and  had  contracted  as  such  to  do  the  things  they  have  under- 
taken. If  the  defendant  had  confined  his  action  to  the  road  over 
which  he  was  appointed  receiver,  it  may  be  conceded  that  the  rule 
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applied  in  Cardot  v,  Barney  (supra),  would  serve  aB  a  defense. 
Outside  of  that  State  he  stands  as  an  individual  liable  for  his  own 
negligence,  whether  he  acts  personally  or  through  agents,  alone  or 
in  company  with  others.  He  cannot  be  shielded  by  a  description 
of  his  office,  or  a  declaration  that  he  is  acting  in  an  official  character. 
Tlie  court  from  which  he  derived  it  had  no  jurisdiction  over  the 
the  subject  of  the  contract,  or  power  to  enter  a  decree  to  be  en- 
forced outside  of  the  State  by  wnose  laws  it  was  created,  and  whose 
laws  alone  could  make  these  decrees  effective.  The  defendant  could 
do  no  act  virtute  officii  in  this  State,  and  although  called  manager 
or  receiver  he  was  as  to  this  plainjbifE  merely  an  operator  of  the  rail- 
road. 

In  Cardot  v.  Barney,  supra,  the  road  upon  which  the  injury 
occurred  was  itself  in  the  hands  of  the  court.  The  defendant  was 
running  it  by  its  order,  and,  as  above  suggested,  it  is  upon  this 
fact  the  decision  rests.  Allen,  J.,  says:  "The  defendant  had 
neither  a  general  nor  a  special  property  in  the  road  or  its  earnings. 
Tlie  property  was  in  court  for  management  and  administration, 
and  tne  defendant  was  an  officer  of  tne  court,  obeying  its  orders 
and  carrying  out  its  directions.  If  the  accident  in  question  had 
occurred  upon  the  Vermont  Central  Railroad  the  decision  would 
have  been,  in  point,  to  defeat  a  recovery,  for,  as  is  conceded,  "  the 
defendants  were  appointed  receivers  and  managers  of  the  Vermont 
Central  Eailroad  to  hold  and  operate  that  road  as  officers  of  said 
court,  and  not  otherwise."  But  the  receivership  did  not  in  any 
way  extend  to  the  Ogdensburg  &  Lake  Champlam  Koad.  Judge 
Allen  says,  in  the  case  cited,  "  the  employment  of  agents  was  a 
necessity,  and  expressly  directed  by  the  court."  In  tiie  case  be- 
fore us,  as  we  have  seen,  the  defendant  obtained  the  control  of  the 
road  by  contract,  through  association  formed  with  other  roads,  in 
part  for  their  benefit,  and  in  view  of  still  greater  advantages  in 
tlie  future.  The  permission  of  the  court  was  given,  but  to  be  ex- 
ercised at  his  option,  and  for  the  benefit  of  several  parties,  but 
whether  to  be  exercised  or  not,  or  to  what  extent,  was  a  matter 
over  which  he  could  exercise  his  discretion  ;  there  was  no  direction 
by  the  court. 

The  maxim  of  respondeat  superior  applies  to  such  a  case,  as  ex- 
plained and  illustrated  in  Cardot  v.  Barney,  and  as  is  there  stated, 
*'  the  fact  is  unimportant  that  they"  (the  persons  charged)  "  were 
trustees,  and  acted  in  a  representative  capacitv."  The  entire  argu- 
ment of  Judge  Allen  in  that  case,  as  1  understand  it,  lends  sup- 
port to  the  appellanL  and  his  right  of  action  is  sustained  by  Hogers 
V,  Wheeler,  43  N.  Y.,  598 ;  Spragiie  v.  Smith,  29  Vt.,  421 ;  Barter 
V.  Wheeler,  49  K  H.,  9 ;  Blumenthal  v.  Brainerd,  8S  Vt.,  409; 
Paige  V.  Smith,  99  Mass.,  395 ;  20  Ohio  St.,  137.  The  doctrine 
therefore  elaborated  by  Judge  Allen,  in  Cardot  v,  Baraey,  supra, 
and  the  exceptions  indicated  by  the  cases  above  cited,  lead  to  the 
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conclusion  that  the  defendant  is  liable,  under  the  facts  before  ns, 
to  the  same  extent  precisely  as  if  he  were  not  receiver.  He  might 
be  protected  from  an  action  at  law  in  respect  to  the  property  in  the 
possession  of  the  court,  or  in  his  hands  s&  its  receiver,  or  from  the 
consequences  of  an  accident  occurring  in  its  management,  but  as 
to  other  property,  the  management  of  which  is  voluntarily  assumed, 
over  which  the  court  had  no  control,  he  stands  in  his  natural  per- 
son, and  responsible  for  its  careful  and  proper  management  to  all 
those  whose  relations  to  it  are  such  that  they  may  suffer  from  his 
neglect  of  duty.  A  contrary  doctrine  would  leave  tiie  injured 
party  remediless.  As  in  this  case,  if  the  judgment  below  is  cor- 
rect, the  Ogdensburff  &  Lake  Champlain  Kailroad  Compacj 
would  not  be  liable,  for  neither  the  deiendant  nor  his  anployees 
were  his  servants,  and  it  would  not  be  liable  for  tis  nor  their  acts. 
(Ballou  V.  Famum,  9  Allen,  47 ;  O.  &  M.  K.  R.  Co.  v.  Davis,  23  Iiid., 
553.")  It  would  follow  that  the  defendant  first  getting  pennifi&ion 
of  tlie  Court  of  Chancery  of  Vermont,  might  obtain,  by  contract, 
control  of  all  connecting  roads  in  adjoining  States,  operate,  and 
receive  the  proceeds,  and  neither  he  nor  they  be  liable  for  the 
manner  in  wnich  the  business  was  conducted.  Such  result  may  be 
inevitable  when  the  road  itself  is  in  possession  of  the  conrt, 
but  it  could  not  be  tolerated  when  its  possession  was  acquired  bj 
contract.  The  principles  upon  which  this  conclusion  rests  have 
been  applied  to  this  defendant  by  the  courts  of  the  State  in  which 
he  was  appointed.  In  Sprague  v.  Smith,  29  Vt.,  421,  an  action 
was  commenced  by  a  passenger  for  damages  for  injuries.  The 
writ  issued  against  Smith  and  his  associates ;  as  to  them  it  was  re- 
turned non  est.  He  pleaded  the  general  issue.  After  verdict, 
and  upon  appeal,  his  counsel  contended :  "  That  the  defendants 
could  not  be  made  personally  responsible  to  the  plaintiff ;  that  the 
remedy  should  have  been  sought  against  the  principal,  the  rail- 
road company."  In  reply  thereto,  the  court,  by  Redfield,  Ch.  J., 
said:  "The  defendants  are  trustees  for  the  benefit  of  certain 
bondholders  of  the  Vermont  Central  Railroad,  and,  as  such, 
assignees  of  the  company.  The  firet  question  made  in  the  case  is, 
whether  the  defendants  are  personally  liable  upon  the  contracts 
made  by  the  operatives  upon  the  road,  or  for  their  n^li^ence,  or 
misconduct,  while  they  continue  to  operate  the  road,  Mia  receiTe 
freight,  and  pay  for  carrying  passengers,  for  the  benefit  of  the  ces- 
tui que  trust.  It  is  well  settled  in  practice,  and  by  repeated  deci- 
sions, that  the  lessees  of  railroads  are  liable,  to  the  same  extent  as 
the  lessors  would  have  been,  while  they  continue  to  operate  the 
road.  Indeed,  there  can  be  no  question,  we  think,  that  a  mere  in- 
truder into  the  franchise  of  a  railway  corporation,  who  should  con- 
tinue to  use  it  for  his  own  benefit,  would  be  liable  to  passeugerg 
and  the  owners  of  freight  who  employ  him,  to  the  same  extent 
precisely  as  the  company  itself,  while  continuing  the  same  bnsi- 
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ness.    Any  other  view  of  the  liability  of  such  intruder  would  be 
to  allow  him  to  allege  his  own  wrong  in  his  defence.     And  we  can 
see  no  reason  why  the  defendants  are  not  liable  to  the  same  ex- 
tent as  the  company  would  have  been,  and  upon  similar  grounds 
to  those  upon  which  lessees,  or  any  others  exercising  the  franchise 
of  the  company,  for  the  time,  must  be ;  that  is,  that  they  ai-e  the 
ostensible  parties  who  appear  to  the  public  to  be  exercising  the 
franchise  of  the  company.      It  would  be  perplexing  in  the  ex- 
treme to  require  strangers  suffering  injury  through  the  negligence 
of  operatives  under  the  defendant's  control,  to  look  beyond  the 
party  exercising  such  control.     The  party  having  this  independent 
control  is,  in  general,  liable  for  the  acts  of  those  under  such  con- 
trol, whether  of  ^contract  or  tort."     And  so,  although  the  judg- 
ment was  reversed,  it  was  upon  another  point  not  involved  here. 
Blamenthal  v.  Smith,  38  Yt.,  402,  was  assumpsit  against  tl\is  de- 
fendant and  his  associates  as  common  carriers.     The  defendants 
put  in  evidence  the  orders  in  chancery  by  which  they  had  been 
appointed  receivers,  and  it  was  conceded  that  they  were  manag- 
ing the  Vermont  Central  and  Vermont  &  Canada  railroads,  as  re- 
ceivers of  those  roads  under  the  order,  at  the  time  the  goods  were 
lost.     Concerning  a  defence  resting  upon  these  facts  the  court, 
in  review,  say :     "  The  defendants  claim  that  they  were  operating 
the  Vermont   Central  and  Vermont  &  Canada  railroads  as   re- 
ceivers under   the  appointment  of  the  court  of  chancery,  and 
that^  being    the  agents  and  officers  of    that  court  under  this 
appointment,  they  were   subject  to  account  only  in  that  court, 
and  were  entitled  to  its  protection   and  judgment  in  all  mat- 
ters growing  out  of   the   performance   of  their   duties  as  such 
receivers,  and  therefore  could  not  be  made  liable  either  as  common 
carriers  or  warehousemen  in  this  action.      A  court  of  chancery 
will  protect  a  pei'son  acting  under  its  process  or  authority,  in  the 
execution  of  a  decree  or  decretal  order,  against  suits  at  law ;  and 
will  compel  parties  to  apply  to  that  court  for  relief.     This  pro- 
tection is  accorded  by  that  court  to  its  officers  only  on  their  own 
application,  and  is  granted  by  the  chancellor  in  the  exercise  of  his 
discretion,  and  it  is  to  be  presumed  that  it  would  be  granted  in  any 
necessary  or  proper  case  for  such  relief.     (2  Story's  Eq.  Jur.,  Eed- 
field's  ed.,  §§  833,  a,  833,  J,  891 ;    2  Daniel's  Chy.  Pr.,  Perkins' 
3d  Am.  ed.,  1433.^      But  we  think  that  the  mere  fact,  that  the  de- 
fendants were  actmg  as  receivers,  under  the  appointment  of  the 
Court  of  Chancery,  cannot  be  recognized  as  a  defence  to  a  suit  at 
law  for  a  breach  of  any  obligation  or  dutv  which  was  fairly  tod 
voluntarily  assnmed  by  them  in  matters  ot  business  conducted  or 
carried  on  by  them  while  acting  as  such  receivers-     As  between  a 
receiver  and  the  parties  interested  in  thfe  trust  the  receiver  would 
be  responsible  for  negligence ;  but  he  m^ght  be  liable  to  other  par- 
ties in  a  larger  or  stricter  degree  of  re^onsibility.     The  assump- 
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tion  by  the  defendants  of  the  pecnliar  dnties  and  .extraoidinarj 
responsibilities  arising  from  the  relation  of  common  carriers  is  not 
to  be  considered  as  necessarily,  if  at  all,  incompatible  with  an^dn^ 
or  responsibility  imposed  npon  them  as  receivers.  The  plaintiffs 
evidence  tended  to  show  that  the  defendants  were  manae^inff  and 
controlling  a  long  line  of  railroad,  and  conducted  and  held  tnem- 
selves  out  as  common  carriers  over  that  line.  If  in  fact  thevwere 
common  carriers  over  that  line  of  railroad,  we  think  that  it  is  no 
defence  to  an  action  at  law  for  a  breach  of  a  duty,  or  obligation, 
arising  out  of  business  intrusted  to  them  in  that  relation,  that 
they  were  running  and  managing  the  line  of  railroad  as  reoeiTeis 
imder  an  appointment  of  the  Court  of  Chancery." 

In  Newell  v.  This  Defendant,  49  Vt.,  260,  a  similar  action  was 
brought  against  them,  for  goods  lost.  The  same  evidence  was 
made  of  their  official  character,  and  counsel  in  their  behalf  said: 
^^  We  claim  that  defendants  are  not  personally  liable  on  any  con- 
tract, express  or  implied,  in  performance  of  their  duties  as  re- 
ceivers ;  and  there  is  no  pretence  that  they  had  any  connection  with 
these  goods,  except  in  their  capacity  as  receivers.  We  do  not  deny 
that  if  plaintiffs  have  a  cause  of  action  they  have  a  remedy  for  it, 
and  that  is,  to  apply  to  the  court  that  has  char^  of  the  railroads. 
If  defendants  had  committed  a  tort,  or  entered  mto  a  personal  con- 
tract as  common  carriers,  they  might  be  liable  for  a  tort  committed 
by  them,  or  a  breach  of  contract.  But  the  case  does  not  show  that 
personally  they  were  common  carriers ;  nor  that  they  acted  in  any 
other  way  than  as  receivers  or  agents  in  the  management  of  the 
corporation  railroads.  The  property  of  these  railroad  is  charge- 
able for  their  liabilities ;  but  the  mere  servants  who  are  operating 
them  are  no  more  liable  than  the  president  and  superintenoent  of  a 
railroad  company  are  personally  hable  on  the  contracts  of  the  com- 
pany." But  in  affirming  the  judgment  against  them  the  court  sav : 
*'  The  defendants  were  receivers  in  chancery  of  the  property  of  the 
railroads  employed  in  part  in  the  transportation  of  the  goods  in 
question.  In  the  operation  and  management  of  the  roads,  they 
sustained  to  persons  dealing  with  them  the  character  of  common 
carriers.  They  at  all  times  might  invoke  the  aid  of  the  court  of 
chancery  in  any  matter  affecting  their  duty  or  liability  under  their 
trusteeship ;  waiving  this,  they  are  amenable  in  the  common-law 
courts  to  actions  for  negligence  as  carriers.  We  have  no  occasion 
or  inclination  to  modiiy  the  doctrine  before  announced  bv  the 
courts  upon  this  subject."     Referring  to  the  cases  above  cited. 

To  the  same  effect  are  cases  decided  in  the  courts  of  Maaeachn- 
setts.  In  Page  v.  This  Same  Defendant,  99  Mass.,  395,  the  same 
defence  was  interposed  to  a  claim  for  loss  of  property  intrusted  to 
them  as  common  carriers,  but  the  court  held  them  liable  notwith- 
standing.    Following  the  decisions  which  I  have  above  cited,  and 
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in  the  same  court  (Nichols  v.  Smith,  115  Mass.,  332),  the  same  de- 
fendants were  held  liable  in  an  action  at  law,  for  damages  for  loss 
of  a  quantity  of  wool  destroyed  by  fire  in  a  railroad  depot  under 
their  management,  and  the  principle  on  which  these  decisions 
stand  has  bien  applied  to  other  parties.  In  Ballou  v,  Famum,  9 
Allen,  47,  it  appeared  that  the  plaintiff  was  injured  at  a  crossing, 
through  the  negligence  of  a  switchman,  upon  the  Norfolk  County 
£.  E.  The  defendants  were  its  trustees,  and  they  denied  that  they 
managed  the  road  in  their  individual  capacity,  but  a  verdidb 
against  them  was  sustained  upon  grounds  applicable  to  the  case 
wfore  us,  viz.,  "  That  the  defendants  receivea  the  earnings  of  the 
road,  paying  the  expenses,  selecting,  contracting  with,  and  dis- 
charging the  persons  employed  on  the  road,  and  exercising  all  the 
powers  usually  exercised  by  railroad  corporations  on  their  own 
roads."  The  same  conclusion  was  reached,  and  upon  the  same 
^unds  in  Barter  v.  Wheeler,  49  N.  H.,  9,  where  the  defendants 
occupied  the  same  position  as  trustees,  and  in  Lamphear  v.  Buck- 
ingham, 33  Conn.,  237,  an  action  for  injury  to  a  passenger.  In 
Klein  v.  Jewett,  Receiver  of  the  Erie  Ky.,  26  N.  J.  Eq.,  474, 
application  by  one  injured  while  a  passenger  was  made  to  the  court 
for  damages,  or  for  leave  to  sue  at  law,  and  the  court  say  it  has 
power  to  grant  either,  adding:  " Upon  principle  it  would  seem  to 
be  clear,  that  no  person  can  be  permittea  to  exercise  the  rights  and 
powers  of  a  common  carrier,  especially  when  they  embrace  the 
franchises  granted  to  a  railroad  corporation,  except  subject  to  the 
duties  and  liabilities  of  common  carriers.  .  .  .  Both  upon  prin- 
ciple and  authority  I  think  it  must  be  held,  that  a  receiver,  opera- 
ting a  railroad  under  the  order  of  a  court  of  equity,  stands  in  re- 
spect to  duty  and  liability  just  where  the  corporation  would  were 
it  operating  the  road,  and  the  question  whether  or  not  the  receiver 
is  liable  for  negligence,  must  be  tested  by  the  same  rules  that  would 
be  applied  if  the  corporation  was  the  actual  party  defendant  before 
the  court." 

In  the  case  before  us  every  fact  exists  upon  which  these  cases 
stand.  The  defendant  has  by  voluntary  contract  obtained  posses- 
sion of  the  road,  is  in  receipt  of  its  profits,  has  displaced  the  direct- 
ors in  its  management,  upon  his  undertaking  to  act  in  all  things 
as  it  was  otherwise  their  duty  to  do.  For  any  negligence  in  the 
performance  of  this  duty  to  the  public  or  to  his  employees  he 
must  be  liable.  His  possession  is  for  twenty  years,  obtained  not  in 
furtherance  of  any  trust  or  duty,  but  as  an  experiment  to  enable 
himself  and  certain  corporations  to  determine  wiiether  a  consolida- 
tion, under  the  laws  of  this  State,  of  the  Ogdensbnrg  &  Lake 
Champlain  R.  R.  with  others  may  not  be  expedient. 

Witiiont  dwelling  upon  these  considerations,  however,  I  think 
the  fact  that  the  defendant  is  neither  the  receiver  of  the  road,  nor 
its  trustee,  that  his  position  is  purely  voluntary,  and  that  he  has 
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entered  upon  it  by  contract,  are  enough  to  determine  this  appeal 
in  favor  of  the  plaintiff. 

The  judgment  of  the  Supreme  Court  should  be  reverBed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Church,  Ch.  J.,  Miller  and  Earl,  JJ.,  concur ;  Folges,  J., 
concurs  on  the  ground  that  defendant  assumed  as  an  individnal  to 
take  and  manage  the  road,  and  that  case  was  not  like  that  of  Car- 
dot  V.  Barney,  63  N.  Y.,  281 ;  Bapallo  and  Andrews,  JJ.,  do 
not  vote. 

Judgment  reversed. 


The  Town  of  Unitt 

Alvah  a.  Burrage,  Henry  G.  Crowell,  and  Alphoiiso  J. 
BoBiNSON,  as  Receivers  of  the  Mercantile  Institution  for 
Savings. 

(103  VhiUd  States  BeporU  447.     October  Term,  1880.) 

A  statute  was  declared  to  be  a  public  act.  A  subsequent  statute,  supplemen- 
tary thereto  and  amendatory  thereof,  is  also  a  public  act,  and  need  not 
be  specially  pleaded. 

A  statute  of  Illinois,  legalizing  elections  held  by  the  voters  of  a  county  on  the 
question  of  issuing  negotiable  bonds  of  the  county,  in  dd  of  ceruin 
railroad  companies,  and  authorizing,  on  conditions  therein  named,  all  the 
townships  in  counties  where  the  township  organization  had  been  adopted, 
lying  on  or  near  to  the  line  of  a  specined  railroad,  to  subscribe  to  the 
stock  of  the  railroad  company,  and  issue  negotiable  bonds  therefor,  is  a 
public  act. 

Such  a  statute  does  not  conflict  with  section  23  of  article  8  of  the  Gonstitatioa 

'  of  1848,  which  provides  that  **no  private  or  local  law,  which  maybe 
passed  by  the  General  Assembly,  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title. " 

Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois. 

On  Feb.  8,  1853,  an  act  of  the  legislature  of  Illinois  was  ap- 
proved, entitled  an  act  to  incorporate  "  the  Decatur  and  Indian- 
apolis Bailroad  Company."  It  incorporated  the  company  named 
for  the  purpose  of  "  constructing,  completing,  and  operating  a  rail- 
road from  the  town  of  Decatur,  in  Marion  County,  in  the  State  of 
Illinois,  and  thence  in  a  direct  line,  upon  the  most  eligible  route, 
to  the  east  line  of  the  State  of  Illinois." 

The  third  section  of  the  act  is  as  follows : 

"  Said  company  is  hereby  authorized  and  empowered  to  unite 
and  form  a  junction  with  the  Indiana  and  Illinois  Central  EailiraT 
Company,  or  any  other  company  which  is  or  may  hereafter  be  OTpsi- 
ized  m  the  State  of  Indiana  terminating  on  said  line ;  and  also,  to 
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unite  and  consolidate  with  the  said  Indiana  and  Illinois  Central 
Railway  Company,  upon  such  terms  and  conditions  as  the  directors 
shall  mutually  agree  upon ;  and  in  the  event  that  said  companies 
shall  consolidate,  then  and  in  that  case  there  shall  be  but  thirteen 
directors  on  the  whole  Ijne  of  road  so  consolidated,  and  the  number 
to  reside  in  each  State  ^aU  be  determined  as  in  the  case  of  consol- 
idation." 

Afterwards,  on  Feb.  20,  1854,  an  act  of  the  same  lepslature  was 
approved,  entitled,  "  An  Act  to  amend  the  act  entitled'  An  Act  to 
incorporate  the  Decatur  and  Indianapolis  Eailroad  Company,  ap- 
proved: Feb.  8,  1853.' " 

The  pi*eamble  and  first  section  of  this  act  are  as  follows : 

"Whereas,  under  and  in  pursuance  of  the  authority  conferred 
in  the  above-named  act,  the  said  Decatur  and  Indianapolis  Railroad 
Company,  after  their  organization,  united,  consolidated,  and  merged 
their  stock  with  the  stock  of  the  Indiana  and  Illinois  Central  Rail- 
way Company,  forming  a  single  corporation  by  means  of  such  con- 
sohdation  under  the  name  and  style  of  the  ^Indiana  and  Illinois 
Central  Railway  Company,'  therefore, 

.  "SiX).  1.  Tnat  the  said  Indiana  and  Illinois  Central  Railway 
Company,  as  existing  under  the  said  consolidation,  is  hereby  de- 
clared to  be  entitled  to  hold,  enioy,  and  possess  all  the  property, 
rights,  franchises,  and  powers  held,  enio^ed  and  possessed  by  either 
of  said  original  corporations  prior  to  their  said  consolidation,  fully 
and  effectually,  to  all  intents  and  purposes,  and  to  be  entitled  to 
have  and  hold  all  the  rights,  powers,  and  privileges  conferred,  or 
to  be  hereafter  conferred,  by  law  upon  railroad  corporations^ 
organized  under  the  act  entitled  'An  Act  to  provide  for  a  general 
system  of  railroad  incorporations,'  approved  Nov.  5,  1849." 

The  last  section  reads  as  follows :  '^  This  act  shall  be  deemed 
and  taken  to  be  a  public  act,  and  shall  be  liberally  construed  in  all 
courts  of  justice,  and  shall  take  effect  and  be  in  force  from  and 
after  its  passage." 

On  Feo.  22, 1861,  an  act  was  passed,  entitled  "  An  Act  to  extend 
the  time  for  completing  the  Indiana  and  Illinois  Central  Railway 
Company."     The  preamble  of  this  act  is  as  follows : 

"Whereas,  the  Decatur  and  Indianapolis  Railroad  Company- 
were  legally  incorporated  under  an  act  entitled  *  An  Act  to  provide 
for  a  general  system  of  raib*oad  incorporations,'  in  force  Nov. 
5,  1849;  and  whereas  said  Decatur  and  Indianapolis  Railroad 
Company  afterwards  united  and  consolidated  with  tne  Indiana  and 
Illinois  Central  Railway  Company,  on  the  fourth  day  of  May,  a.d. 
1853,  in  compliance  with  the  provisions  of  an  act  entitled  ^  An  Act 
to  incorporate  the  Decatur  and  Indianapolis  Railroad  Company,* 
in  force  Feb.  8,  1853,  and  of  an  act  entitled  *An  Act  to 
amend  an  act  to  incorporate  the  Decatur  and  Indianapolis  Rail- 
road Company,'  in  force  Feb.  12,  1854,  whereby  said  Deca- 
2  A.  &  £.  R  Cas.— 86 
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tnr  and  Indianapolis  Railroad  Company  became  and  was  named 
and  styled  '  The    Indiana   and  Illinois  Central    Railway  Cora- 

?any;'  and  whereas  said  Indiana  and  Illinois  Centml  ISailwav 
lompany,  in  compliance  with  the  provisions  of  the  44th  section 
of  an  act  entitled  '  An  Act  to  provide  for  a  general  system  of  rail- 
road incorporations,'  in  force  JS^ov.  5,  1849,  began  the  constrnc- 
tion  of  its  roads  and  expended  thereon  ten  per  cent  on  the  amount 
of  its  capital  within  five  years  after  its  incorporation." 

The  body  of  the  act  extended  for  ten  years  from  and  after  April 
26,  1863,  the  time  for  putting  in  fall  operation  the  Indiana  and 
Illinois  Central  Railway. 

The  forty-fourth  section  of  an  act  entitled  "  An  Act  to  provide 
for  a  general  system  of  railroad  incorporations,"  in  force  Kov.  5, 
1849,  is  as  follows : 

"  If  any  such  corporation  shall  not,  within  five  years  after  its 
incorporation,  begin  the  construction  of  its  road,  and  expend  thereon 
ten  per  cent  on  the  amount  of  its  capital,  and  finish  the  road  and 
put  it  in  full  operation  in  ten  years  thereafter,  its  act  of  incorpora- 
tion shall  become  void." 

On  March  27,  1869,  an  act  was  passed  supplementary  and 
amendatory  of  the  act  of  Feb.  20,  1854,  above  mentioned,  entitled 
"  An  Act  supplementary  to  and  amending  an  act  entitled  'An  Ac: 
to  incorporate  the  Decatur  and  Indianapolis  Railroad  Company/ 
approved  Feb.  8,  1853." 

The  act  legalized  an  election  held  by  the  voters  of  Macon 
County  in  favor  of  the  issuing  of  bonds  of  said  county,  to  the 
amount  of  $60,000,  to  aid  in  building  the  Indiana  and  Illinois  Cen- 
tral Railway,  and  an  election  subsequently  held  by  the  voters  of 
the  same  county  in  favor  of  a  subscription  by  the  county  of  |40,(k>» 
to  the  capital  stock  of  the  said  railroad  company,  and  oi  the  issuing 
of  the  bonds  of  the  county  to  pay  for  said  stock,  and  in  favor  of 
subscriptions  by  said  county  to  three  other  railroad  companies 
therein  named,  and  the  issuing  of  the  bonds  of  the  county  to  paj 
therefor. 

Sec.  2  of  the  act  provides  as  follows : 

"  The  several  townships  in  coimties  where  township  oreaniza- 
tion  has  been  adopted,  lying  on  or  near  to  the  line  of  said  railroad. 
ai'e  hereby  authorized  to  subscribe  to  and  to  take  stock  in  the  said 
Indiana  and  Illinois  Central  Railway  Company.  Elections  may 
be  held  in  any  such  township  upon  the  question  whether  scet 
township  shall  subscribe  for  any  specified  amount  of  stock  of  said 
county,  not  exceeding  one  hundred  thousand  dollars,  whenever  a 
petition  for  that  purpose  shall  be  presented  as  hereinafter  speci- 
fied." 

Tlie  subsequent  sections  of  the  act  prescribe  the  mode  of  holding 
elections  mentioned  in  the  second  section,  and  the  levy  and  co!Ie<^ 
tion  of  a  tax  by  the  township  authorities  of  the  townshi|)8  which 
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voted  to  take  stock  in  said  railroad  company,  to  pay  the  interest 
and  principal  on  the  bonds  issued  in  payment  thereoi. 

The  last  section  extends  the  time  lor  the  completion  of  the  rail- 
road of  the  said  Indiana  and  Illinois  Central  Eailway  Company  to 
July  1, 1875. 

On  April  16,  1869,  the  legislature  passed  an  act  entitled  "  An 
Act  to  fund  and  i)rovide  for  paying  the  railroad  debts  of  coun- 
ties, townships,  cities,  and  towns. '  This  act  provides  for  the  reg- 
istration, in  tne  office  of  the  auditor  of  public  accounts  of  the  State, 
of  bonds  issued  by  counties,  townships,  etc.,  in  aid  of  or  to  pay  for 
stock  in  railroad  companies. 

Afterwards  on  Sept.  13,  1869,  and,  as  it  was  claimed,  in  pur- 
suance of  the  authority  conferred  by  the  act  of  March  27,  1869,  at 
a  special  election  held  on  that  day,  a  majority  of  the  legal  voters  of 
Unity  Township,  in  the  County  of  Piatt,  voted  in  favor  of  a  sub- 
scription of  $14,000  to  the  stock  of  the  Indiana  and  Illinois  Cen- 
tral Railway  Company,  and  an  issue  of  the  bonds  of  the  township 
sufficient  to  pay  for  such  stock. 

Pursuant  to  this  vote,  fourteen  bonds  of  the  township,  for 
$1000  each,  all  dated  May  12,  1873,  with  interest  coupons  at- 
tached, were  duly  executed  by  the  officers  of  the  township. 

The  bonds,  principal  and  interest,  were  made  payable  to  the  In- 
diana and  Ehnois  Central  Railway  Conipany,  or  bearer,  at  the 
American  Exchange  National  Bank,  New  i  ork. 

They  contained  the  following  recital : 

"  This  bond  is  one  of  a  series  of  fourteen  bonds,  of  one  thousand 
dollars  each,  numbered  from  one  to  fourteen  inclusive,  issued  under 
and  by  virtue  of  the  acts  of  the  General  Assembly  of  the  State  of 
Illinois,  entitled  ^  An  Act  supplementarv  to  and  amending  an  act 
entitled  "  An  Act  to  amend  tne  act  entitled  an  act  to  incorporate 
the  Decatur  and  Indianapolis  Railroad  Company,"  approvea  Feb. 
8,  1853,  in  force  March  27,  1869,  and  an  act  entitled  "An 
Act  to  fund  and  provide  for  paying  the  railroad  debts  of  counties, 
townships,  cities,  and  towns," '  in  force  16th  April,  1869,  and  in  ac- 
cordance with  the  vote  of  the  electors  of  said  township  of  Unity,  at 
a  special  election  held  in  said  township  on  the  thirteenth  day  of 
September,  a.d.  1869,  under  the  provisions  of  said  acts,  and  in  ac- 
cordance therewith,  and  the  faith  of  said  township  is  hereby  pledged 
for  the  payment  of  said  principal  sum  and  interest  as  aforesaid." 

The  plaintifEs,  being  the  holders  of  these  bonds,  brought  this  suit 
against  the  township  on  the  coupons  which  fell  due  May  12,  1878, 
and  Mav  12,  1879. 

The  dfeclaration  having  averred  the  execution  of  the  bonds  (desig- 
nating them  as  promissory  notes),  with  the  interest  coupons  attach- 
ed, proceeded  as  follows : 

"  And  each  of  said  promissory  notes  recites  that  it  is  issued  under 
and  by  virtue  of  a  law  of  the  State  of  Illinois,  entitled  *  An  Act 
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supplementary  to  and  amending  an  act  entitled  "  An  Act  to  amend 
the  act  entitled  an  act  to  incorporate  the  Decatar  and  Indianapolis 
Eailroad  Company,"  approved  Feb.  8, 1853,'  in  force  March  27, 1869. 

"  And  under  a  law  of  the  State  of  Illinois  entitled  '  An  Actio 
fund  and  provide  for  paying  the  railroad  debts  of  counties,  town- 
ships, cities,  and  towns,'  in  force  16th  April,  1869.  And  in  accord- 
ance with  the  vote  of  the  electors  of  said  township  of  Unity,  at  a 
special  election  held  in  said  township  on  the  thirteenth  day  of  Sep- 
tember, A.D.  1869,  under  the  provisions  of  said  acts  and  in  accoiJ- 
ance  therewith. 

"  And  the  plaintiifs  further  aver  that  said  promissory  notes  have 
been  duly  registered  in  the  office  of  the  auditor  of  public  accounts 
of  the  State  of  Illinois,  pursuant  to  said  act  of  April  16, 1869,  as 
from  the  certificate  of  said  auditor  of  public  accounts  attached  to 
each  of  said  promissory  notes  will  more  fully  appear. 

"  That  the  plaintiffs  are  the  bearers  of  the  coupons  for  interest  on 
said  promissory  notes  which  fell  due  on  the  twelfth  day  of  May, 
A.D.  1878,  being  seven  coupons  of  one  hundred  dollars  each.  And 
also  of  the  fourteen  cx)upons  annexed  to  said  promissory  notes  and 
of  even  number  therewith,  each  of  which  said  coupons  became  due 
and  payable  on  the  twelfth  day  of  May,  a.d.  1879,  making  in  all  the 
sum  of  twenty-one  hundred  dollars. 

"  And  the  said  defendant  has  failed  to  provide  funds  for  the  pay- 
ment of  said  instruments  of  interest  at  the  American  Exehansne 
National  Bank,  New  York.  And  has  utterly  neglected  to  pay  the 
same,  althouffh  thereunto  oft^n  requested." 

The  township  filed  a  general  demurrer  to  the  declaration,  which 
was  overruled,  and  on  its  electing  to  stand  by  the  demurrer  and 
refusing  to  plead,  judgment  was  rendered  in  favor  of  the  plaintiff, 
which,  by  agreement  of  parties,  was  for  the  principal  of  the  bonds 
and  the  interest  up  to  June  10,  1880,  amounting  in  all  to  $17,816. 

This  writ  of  error  is  prosecuted  to  reverse  that  judgment 

Mr.  W.  J.  Henry  for  the  plaintiff  in  error. 

1.  The  act  under  which  the  bonds  purport  to  have  been  issued 
is  a  private  act.  It  is  not  specially  pleaaed,  and  the  court  cannot 
take  judicial  notice  thereoi.  Leland  v,  Wilkinson,  6  Pet.,  317; 
Covington  Draw  Bridge  Co.  v.  Shepherd,  20  How.,  227  ;  Boaty  t'. 
Lessee  of  Knowler,  4  Pet.,  152 ;  Society  for  Prop,  of  Gkwpel  v. 
Young,  2  N.  H.,  310  ;  Perdicardis  v.  Bridge  Company,  29  I^.  J. 
L.,  367 ;  Bank  v.  Wolliston,  3  Harr.,  (Del.)  90 ;  City  Council  r. 
Plank  Koad  Co.,  31  Ala.,  76  ;  King  v.  Doolittle,  1  Head  (Tenn), 
77. 

2.  When  the  consolidation  was  completed,  the  old  corporations 
were  destroyed  and  a  new  one  was  created.  The  powers  were 
granted  to  it  as  if  the  old  companies  had  never  enjoyed  the  fran- 
chises wbi«h  had  been  conferred  by  their  respective  charteis. 
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Shields  -».  Ohio,  95  U.  S.,  319  ;  Bailroad  Company  v.  Georgia,  98 
id.,  359  ;  Clearwater  v.  Meredith,  1  Wall.,  25 ;  MxjMahan  v,  Mor- 
rison, 16  Ind.,  172  ;  Ohio  v.  Sherman,  22  Ohio  St.,  411 ;  Shields 
V,  Ohio  26  id.,  86.  As  the  consolidation  of  the  two  companies 
operated  to  destroy  the  charter  of  each  and  annul  the  contract  be- 
tween the  State  and  the  corporators,  neither  of  the  original  cor- 
5 orations  was  then  in  existence,  or  I^d  power  to  accept  the  act  of 
[arch  27,  1869. 

That  act  does  not  profess  to  be  an  amendment  of  the  charter  of 
the  Indiana  and  Illinois  Central  Railway  Company.  It  is  "  An 
Act  supplementary  to  and  amending  an  act  entitled  '  An  Act  to 
amend  tne  act  entitled  an  act  to  incorporate  the  Decatur  and  In- 
dianapolis Railroad  Company,'  approved  Feb.  8,  1853."  The  In- 
diana and  Illinois  Central  Railway  Company,  being  a  new  and  dis- 
tinct corporation,  with  franchises  directly  conferred  upon  it  by  the 
legislature,  under  a  different  name  from  that  company  (Private 
Laws  1861,  p.  499),  had  no  authority  to  accept  or  reject  the  at- 
tempted amendment  of  a  surrendered  charter. 

3.  Sect.  23  of  art.  3  of  the  Constitution  of  1848  provides  that 
"  no  private  or  local  law  which  may  be  passed  by  the  General  As- 
sembly shall  embrace  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title." 

The  amendatory  act  is  therefore  void.  O'Leary  v.  County  of 
Cook,  28  lU.,  534 ;  Fireman's  Benevolent  Association  v,  Louns- 
bury,  21  id.,  511 ;  Neifing  v.  Town  of  Pontiac,  56  id.,  172  ;  Pres- 
cott  V.  City  of  Chicago,  60  id.,  121 ;  Ottawa,  v.  People,  48  id.,  233  ; 
Middleport  v.  Life  Insurance  Co.,  82  id.,  562. 

4.  The  Decatur  and  Indianapolis  Railroad  Company  was  incor- 
porated under,  and  derived  its  powers  from,  an  act  entitled  "  An 
Act  to  provide  for  ageneral  system  of  railroad  incorporations,"  in 
force  Nov.  5,  1849  (rrivate  Laws,  1861,  p.  499).  By  the  provisions 
of  the  special  act  in  force  Feb.  8,  1853,  it  was  required  to  organize 
in  full  compliance  with  the  statutatory  provisions  such  general  sys- 
tem. 

This  ancillary  and  amendatory  act  of  1869  attempts  to  change 
the  corporate  powers  conferred  by  the  general  statute  on  the  com- 
pany. The  legislatm'e  had  no  power  to  do  this.  It  is  an  attempt, 
not  to  amend  or  change  that  statute,  but,  on  the  contrary,  to  leave 
it  in  full  force  and  enect  as  to  all  other  companies  organized  under 
it,  and  to  extend  the  power  of  this  corporation  by  a  special  act. 

Mr.  James  Dinsmoor,  contra. 

Mr.  Justice  Woods,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 

The  plaintiff  in  error  alleges  that  the  act  of  March  27,  1869,  by 
authority  of  which  the  bonds  sued  on  were  issued,  is  a  private  act, 
and  should  have  been  specially  recited  in  the  declaration ;  and  as 
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the  declaration  contains  no  such  recital,  it  is  bad  on  general  demur- 
rer.    The  defendants  in  error  deny  that  the  act  is  a  private  act 

Private  acts  are  thus  defined  by  Blackstone : 

"  Special  or  private  acts  are  rather  exceptions  than  rales,  being 
those  which  operate  only  upon  particular  persons  and  private  con- 
cerns, such  as  the  liomans  entitled  senatus  decreta,  in  contradistinc- 
tion to  the  senatus  consulta,  which  regarded  the  whole  community, 
and  of  these  fwhich  are  not  promulgated  with  the  same  Dotoriety 
as  the  former)  the  judges  are  not  bound  to  take  notice,  unless  they 
be  formally  shown  and  pleaded.  Thus,  to  show  the  distinction,  the 
statute  13  Eliz.,  c.  10,  to  prevent  spiritual  persons  from  making 
leases  for  longer  terms  than  twenty-one  years,  or  their  hves,  is  a  pub- 
lic act,  being  a  rule  prescribed  to  the  whole  body  of  spiritual  per- 
sons in  the  nation  ;  but  an  act  to  enable  the  Bisnop  ox  Chester  to 
make  a  lease  to  A.  B.  for  sixty  vears  is  an  exception  to  this  role ;  it 
concerns  only -the  parties  and  the  bishop's  successors,  and  is,  \hfSK- 
fore,  a  private  act.       1  Black.  Com.,  86. 

Tested  by  this  definition,  it  is  clear  that  the  act  under  considera- 
tion is  a  public  and  not  a  private  act.  It  legalizes  and  makes  valid 
elections  neld  by  the  people  of  Macon  County,  Illinois,  on  the  ques- 
tion of  issuing  the  negotiable  bonds  of  the  county  in  aid  of  certain 
railroad  companies  therein  named,  and  authorizes  all  the  townships 
in  the  counties  where  township  organization  had  been  adopted, 
lying  on  or  near  to  the  line  of  the  Indiana  and  Illinois  Central 
Kailway  Company,  on  certain  specified  conditions,  to  subscribe  to 
the  stock  of  that  company,  and  issue  their  negotiable  coupon  bonds 
in  payment  thereof.  This  statute  affects  not  only  the  people  of 
the  County  of  Macon,  and  of  many  of  the  townships  of  all  the 
counties  lying  on  or  near  the  line  oi  the  railroad  designated,  but 
also  all  persons  to  whose  hands  the  bonds  issued  by  the  countj 
and  townsliip  mentioned,  may  come. 

Some  cases  throwing  light  upon  the  question  will  be  cited. 

An  act  passed  by  the  legislature  of  Indiana,  Feb.  14, 1848,  to 
incorporate  the  Ohio  and  Mississippi  Railroad  Company,  provided 
for  subscriptions  to  the  stock  of  the  company  by  the  commissioners 
of  any  county  though  which  its  road  might  pass,  and  an  issue  of 
the  bonds  of  the  county  to  pay  for  the  same.  This  act  was  declared 
a  public  act  by  this  court  in  Comraissionere  of  Knox  County  t?. 
Aspinwall,  21  How.,  539. 

In  State,  ex.  rel.  Cothren  v.  Lean,  9  Wis.,  279,  it  was  held  that 
a  law  providing  for  the  location  of  a  county  seat  is  a  general  law. 
The  Supreme  Court  of  Indiana,  in  West  v.  Blake,  4  Blackf.,  Ind., 
234,  hold  that  an  act  authorizing  an  agent  of  the  State  to  lay  off 
and  sell  lots  in  a  particular  town,  it  being  the  seat  of  government, 
was  a  public  act.  The  courts  said :  "  Statutes  incorporating  coun- 
ties, fixing  their  boundaries,  establishing  court-houses,  canals,  turn- 
pikes, railroads,  etc.,  for  public  uses,  all  operate  upon  local  subjects. 
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They  are  not  for  that  reason  special  or  private  acts."  In  this 
country  the  disposition  has  been  on  the  whole  to  enlarge  the  limits 
of  this  class  of  public  acts,  and  to  bring  within  it  all  enactments 
of  a  general  character,  or  which  in  any  way  affect  the  community 
at  large.  Pierce  v.  Kimballj  9  Me.,  54 ;  New  Portland  v.  New 
Vineyard,  16  id.,  69 ;  Gorham  v.  Sprin^eld,  21  id.,  58 ;  Burnham 
i\  AVebster,  5  Mass.,  266;  Commonwealth  v.  McCurdy,  id.,  324; 
Commonwealth  v,  Springfield,  7  idJ,  9  ;  Bac.  Abr.,  Statute  F.  On 
these,  and  many  other  authorities  which  might  be  cited,  we  think 
that  the  act  by  which  the  issue  of  the  bonds  sued  on  was  authorized 
is  a  public  act,  of  which  the  courts  are  bound  to  take  judicial  notice, 
and  that  it  need  not  be  specially  pleaded. 

But  independently  of  authority  there  is  a  conclusive  answer  to 
this  claim  of  the  plaintiff  in  error. 

The  act  of  Feb.  24,  1854,  to  which  the  act  of  March  27,  1869, 
is  supplementary  and  amendatory,  is  declared  in  express  terms  by 
its  fifth  section  to  be  a  public  act.  It  cannot,  therefore,  be  said 
that  the  act  which  supplements  and  amends  it,  and  thereby  be- 
comes a  part  of  it,  is  a  private  act.    If  one  is  public,  both  must  be. 

The  plaintiff  in  error  next  claims  that  the  Decatur  and  Indian- 
apolis Kailroad  Company  and  the  Indiana  and  Illinois  Central  Bail- 
way  Company  were  consolidated ;  that  the  effect  of  the  consolida- 
tion was  to  destroy  the  old  corporations  and  create  a  new  one,  and 
therefore,  when  the  act  of  March  27,  1869,  was  Jpassed,  entitled 
an  act  supplementary  to  and  amending  an  act  entitled  ''  An  Act 
to  amend  the  act  entitled  an  act  to  incorporate  the  Decatur  and 
Indianapolis  Railroad  Company,  approvea  Feb.  8,  1853,"  and 
authorizing  certain  townships  to  subscribe  to  the  capital  stock  of 
the  Indiana  and  Illinois  Central  Railway  Company,  tne  charter  of 
the  Decatur  and  Indianapolis  Railroad  Company  had  been  sur- 
rendered ;  that  the  company  had  ceased  to  exist,  and  that,  there 
being  no  corporation  to  which  it  could  apply,  the  act  of  March  27, 
1869,  was,  therefore,  of  no  effect. 

This  seems  to  be  an  attempt  to  overturn  by  argument  and  infer- 
ence a  deliberate  enactment  of  the  legislature,  and  erase  it  bodily 
from  the  statute  book. 

Let  it  be  conceded  that  the  effect  of  the  consolidation  of  the  two 
companies  was  to  create  a  new  corporation  under  the  name  of  the 
Indiana  and  Illinois  Central  Railway  Company.  It  was  perfectly 
competent  for  the  legislature  to  authorize  townships  to  subscribe 
to  the  stock  of  the  new  company,  and  issue  their  bonds  in  pay- 
ment thereof.  This  was  what  the  act  under  consideration  did. 
The  act  which  it  purported  to  amend,  after  reciting  in  its  preamble 
the  fact  of  the  consolidation  of  the  Decatur  and  Indianapolis 
Railroad  Company  with  the  Indiana  and  Illinois  Central  Railway 
Company,  conferred  on  the  latter  company,  "  as  existing  under  the 
consolidation,  aU  the  property,  rights,  franchises,  and  powers  held, 
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enjoyed,  and  possessed  by  either  of  said  original  corporations  prior 
to  their  said  consolidation." 

The  act  under  consideration  authorized  certain  townships  to 
subscribe  stock  to  this  corporation  thus  formed,  and  to  issue  their 
bonds  in  payment  therefor.  It  might  fairly  be  entitled  an  act  to 
amend  an  act,  by  authority  of  which  the  company  existed. 

The  new  company,  existing  by  recognition  of  the  act  of  Feb. 
20,  1854,  had  the  capacity  to  accept,  and  did  accept,  this  amend- 
ment, for  it  received  and  put  in  circulation  the  bonds  issued  under 
its  authority. 

There  is  no  ground  for  the  theory  that  the  act  of  March  27, 
1869,  is  inoperative.  We  are  bound,  if  possible,  to  give  it  eflFect, 
ut  res  magis  valeat  quam  pereat.  So  far  from  its  binding  force 
being  a  matter  of  doubt,  we  see  no  difficulty,  based  on  the  reasons 
advanced  by  the  plaintiff  in  error,  in  the  way  of  giving  it  full  and 
complete  ettect. 

It  is  next  said  by  the  plaintiff  in  error  that  the  act  is  unconstitu- 
tional, and,  therefore,  void  and  of  no  force. 

The  ground  of  its  unconstitutionality  is  alleged  to  be  that  it 
does  not  conform  to  sec.  23  of  art.  3,  of  the  Constitution  of 
Illinois  of  1848,  which  provides  that  *'no  private  or  local  law 
which  may  be  passed  by  the  General  Assembly  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title." 

Assuming  the  act  in  question  to  be  a  local  law,  is  it  open  to  the 
objection  urged  against  it?  It  legalizes  two  elections  held  by 
the  people  of  JVlScon  County;  the  first  to  decide  whether  the 
county  should  issue  its  bonds  to  the  amount  of  $60,000  to  aid  in 
building  the  Indiana  and  Illinois  Central  Kailway,  and  the  second 
to  decide  whether  the  county  should  subscribe  $40,000  to  tlie  stock 
of  said  railway  company  and  issue  its  bonds  for  that  amount  in 
payment  thereof,  and  declares  valid  and  binding  any  bonds  of  the 
county  issued  or  to  be  issued  in  pursuance  of  said  elections,  and  it 
authorized  certain  townships  on  conditions  prescribed  to  subscribe 
to  the  stock  of  said  railway  company,  and  issue  their  bonds  in  pay- 
ment thereof. 

This  act  is  entitled  "  An  Act  supplementary  to  and  amending 
the  act  conferring  corporate  powers  on  the  Indiana  and  Illinois 
Central  Railroad  Company." 

The  Question  whether  such  an  act  is  obnoxious  to  the  provision 
of  the  Illinois  Constitution  in  relation  to  the  subject  and  title  of 
local  acts,  has  been  substantially  decided  in  the  negative  by  this 
court  in  the  case  of  San  Antonio  v.  MehaflEy,  96  U.  S.,  312. 

The  Constitution  of  Texas  declares  that  "  every  law  enacted  by 
the  leffislature  shall  embrace  but  one  object,  and  that  shall  be  ex- 

Eressed  in  the  title."     The  act  of  the  legislature  of  Texas,  said  to 
e  in  violation  of  this  provision,  was  entitled  "  An  Act  to  incorpo- 
rate the  San  Antonio  Railway  Company."  Among  other  provisions, 
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it  authorized  the  city  of  San  Antonio  to  take  stock  in  that  com* 
pany,  and  issue  bonds  to  pay  for  the  same.  The  act  was  decided 
to  have  but  one  object,  and  that  was  expressed  in  the  title. 

The  Supi-eme  Court  of  Illinois,  in  the  case  of  The  Belleville,  etc., 
Building  Company  v.  Gregory,  15  111.,  20,  has  decided  that  an  act 
whose  title  was  "  An  Act  to  incorporate  the  Belleville  and  Illinois 
Eailroad  Company,"  and  which  contained  a  section  which  author- 
ized the  city  of  Belleville  and  the  County  of  St.  Clair  to  subscribe 
for  stock  in  the  company,  was  not  in  violation  of  the  section  of  the 
State  Constitution  under  consideration.  Firemen's  Benevolent 
Association  v.  Lounsbury,  21  111.,  511 ;  Supervisors  of  Schuyler 
County  V,  People,  25  id.,  181 ;  O'Leary  v.  County  of  Cook,  28  id.,. 
534 ;  Erlinger  v,  Boneau,  51  id.,  94 ;  People  v.  Brislin,  80  id.,  423 ; 
Binz  V,  Weber,  81  id.,  288.  The  act  cannot,  therefore,  be  held  to 
be  open  to  the  constitutional  objection  under  consideration. 

But  it  is  insisted  that  the  second  election  ratified  by  the  act  under 
consideration,  not  only  had  reference  to  subscriptions  of  stock  and 
the  issue  of  bonds  in  aid  of  the  Indiana  and  Illinois  Eailway  Com- 
pany, but  also  of  three  other  railroad  companies,  and  the  act,  there- 
fore, contained  more  than  one  subject,  and  the  latter  subject  was 
not  expressed  in  the  title. 

In  such  a  case  the  provisions  of  the  law  touching  the  subject, 
which  is  expressed  in  the  title,  must  stand.  Those  relating  to  the 
other  subjects,  not  expressed  in  the  title,  alone  fall.  By  such  a 
construction  the  purpose  of  the  constitutional  provision  is  fully 
accomplished. 

All  the  provisions  of  the  law  under  consideration  which  have 
reference  to  the  Indiana  and  Illinois  Central  Railway  Company 
constitute  but  one  subject ;  this,  as  we  have  seen,  is  expressed  in 
the  title ;  the  other  matters  constituting  other  subjects  not  expressed 
in  the  title  are  so  entirely  disconnected  with  that  which  is  expressed, 
that  they  can  be  eliminated  and  leave  the  remainder  of  the  act  in 
full  force.   Packet  Company  v.  Keokuk,  95  U.  S.,  80. 

We  are  of  opinion,  therefore,  that  so  much  of  the  act  of  March 
27,  1869,  as  authorizes  the  issue  of  the  bonds  sued  on,  is  fairly  ex- 
pressed in  the  title,  and  is  constitutional  and  valid. 

It  is  next  alleged  by  the  plaintiflE  in  error  that  the  Decatur  and 
Indianapolis  Kailroad  Company  was  incorporated  under  the  general 
law  of  Illinois  "  to  provide  for  a  general  system  of  railroad  incor- 
porations," and  not  under  the  special  act  to  incorporate  the  Decatur 
and  Indianapolis  Railroad,  of  Feb.  8,  1853.  And  it  is  insisted 
that  the  act  of  March  27,  1869,  under  authority  of  which  the  bonds 
in  suit  were  issued,  was  an  attempt  by  special  act  to  add  to  the 
powers  conferred  upon  the  conjpany  by  a  general  law. 

Conceding  the  premises,  we  do  not  think  the  conclusion  follows. 
There  is  nothing  in  the  constitution  of  Illinois  or  the  unwritten 
restraints  upon  legislative  power  which  forbids  such  an  enactment. 
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We  can  see  no  reason,  either  in  the  Constitution  of  the  State  or  in 
public  policy^,  to  restrain  the  legislature  from  declaring  that  cer- 
tain townships  may  subscribe  to  the  stock  of  a  particimr  railroad 
company,  organized  under  a  general  law,  and  issue  their  bonds  to 
pay  for  the  same. 

!But  the  premises  which  we  have  conceded  are  not  true.  The 
Decatur  and  Indianapolis  Kailroad  Company  was  organized  under 
the  special  authority  of  the  act  to  incorporate  that  company  upon 
compliance  with  the  requirements  of  the  general  law. 

The  Indiana  and  Ilhnois  Central  Kailway  Company,  in  whose 
behalf  the  act  of  March  27,  1869  was  passed  derived  its  corporate 
existence  and  power  from  a  consolidation  between  a  company 
of  that  name  and  the  Decatur  and  Indianapolis  Kailroad  Com- 
pany, made  by  authority  of  the  law  under  which  the  latter  com- 
pany was  organized,  and  of  the  act  of  Feb.  20,  1854,  which  rec- 
ognized the  consolidation  and  confirmed  to  the  new  company 
"  all  the  property,  rights,  franchises,  and  powers  held  and  enjoyed 
by  either  of  said  original  corporations. 

The  Indiana  and  Illinois  Central  Kailroad  Company  derived  its 
existence  from  special  laws  and  not  from  the  act  to  provide  for  a 
general  system  of  railroad  incorporations.  There  is,  therefore,  no 
ground  for  the  objection  imder  consideration  to  stand  on. 

The  case  is  a  clear  one,  and  it  is  unnecessary  to  devote  further 
space  to  its  discussion.  There  was  in  existence,  by  virtue  of  the 
legislation  of  the  State  of  Illinois,  a  corporation  known  as  the  In- 
diana and  Illinois  Central  Kailway  Company.  By  a  perfectly 
valid  and  constitutional  act  certain  townships,  among  tnem  the 
plaintiff  in  error,  were  authorized,  upon  a  vote  of  a  majority  of 
their  legal  voters,  to  subscribe  stock  in  the  railway  company 
mentioned  and  issue  their  bonds  to  pay  for  it.  The  election  was 
held  under  this  law  in  the  township  of  Unity.  A  majority  of 
its  legal  voters  at  that  election  decided  in  favor  of  subscribing 
to  the  stock  of  the  railroad  company,  and  issuing  the  bonds  of 
the  township  in  payment  thereof.  The  stock  was  accordingly 
subscribed,  and  the  bonds  were  issued  by  authority  of  law  and 
sold.  The  railroad  has  been  built  and  is  m  full  use  as  one  of  the 
post-roads  of  the  United  States.  The  holders  of  the  bonds  are 
entitled  to  their  money,  and  there  is  no  legal  obstacle  in  the 
way  of  a  judgment  therefor  in  their  favor. 

Judgment  affirmed. 
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Menasha  V.  Hazabd. 

(102  U.  8.  BeporUj  81.     October  Term,  1880.) 

A  town  in  WiBconsin,  being  thereunto  authorized  by  law,  Bubscribed  for  stock 
in  a  raibroad  company,  and  issued  its  bonds  in  payment  therefor,  each 
reciting  that  it  ''shall  be  valid  only  when  it  is  thereon  duly  certified  that 
the  conditions  upon  which  it  was  voted,  issued,  and  deposited  by  said 
town  have  been  performed."  Suit  was  brought  on  the  bonds  by  a  party 
who  in  good  faith  purchased  them  before  they  matured.  Held,  that  the 
certificate  on  the  bonds  (infra),  is  in  proper  form,  estopping  the  town 
from  denying  their  validity,  and  placing  them  in  a  conaition  to  be  put 
on  the  market  as  commercial  paper. 

Where,  before  the  subscription  and  bonds  were  voted,  the  company  was 
anthorized  to  consolidate  with  other  companies  constructing  connecting 
lines,  and  such  consolidation  was  effected.  Held,  that  the  issue  of  the 
bonds  to  the  consolidated  company  was  lawful. 

Conoty  of  Scotland  v.  Thomas,  94  U.  S.,  682,  and  Wilson  «.  Salamanca,  9» 
id.,  490,  approved. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

This  was  an  action  by  Rowland  G.  Hazard  against  the  town  of 
Menasha,  and  the  city  of  Menasha,  upon  interest-coupons  detached 
from  bonds  of  the  town  of  Menasha,  payable  to  the  Wisconsin 
Central  Eailroad  Company  or  bearer.  On  the  trial  of  the  issuer 
it  appeared : 

I.  That  the  Portage,  Winnebago,  and  Superior  Bailroad  Com- 
panymade  to  said  town  the  following  proposition : 

"The  Portage,  Winnebago,  and  Superior  Kailroad  Company  of 
the  State  of  Wisconsin,  a  corporation  of  said  State  authorized  to 
constnict  and  operate  a  railroad  with  one  or  more  tracks,  from 
Doty's  Island,  situated  in  the  towns  of  Neenah  and  Menasha,  in 
the  County  of  Winnebago,  northwesterly,  via  the  towns  of  Wey- 
auwega,  Waupaca,  Amherst,  and  Stevens  Point,  to  Bayfield,  and 
thence  to  Superior,  on  Lake  Superior,  and  requiring  the  aid  of  the 
said  towns  oi  Menasha  and  Neenah,  each  in  the  sum  of  $50,000, 
in  the  construction  of  that  portion  of  road  which  lies  between  said 
Doty's  Island  and  the  Wolf  River,  and  being  thereto  authorized 
by  Chapter  126  of  the  General  Laws  of  1869,  entitled  '  An  Act  to 
authorize  certain  counties,  towns,  cities,  and  villages  to  aid  in  the 
construction  of  the  land-grant  railroad  from  Portage  City  and  from 
Doty's- Island  to  Lake  Superior,  submits  to  the  said  town  of  Men- 
asha the  following  proposition,  to  wit : 

"  First,  That  in  consideration  of  the  construction  by  said  com- 
pany of  a  single-track  railroad  from  block  3  in  Jones's  Plat  in  the 
said  town  of  JN"eenah,  Doty's  Island,  to  Wolf  River,  and  of  five 
hundred  full  paid  shares  of  the  capital  stock  of  said  company  of 
$100  each,  the  said  town  of  Menasha  shall  pay  to  said  company  or 
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its  assigns  the  sum  of  $50,000,  at  the  time  aad  in  the  manner 
hereinafter  provided. 

"  Second,  That  said  town  of  Menasha  shall  secure  to  this  com- 
pany the  payment  of  the  said  sum  of  $50,000  in  its  corporate 
bonds  to  be  issued  in  that  amount,  to  run  twenty  years  from  tlie 
date  of  issue,  with  interest  thereon  at  the  rate  of  seven  per  cent 
payable  semi-annually,  principal  and  interest  payable  in  gold  at  tlie 
National  Bank  of  Commerce  of  the  City  of  New  York ;  that  the 
said  bonds,  besides  the  usual  conditions,  shall  provide  that  the  same 
and  the  coupons  or  interest- warrants  thereon  shall,  when  due,  be 
receivable  for  taxes  to  be  collected  in  said  town ;  and  that  there 
shall  be  annually  levied  upon  the  property  in  said  town  a  tax  suf- 
ficient to  pay  the  interest  upon  said  bonds,  and  to  raise  a  sinkiDg 
fund  to  pay  the  principal  thereof  when  the  same  shall  become  due, 
and  payable  in  the  manner  provided  by  said  Chapter  126  of  the 
General  Laws  of  1869 ;  and  shall  also  further  provide  that  said 
bonds  shall  be  valid  only  when  it  is  thereon  duly  certified  that  the 
conditions  upon  which  they  were  voted,  issued,  and  deposited  by 
said  town  have  been  performed.  The  said  bonds  and  coupon  or 
interest- warrants  attached  shall  be  engraved  or  printed  in  the  usual 
form  and  style,  and  in  such  denominations  (not  less  than  one  nor 
more  than  ten  hundred  dollars)  as  shall  be  approved  by  this  com- 
pany, and  the  cost  thereof  shall  be  paid  by  the  treasurer,  on  the 
order  of  the  chairman  of  said  town. 

"  Third,  That  the  proper  oflBcers  of  said  town  shall  issue  said 
bonds  as  required  by  law,  and  on  notice  being  received  by  the 
chairman  of  the  board  of  supervisors  of  said  town  from  the  said 
National  Bank  of  Commerce  of  New  York  that  this  company  has 
deposited  therein  to  the  credit  of  said  town  the  said  five  iiundred 
full  paid  shares  of  its  capital  stock,  he  shall  deposit,  or  cause  to  be 
deposited,  in  said  bank  all  of  the  said  bonds,  with  instructions  to 
said  bank  or  its  oflScers  to  hold  the  same  on  deposit  in  tmst  for 
said  town,  until  such  time  as  there  shall  be  filed  in  said  bank  a 
properly  authenticated  certificate  signed  by  the  chief  officer  of  this 
company  and  the  chairman  of  the  board  of  supervisors  of  said 
town,  or  the  secretary  of  state  of  this  State,  that  tne  iron  has  been 
laid  upon  the  track  of  road,  and  cars  have  been  run  over  the  same 
through  from  the  depot  on  Doty's  Island,  or  in  said  town,  to  Wolf 
River^  when  the  said  bonds  shall  become  the  absolute  propertv 
of  and  be  held  by  said  bank,  subject  to  the  order  of  this  compauT 
or  its  assigns,  and  which  certificate  shall  authorize  and  require  the 
president  of  said  bank  to  certify  upon  the  back  of  each  of  said 
bonds  that  the  conditions  upon  whicn  the  said  bonds  were  voted, 
issued,  and  deposited  by  said  town  have  been  performed ;  and  in 
case  this  company  fail  to  comply  with  the  said  conditions  the  said 
bonds  shall  be  returned  to  said  town  on  demand  of  the  authorities 
thereof. 
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"  Fonrth,  That,  in  consideration  of  the  acceptance  of  this  prop- 
osition and  the  fulfilment  of  the  terms  thereof  by  the  said  town, 
this  company  will,  without  unnecessary  delay,  issue  for  deposit 
to  the  credit  of  said  town  in  the  said  National  Bank  of  Commerce 
of  Xew  York  five  hundred  full  paid  shares  (of  $100  each)  of  its 
capital  stock,  which  is  to  be  delivered  to  said  town  at  the  time  of 
the  delivery  of  said  bonds  to  this  company,  and  that  on  the  accep- 
tance of  this  proposition,  and  as  soon  as  the  right  of  way  and 
depot  grounds  nave  been  secured  by  this  company,  this  company 
wih  commence  the  construction  of  the  track  of  said  portion  of  its 
road,  and  will  have  the  same  completed  and  the  iron  laid  thereon 
and  cars  run  over  the  same  withm  one  year  from  the  time  the 
bonds  of  said  town  have  been  issued  and  deposited  in  said  bank  as 
aforesaid :  Provided,  however,  that  the  like  propositions  submit- 
ted by  this  company  to  the  town  of  Neenah  snail  be  accepted  and 
its  conditions  fmfilled  by  said  town. 

"  Fifth,  In  the  event  the  said  town  of  Neenah  fails  to  accept 
and  fulfil  the  terms  of  said  proposition  so  as  aforesaid  submitted 
to  it,  this  company  further  proposes  to  said  town  of  Menasha  that 
if  the  requirea  additional  sum  of  $50,000  shall  be  furnished  to  this 
company  by  individual  subscription  to  stock  in  like  amount,  and 
satisfactorily  secured  to  be  paid,  the  depot  of  this  company  shall  be 
located  and  its  road  constructed  therefrom  at  such  place  in  said 
town  and  on  such  route  as  may  be  agreed  upon  between  this  com- 
pany and  the  authorities  of  said  town,  ana  under  the  foregoing 
proposition  as  hereby  qualified. 

"  In  witness  whereof,  the  Portage,  Winnebago,  and  Superior 
Railroad  Company  has  caused  these  presents  to  l^  signed  by  its 
president  and  sealed  with  its  seal  this  10th  day  of  May,  a.d.  1870. 

'^  GrEO     I^EED 

"  PreddmtP.,  W.  <&  S.  B.  r!  CoP 

II.  That  on  the  4th  of  June,  1870,  an  election  was  held  in  said 
town  as  provided  in  said  act,  and  a  majority  of  the  votes  cast  in 
favor  of  the  railroad  proposition. 

III.  That  said  proposition  was  published  and  voted  upon  as 
required  by  said  act,  except  the  third  paragraph,  which  was  pub- 
lished in  the  words  following : 

"Third,  That  the  proper  officers  of  said  town  shall  issue  said 
bonds  as  required  by  law,  and  on  notice  being  received  by  the  chair- 
main  of  the  board  of  supervisors  of  said  town  from  the  said  Nar 
tional  Bank  of  Commerce  of  New  York  that  this  company  has 
deposited  therein  to  the  credit  of  said  town  the  said  five  hundred 
full  paid  shares  of  its  capital  stock,  he  shall  deposit,  or  cause  to  be 
deposited,  in  said  bank  all  of  the  said  bonds,  with  instructions  to 
said  bank  or,  its  officers  to  hold  the  same  on  deposit  in  trust  for  said 
town  until  such  time  as  there  shall  be  filed  in  said  bank  a  properly 
authenticated  certificate  signed  by  the  chief  officers  of  this  company 
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and  the  board  of  Btmervisors  of  said  town,  or  the  secretaiT  of  state 
of  this  State,  that  the  iron  has  been  laid  upon  the  track  of  road 
and  cars  have  been  run  over  the  same  through  from  the  depot,  on 
Doty's  Island,  or  in  said  town,  to  the  Wolf  River,  when  me  said 
bonds  shall  become  the  absolute  property  of  and  be  held  by  said 
bank,  subject  to  the  order  of  this  company  or  its  assigns,  and  which 
certificate  shall  authorize  and  require  the  president  of  said  bank  to 
certify  upon  the  back  of  each  of  said  bonds  that  the  conditioDB 
upon  which  the  said  bonds  were  voted,  issued  and  deposited  by  said 
town  have  been  performed ;  and  in  case  this  company  fail  to  comply 
with  the  said  conditions,  the  said  bonds  shall  be  returned  to  said 
town  on  demand  of  the  authorities  thereof." 

IV.  That  the  Wisconsin  Central  Railroad  Company  deposited 
with  said  bank  for  said  town  five  hundred  shares  of  its  oommon 
capital  stock. 

V .  That  on  or  about  the  1st  of  June,  1871,  the  chairman  of  the 
board  of  supervisors  of  said  town,  with  the  town  clerk,  made  fifty 
coupon  bonds  of  said  town ;  that  thereupon  a  suit  was  instituted  in 
the  Circuit  Court  of  the  County  of  Winnebago  by  one  Lawson,  a 
taxpayer  in  said  town,  on  behalf  of  himself  and  all  other  tax- 
payers, to  enjoin  the  issue  of  said  bonds.  An  injunction  was 
allowed,  and  served  upon  the  ofiicers  of  said  town,  restraining  the 
issue  of  said  particular  fifty  bonds,  but  no  others  under  said  act; 
which  injunction  is  still  in  force.  Upon  service  of  such  injunction, 
6uch  issue  of  bonds  was  burned. 

VI.  That  on  the  twenty-fifth  day  of  October,  1871,  said  chair- 
man and  said  clerk  executed  and  delivered  to  the  National  Bank 
of  Commerce  a  series  of  fiif ty  coupon  bonds  of  said  town,  of  which 
the  following  is  a  copy : 

^'$1000.]  TOWN  OF  MENASHA.  JllOOO. 

"  No.  16.]  State  of  Wisconsin.  [So.  16. 

"  The  town  of  Menasha,  in  the  County  of  Winnebago,  and  State 
of  Wisconsin,  acknowledges  itself  indebted  in  the  sum  of  $1<>}0 
lawful  coin  of  the  United  States  of  America,  which  sum  the  said 
town  of  Menasha  promises  to  pay  to  the  Wisconsin  Central  Kail 
road  Company,  or  to  the  bearer  hereof,  at  the  National  Bank  of 
Commerce  in  the  City  of  New  York,  in  twenty  years  from  the  first 
day  of  June,  1871,  with  interest  at  the  rate  of  seven  per  centum, 

f)ayable  semi-annually  at  said  bank,  upon  the  presentation  and  de 
ivery  of  the  several  coupons  hereto  annexed  as  they  respectively 
become  due,  the  principal  and  interest  payable  in  gold,  and  to  the 
payment  of  which,  in  the  manner  aforesaid,  the  faiu  and  revennes 
of  said  town  are  hereby  irrevocably  pledged. 

"  This  bond  and  the  coupons  or  interest-warrants  thereon  shall. 
when  due,  be  receivable  for  taxes  to  be  collected  in  said  town,  and 
there  shall  be  annually  levied  upon  the  property  in  said  town  a  tax 
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sufficient  to  pay  the  iutereet  upon  this  bond  and  to  raise  a  sinking 
fand  to  pay  the  principal  when  the  same  shall  become  due  and 
payable  in  the  manner  provided  by  Chapter  126  of  the  General 
Laws  of  1869  of  said  State,  and  this  bond  shall  be  valid  only  when 
it  is  thereon  duly  certified  that  it  has  been  duly  certified  tnat  the 
conditions  upon  which  it  was  voted,  issuied,  and  deposited  by  said 
town  have  been  performed, 

'^  This  bond  is  one  of  a  series  amounting  in  the  aggregate  to 
$50,000,  and  is  issued  in  pursuance  of  a  vote  of  the  legal  voters 
of  said  town  on' the  fourth  day  of  June,  1870,  under  and  by  virtue 
of  an  act  of  the  Legislature  of  the  State  of  Wisconsin,  entitled 
*  An  Act  to  authorize  certain  counties,  towns,  cities,  and  villages 
to  aid  in  the  construction  of  the  land-grant  railroad  from  Portage 
City  and  from  Doty's  Island  to  Lake  Superior,'  approved  March 
9, 1869,  an  d  in  pursuance  of  an  act  of  the  legislature  of  said" 
State,  approved  Feb.  4,  a.d.  1871,  entitled  *  An  Act  to  change  the 
name  oi  the  Portage,  Winnebago,  and  Superior  Railroad  Compa- 
ny,' and  of  an  act  of  the  same  legislature,  approved  March  1,  a.d. 
1871,  amendatory  of  said  Chapter  126  of  the  General  Laws  of 
1869  of  Wisconsin. 

"In  witness  whereof,  the  chauman  of  the  board  of  supervisors 
and  town  clerk  of  said  town  have  hereunto  set  their  hands,  this  first 
day  of  June,  1871. 

"  F.  SCHNKLLKN, 

"  Chamncm  of  the  Board  of  Sttpervisors. 
"  Attest : 

i  TOWK  OF  MENASEA,  WIBCONSm,  )  ut\     T    ty  X77      7  M 

i    wnTNSBAGo  comrrr,  seal,     j  D.  J.  Ryan,  Clerk. 

To  which  bonds  interest-coupons  in  form  like  those  sued  on 
were  annexed. 

VIL  That  afterwards  the  chairman  of  the  board  of  supervisors 
of  said  town  and  the  president  of  the  Wisconsin  Central  Kailroad 
Company  signed  ana  delivered  to  said  bank  a  joint  certificate, 
which  was  afterwards  authenticated  by  notarial  certificates,  of 
which  tbe  following  is  a  copy : 

"  To  the  President  of  the  National  Bank  of  Cmrmverce  of  New 
York: 
"  The  undersigned,  Gardner  Colby,  president  of  the  Wisconsin 
Central  Railroad  Company,  formerly  the  Portage,  Winnebago,  and 
Superior  Railroad,  and  Fr.  Schnellen,  chairman  of  the  board  of 
supervisors  of  the  town  of  Menasha,  Winnebago  County,  Wiscon- 
sin, do  hereby  certify  that  the  iron  has  been  laid  on  the  track  of 
road  of  said  com  pan  v  from  block  No.  3  in  Jones's  Plat,  in  the  town 
of  Neenah,  Doty  Island,  to  Wolf  River,  and  that  the  cars  have 
been  run  over  the  same  daily  for  more  than  two  weeks  past  from 
the  depot  on  Doty's  Island  to  said  Wolf  River,  and  that  therefore, 
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according  to  the  terms  of  the  proposition  (a  copy  of  which  is  hereto 
annexed),  the   said  comj)any  are  entitled  to  the  transfer  of  the 
bonds  of  said  town  deposited  with  yon. 
"  Dat«d  at  Menasha,  Oct.  25,  1871. 

"Wisconsin  Centbai.  R.  K.  Co., 
"  By  Gakdneb  Colby,  President 
[seal]  "  Fbedebick  Schnellen, 

"  Chairman  of  the  Town  of  Menasha:' 

"  State  of  "Wisconsin, 

"  County  of  Wwwpaca^  Town  of  Weyauwega^  88 : 

"  I,  Albert  V .  Ibalch,  a  commissioner  of  deeds  for  the  State  of 
New  York,  residing  in  the  town  of  Weyauwega  aforesaid  do  hereby 
certify  that  Frederick  Schnellen  is  the  chairman  of  the  board  of 
supervisors  of  the  town  of  Menasha,  in  the  State  of  Wisconsin,  and 
that  his  signature  to  the  foregoing  certificate  is  in  his  own  hand 
and  is  genuine,  as  he  has  this  day  before  me  acknowledged. 

"  In  testimony  whereof,  I  have  signed  my  name  and  afiixed  my 
oflScial  seal  this  twenty-fourth  day  of  February,  a.d.  1872. 

[seal]  "  Albert  V.  Balch, 

"  Corrnnissioner  of  Deeds  for  the  State  of  New  Tork^^ 

"  Commonwealth  of  Massachusetts, 

"  Cotmty  of  Suffolk^  City  of  Boston^  88: 

"  On  this  29th  day  of  Feb.,  a.d.  1872,  the  above-named  Gardner 
Colby,  who  is  personally  known  to  me  to  be  the  president  of  the 
said  railroad  company,  made  oath  that  the  above  written  certificate 
by  him  signed  is  true,  and  that  the  seal  affixed  thereto  is  the  seal 
of  said  company  and  was  so  affixed  by  its  authority. 

"Witness  my  hand  and  official  seal,  at  the  City  of  Boston,  the 
day  and  year  aforesaid. 

[seal]  "  Sam'l  S.  Curtis,  Notary  PMkP 

VIII.  That  on  the  15th  day  of  March,  1872,  the  said  bank  sent 
said  certificate  of  stock  to  the  chairman  of  the  board  of  supervisors 
of  said  town,  and  on  the  same  day  delivered  said  bonds  to  said 
Wisconsin  Central Bailroad  Company. 

IX.  That  on  the  17th  day  of  April,  1872,  the  president  of  the 
said  bank  affixed  to  said  bonds  his  certificate,  in  the  words  follow- 
ing: 

"  To  the  Preeident  of  the  Natumal  Bank  of  Commerce  of  1^^ 
York : 
"  The  undersigned,  Gardner  Colby,  president  of  the  Wisconsin 
Central  Bailroad  Company,  formerly  the  Portage,  Winnebago,  and 
Superior  Bailroad,  and  Fr.  Schnellen,  chairman  of  the  board  of 
supervisors  of  the  town  of  Menasha,  Winnebago  County,  Wiscon- 
sin, do  hereby  certify  that  the  iron  has  been  laid  on  tne  track  of 
road  of  said  company  from  block  No.  3,  in  Jones's  Plat,  in  the  town 
of  Neenah,  Doty's  Island,  to  Wolf  Biyer,  and  that  tlie  care  have 
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been  nm  over  the  same  daily  for  more  than  two  weeks  past  from 
the  depot  on  Doty's  Island  to  said  "Wolf  River.  And  that  there- 
fore, according  to  the  terms  of  the  proposition  (a  copy  of  which  is 
hereto  annexed^,  the  said  company  are  entitled  to  the  transfer  of 
the  bonds  of  said  town  deposited  with  yon, 
''  Dated  at  Menasha,  Oct.  25, 1871. 
[seal]  "  Wisconsin  Central  R.  R.  Co.j 

"By  Gabdner  Colby,  President 
(Signed)  "Frederick  Schnellen, 

"  ChairrrKm  of  the  Town  of  Menasha  P 

"State  of  Wisconsin, 

'*  County  of  Wampaca^  Tovm  of  Weya/uwega^  83  : 

"  I,  Albert  Y.  Balch,  a  commissioner  of  deeds  for  the  State  of 
New  York,  residing  in  the  town  of  Weyauwega  aforesaid,  do  hereby 
certify  that  Frederick  Schnellen  is  the  chairman  of  the  boai'd  of 
supervisors  of  the  town  of  Menasha,  in  the  State  of  Wisconsin,  and 
that  his  signature  to  the  foregoing  certificate  is  in  his  own  hand 
and  isgennine,  as  he  has  this  day  before  me  acknowledged. 

"  In  testimony  whereof,  I  have  signed  my  name  and  affixed  my 
official  seal  this  24th  day  of  Feb.,  a.d.  1872. 

[seal]  "  Albert  V.  Balch, 

"  Commiasioner  of  Deeds  for  the  State  of  New  YorhP 

"Commonwealth  of  Massachusetts, 

"  County  of  Suffolk^  City  of  Boston^  ss: 

"  On  this  29th  day  of  Feb.,  a.d.  1872,  the  above-named  Gardner 
Colby,  who  is  personally  known  to  me,  and  known  to  me  to  be  the 
president  of  the  said  railroad  company,  made  oath  that  the  above- 
written  certificate  by  him  signed  is  tme,  and  that  the  seal  affixed 
thereto  is  the  seal  of  said  company,  and  was  so  affixed  by  its  an- 
thority. 

"  W  itness  my  hand  and  official  seal,  at  the  city  of  Boston,  the  day 
and  year  aforesaid. 

[seal]  "  Sam'l  S.  Curtis,  Nota/ry  Publio, 

"  I  hereby  certify  that  I  have  received  certificates  of  which  the 
above  are  copies  which  certificates  are  on  file  in  this  bank. 

"  April  17,  1872. 

"Robert  Lennox  Kennedy, 

"  President  of  the  Nationcbl  Ba/nk  of  Corrrnierce  in  New  YorkP 

X.  That  in  Nov.  1872,  the  said  town  levied  a  tax  to  pay  the  in- 
terest npon  said  bonds,  and  collected  about  two  thirds  of  it,  and 
paid  it  over  to  the  company,  when  the  further  collection  of  said 
tax  was  enjoined  in  the  suit  of  said  Lawson. 

XI.  That  Lake  Butte  des  Morts,  a  narrow  lake  about  two  thou- 
sand feet  wide,  lies  between  said  block  3  in  Jones's  plat  and  the 
"Wolf  River,  across  which  the  route  of  said  Wisconsin  Central  Rail- 
road runs ;  that  said  company,  instead  of  constructing  a  bridge  of 
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its  own  for  its  road  across  said  lake,  made  an  agreement  with  the 
Chicago  and  Noi-thwestert  Railway  Company  to  cross  said  lake 
upon  that  company's  bridge,  of  which  agreement  the  following  is  a 
copy: 

"  This  agreement,  made  and  entered  into  this  first  day  of  Mar, 
A.D.  1871,  by  and  between  the  Chicago  and  Northwestern  Bailway 
Company,  party  of  the  firet  part,  and  the  Wisconsin  Central  Eail- 
road  Company,  party  of  the  second  part,  witnesseth : 

"  The  party  of  the  first  part,  for  and  in  consideration  of  the  cove- 
nants ana  agreements  herein  contained  on  the  pail  of  the  partv 
of  the  second  part,  doth  hereby  covenant  and  agree  to  and  with 
the  said  party  of  the  second  part,  that  the  said  party  of  the 
second  part,  its  successors  and  assigns,  shall  and  may  have*  the  nse 
of  and  right  to  operate  for  railroad  purposes,  in  common  with 
the  said  party  of  the  first  part,  the  bridge  across  Lake  Bntte 
des  Morts,  near  Doty's  Island,  in  Wisconsin,  and  the  right  of  waj 
and  use  of  ties  across  its  land  on  the  noi*th  side  of  said  lake  for  a 
sufficient  distance  to  enable  said  second  party  to  make  its  connec- 
tions therewith ;  also,  the  right  of  way  and  use  of  its  ties  from  the 
south  end  of  the  bridge,  including  the  bridge  across  the  river  to  its 
depot  grounds  at  Neenah  Station,  in  Wisconsin,  subject,  however, 
to  the  regulations  and  stipulations  hereinafter  contained. 

"  The  said  party  of  the  second  part,  in  consideration  of  the  prem- 
ises, hereby  covenants  and  agrees  to  lay  down  and  maintain  a  track, 
with  tlie  necessary  switches  and  frogs,  at  its  own  expense  and  for  its 
own  use,  from  the  point  of  intersection  of  its  own  right  of  way 
with  that  of  the  party  of  the  first  part  through  the  whole  line 
which  it  may  use  in  common  with  the  said  party  of  the  first  part, 
and  to  pay  to  the  said  party  of  the  first  part  monthly,  at  the  end  of 
each  and  every  month  during  the  continuance  of  tliis  agreement 
one  half  of  the  expense  of  maintaining  and  keeping  in  repair  the 
line  so  used  in  common  as  aforesaid  (including  the  bridges,  road- 
bed, and  ties,  as  well  as  the  expense  of  the  necessary  si^al-men, 
except,  however,  the  iron,  which  each  of  said  parties  shall  furnish 
and  maintain  for  its  own  use),  a  statement  of  which  expenses  of 
maintaining  said  line,  other  than  maintenance  of  tlie  rails,  shall  be 
furnished  to  said  second  party  by  said  party  of  the  first  prt 
monthly,  at  the  end  of  each  and  every  month  during  the  contmu- 
ance  hereof. 

"  It  is  further  mutually  covenanted  and  agreed  by  and  between 
the  parties  hereto  that  the  payment  of  said  one  half  of  the  aforesaid 
expenses  by  said  party  of  the  second  part  shall  be  taken  and  ac- 
cepted by  the  said  first  party  in  lieu  oi  and  as  rental  for  the  use  of 
the  line  aforesaid  and  in  full  satisfaction  thereof,  and  that  said  line, 
for  the  distance  aforesaid,  shall  be  used  in  common  by  the  said 
parties,  and  tliat  a  signal  shall  be  erected  and  maintained  at  joint 
expense,  and  no  train  of  either  company  shall  come  upon  the  said 
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common  track  until  a  signal  for  that  purpose  has  been  given  ;  and 
that  workinj^  trains  of  either  company  shall  give  way  to  all  other 
trains,  and  n^ight  trains  to  passenger  trains ;  but  if  trains  of  both 
companies  of  the  same  class  shall  come  at  the  same  time,  the  train 
of  the  partjr  of  the  first  part  shall  have  preference,  and  the  manage- 
ment, repairs,  and  maintenance  of  said  common  track  and  line  shall 
be  and  remain  in  charge  of  said  first  party. 

"  It  is  further  mutually  agreed  that  this  agreement  shall  continue 
and  remain  in  force  for  the  period  of  twenty  years  hereafter  next 
ensuing,  but  either  party  shall  have  the  right  to  terminate  the  same 
upon  giving  to  the  party  one  year's  notice  in  writing  of  its  inten- 
tion to  terminate  the  same,  but  such  notice  shall  not  be  given  earlier 
than  the  first  day  of  July,  1876. 

"In  witness  whereof,  the  said  party  of  the  first  part  has  caused 
these  presents  to  be  subscribed  by  its  president  or  vice-president, 
attested  by  its  secretary  or  assistant  secretary,  and  the  said  party  of 
the  second  part  has  caused  these  presents  to  be  subscribed  by  its 
president  and  secretary,  the  day  and  year  first  above  written. 

j  c.  &  N.  w.  BY. )    "  Chicago  AND  NoBTHWESTERN  Railway  Co., 
(      CO.   SEAL.      \        "  By  M.  L.  Sykes,  Jr.,  Vice-PreeiderU. 
"Attest: 

"  A.  L.  PBrroHAKD,  Secretary. 

{  WIS.  CENT.  B.B.  )  "  Wisconsin  Central  Bailboad  Co., 

(       oo.  SEAL.       )  "  By  Geo.  Eesd,  President. 

"  Attest : 

*^  Ctjbtis  Heed,  Secretary. ^^ 

Xn.  That  said  Wisconsin  Central  Bailroad  Company,  in  running 
across  said  bridge  and  coming  to  said  block  3,  runs  on  the  line  of 
the  Chicago  and  Northwestern  Railway  Company  about  one  mile  ; 
that  except  that  distance  the  said  Wisconsin  Central  Railroad  Com- 
pany has  constructed  its  road  from  said  block  3  to  the  Wolf  River. 

XIII.  That  on  Nov.  23, 1870,  the  said  Portage,  Winnebago  and 
Superior  Railroad  Company  voluntarily  consolidated  its  franchise 
and  capital  stock  with  the  Portage,  Stevens  Point  aod  Superior  Rail- 
road Company,  a  corporation  incorporated  by  and  under  chapter  369 
of  the  Laws  of  Wisconsin,  1870,  under  an  agreement  of  consolida- 
tion filed  in  the  oflBce  of  the  secretary  of  state  of  the  State  of  Wis- 
consin, Dec.  5,  1870. 

XIV.  That  on  Feb.  4,  1871,  the  name  of  the  Port^e,  Winne- 
bago and  Superior  Railroad  Company  was  changed  to  the  Wiscon- 
sin Central  Railroad  Company,  under  the  provisions  of  chapter  27 
of  Private  and  Local  Laws  of  Wisconsin,  1871.  That  by  chapter 
31,  General  Laws  of  Wisconsin,  1871,  approved  March  1, 1871,  the 
said  chapter  126  of  the  General  Laws  oi  1869  was  amended  as  fol- 
lows: 
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"  Seo.  2.  All  bonds  and  other  securities  which  have  heretofore 
been  voted  by  any  county,  town,  incorporated  city,  or  village  under 
the  provisions  of  said  chapter  126  of  the  General  Laws  of  1S69  to 
said  Kailroad,  under  its  name  of  Portage,  Winnebago  and  Superior 
Railroad  Company,  shall  be  issued  and  delivered  to  said  company 
by  and  under  its  said  name  of  Wisconsin  Central  Kailroad  Com- 
pany ;  and  such  bonds  or  other  securities  so  issued  and  delivered 
shall  have  in  all  courts  and  places  and  with  all  parties  the  same 
force  and  effect  as  though  the  name  of  said  company  had  not  lieen 
changed  and  the  same  had  been  issued  and  delivered  to  it  under  its 
name  of  Portage,  Winnebago  and  Superior  Railroad  Company." 

XV.  That  on  July  1,  18t1,  the  said  company  voluntarily  con- 
solidated its  franchises  and  capital  stock  with  the  Manitowoc  and 
Minnesota  Railroad  Company,  a  corporation  incorporated  and  ex- 
tended under  and  by  virtue  of  chapter  342  of  tne  Private  and 
Local  Laws  of  Wisconsin  for  186^,  chapters  255  and  302  of  the 
Private  and  Local  Laws  for  1869,  and  chapter  476  of  the  Private 
and  Local  Laws  for  the  year  1871,  by  an  agreement  thereto  iiledin 
the  office  of  the  secretary  of  state  oi  the  State  of  Wisconsin,  July 
10,  1871. 

XVI.  That  by  chapter  127  of  the  General  Laws  of  Wisconsin 
for  1874  the  city  of  Menasha  was  incorporated  and  made  capable 
of  being  sued  for  the  indebtedness  of  said  town  of  Menasha,  and 
liable  to  pay  three  fourths  of  any  recovery. 

XVII.  That  the  plaintijff  bought  the  bonds  of  which  the  eonpons 
are  in  suit  from  Gardner  Colby,  president  of  the  Wisconsin  Cen- 
tral Railroad  Company,  for  a  valuable  consideration,  without  notice, 
other  than  appears  on  the  face  of  the  bonds  and  certificates  printed 
on  them,  as  follows  :  Bond  No.  16,  on  Dec.  11,  1873  ;  bonds  Ifos., 
12,  13,  14,  15, 18,  19,  37,  38,  and  39,  on  Sept.  12,  1874. 

The  judges  were  divided  in  opinion  upon  the  following  questions : 
First,  Whether  the  coupons  executed  and  delivered,  and  there 
being  upon  the  bonds  to  which  they  were  annexed  such  certificates 
a:  hereinbefore  set  forth  and  produced  upon  the  trial  by  the  plain- 
tiif,  created  a  liability  against  said  town  in  favor  of  the  plaintiff 
under  the  pleadings  and  proofs. 

Second,  Whether  the  court  should  have  instructed  the  jury  that 
the  construction  of  such  railroad  by  the  Wisconsin  Central  Rail- 
road Company  without  constructing  the  same  across  Lake  Butte 
des  Morts,  but  securing  the  right  to  cross  said  lake  on  the  brido;e 
of  the  Chicago  and  ]N  orthwestem  Railway  Company  under  we 
contract  above  set  forth,  was  not  a  performance  of  the  conditions 
of  the  proposition  to  construct  a  railroad  from  block  3,  in  Jones's 
plat,  on  Doty's  Island,  to  Wolf  Eiver. 

The  court  submitted  to  the  jury  these  two  questions : 
First,  As  to  the  fact,  bearing  upon  the  certificate  which  the  text 
of  the  bond  required,  whether,  under  all  the  facts  presented,  there 
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has  been  a  substantial  compliance  with  the  terms  of  the  proposition 
in  the  terms  of  the  bond. 

Second,  Whether  there  has  been  a  substantial  compliance  on  the 
part  of  the  railroad  company  as  to  the  conditions  of  th^  construction 
of  the  road  between  Doty's  Island  and  Wolf  Creek. 

And  as  to  the  latter  question  instructed  the  jury  as  follows : 

Now,  if  there  is  nothing  on  the  bond  to  render  it  invalid,  the 
only  other  question  that  can  arise  in  the  case  is,  whether  the  con- 
sideration for  which  this  bond  was  ffiven  has  failed  so  as  to  render 
it  inoperative  in  the  hands  of  the  plaintifi.  That  leads  to  the  other 
part  of  the  consideration ;  viz.,  was  the  road  constructed  from 
block  3  of  Jones's  plat,  in  the  town  of  Neenah,  on  Doty's  Island, 
to  the  Wolf  River  8  That  had  to  be  done,  undoubtedly,  before 
these  bonds  were  to  be  valid — before  there  was  a  sufficient  consid- 
eration to  render  them  available  to  the  plaintiff  in  the  view  that 
we  have  taken  of  the  other  pai*t  of  the  case. 

Third,  Whether  a  delivery  of  the  stock  of  the  Wisconsin  Central 
Railroad  Company,  after  consolidation  with  the  Portage,  Winne- 
bago and  Superior  Railroad  Company  and  with  the  Manitowoc  and 
Mmnesota  Railroad  Company,  as  hereinbefore  set  forth,  was  a 
compliance  with  the  terms  of  rach  proposition. 

Fourth,  Whether  said  town  was  authorized  to  issue  its  bonds 
to  the  Wisconsin  Central  Railroad  Company  after  the  several  con- 
solidations hereinbefore  set  forth. 

Judgment  was  rendered  in  favor  of  the  plaintiff  against  the  town 
for  the  amount  of  the  coupon^  sued  on,  and  interest  and  costs.  The 
town  then  removed  the  case  to  this  court. 

Mr.  E.  Mariner  for  the  plaintiff  in  error. 

Mr.  Edwin  H.  Abbott,  contra, 

Mr.  Chief  Justice  Watos  delivered  the  opinion  of  the  court. 

The  first  question  certified  in  this  case  is  answered  in  the  affirm- 
ative. 

We  think  that  the  certificate  on  the  back  of  the  bonds  is  a  sub- 
stantial compliance  with  the  condition  on  their  face,  and  the  pro- 
position of  the  railroad  company  accepted  by  the  town.  The 
<5ondition  as  expressed  in  the  bonds  is  in  the  exact  language  of  the 
second  article  of  the  proposition,  and  implies  that  they  shall  be  con- 
sidered as  fully  executed,  and  that  they  may  be  put  on  the  market 
as  valid  commercial  paper,  "  when  it  is  thereon  duly  certified  that 
the  conditions  upon  wnich  they  were  voted,  issued,  and  deposited 
by  said  town  have  been  performed.^'  To  ascertain  what  "  duly*' 
means  in  this  connection  it  is  necessary  to  look  to  the  other  parts 
of  the  proposition,  and  there  we  find  in  article  3  that  the  bonds, 
when  issued  by  the  proper  officers  of  the  town,  were  to  be  deposited 
with  the  National  Bank  of  Commerce  in  New  York,  *^  in  trust  for 
fiaid  town,  until  such  time  as  there  shall  be  filed  in  said  bank  a 
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properly  anthenticated  certificate,  signed  by  the  chief  officer  of  tliig 
company  and  the  chairman  of  the  board  of  superviBors  of  said  town, 
or  the  secretary  of  state  of  this  State,  that  tue  iron  has  been  laid 
upon  the  track  of  road  and  cars  run  over  the  same,  through  from 
the  depot  on  Doty's  Island,  or  in  said  town  to  Wolf  River,  whea 
the  said  bonds  shall  become  the  absolute  property  of  and  be  held 
"by  said  bank,  subject  to  the  order  of  this  company,  or  its  assigns, 
and  whicti  certificate  shall  authorize  and  require  tne  president  of 
said  bank  to  certify  upon  the  back  of  each  of  said  bonds  that  the 
conditions  upon  whicli  the  said  bonds  were  voted,  issued,  and 
deposited  by  said  town  have  been  perf onned."  Taken  as  a  whole, 
the  proposition  and  the  condition  on  the  face  of  the  bond  mean 
that  the  bonds  should  become  the  valid  and  subsisting  obliga- 
tions of  the  town  when  the  president  of  the  National  ^ank  of 
Commerce  had  certified  thereon  that  the  president  of  the  rail- 
road company  and  the  chairman  of  the  board  of  supervisors  of 
the  town  had  certified  to  him  that  the  iron  had  been  laid  on  the 
track  of  the  road  and  the  cars  run  over  the  same  from  the  dept  on 
Doty's  Island,  or  in  said  town,  to  Wolf  River.  This  certificate 
was  on  the  bonds  when  they  were  brought  by  the  defendant  in 
error  on  the  market.  In  legal  e£Eect  it  was  tne  same  as  if  it  contained 
the  words,  "  that  the  conditions  upon  which  they  (the  bonds)  were 
voted,  issued,  and  deposited  by  said  town  had  been  performed ;'' 
because  by  the  very  terms  of  the  proposition  the  certificate  of  the 
proper  officers  was  to  be  conclusive  evidence  to  the  president  of  the 
DauK  of  that  fact,  and  not  only  authorize,  but  reauire  him  to  make 
the  indorsement  contemplated.  When,  therefore, ne  certified  that  lie 
had  received,  and  put  on  file  in  his  bank,  certificates  from  the  proper 
parties,  such  as  were  required  as  the  basis  of  his  action,  he  did  cer- 
tify to  the  facts  which  the  proposition  said  they  should  conclusively 
prove.  His  statement  of  what  they  proved  was  unimportant.  The 
proposition  settled  that. 

The  fact  that  the  certificate  furnished  the  bank  is  signed  in  the 
name  of  the  railroad  company  by  the  president  is  not  a  valid  objec- 
tion. It  was  signed  by  the  president,  and  that  is  all  the  proposi- 
tion required. 

The  third  and  fourth  questions  are  also  answered  in  the  affirma- 
tive. 

Before  the  subscription  and  bonds  were  voted,  the  Portage, 
Winnebago  and  Superior  Company  was  authorized  to  consolidate 
with  other  companies  "  which  by  law  may  be  authorized  to  con- 
struct connecting  lines  of  road  or  make  such  consolidation."  Act 
approved  March  10,  and  published  April  6,  1870.  The  Portage, 
Stevens  Point  and  Superior  Railroad  was  incorporated  March 
16,  1870,  with  express  authority  to  consolidate  wath  the  Portage, 
Winnebago  and  Superior  Company.  The  Wisconsin  Central  Kail- 
road  Company  is,  in  fact,  the  name  of  the  Portage,  Winnebago  and 
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Superior  Company  as  changed  by  statute,  Feb.  4, 1871.  The  or- 
(fanization  of  tne  company  was  the  same  after  as  before  this  change. 
The  Manitowoc  and  Minnesota  Kailroad  Company  was  authorized  to 
enter  into  consolidation  agreements  by  the  act  of  March  24,  1871, 
being  chapter  476  of  Private  and  Local  Laws,  Wis.,  1871,  and  the 
consolidation  with  the  company  was  actually  effected  July  1,  1871. 
The  vote  for  the  bonds  was  taken  June  4,  1870,  and  the  bonds 
were  issued  and  delivered  to  the  bank  Oct.  25,  1871.  Upon  this 
state  of  facts  we  think  this  case  is  brought  directly  witnin  the 
principles  settled  in  County  of  Scotland  v.  Thomas,  94  U.  S.,  682, 
and  Wilson  v,  Salamanca,  99  id.,  499.  The  authority  of  the  Wis- 
consin Central  Company  was  to  consolidate  with  any  other  company 
that  might  at  any  time  have  the  power  to  enter  into  such  an  ar- 
rangement. It  was  not  confined  to  sudi  companies  as  then  had 
the  power. 

These  answers  dispose  of  the  case,  and  make  it  unnecessary  to 
consider  the  second  question  certified.  When  the  bonds  were 
"  duly  certified  "  and  delivered  to  the  railroad  company  by  the  bank, 
they  became,  under  the  agreement  of  the  parties,  valid  instruments, 
completely  executed  in  form,  and  in  a  condition  to  be  put  on  .the 
market  as  commercial  paper.  Having  on  them  the  necessary  cer- 
tificate, the  purchaser  need  not  inquire  whether  the  facts  were  as 
certifi^.  (Anthony  v.  County  of  Jasper,  100  TJ.  S.,  693.)  With  the 
certificate  indorsed,  the  bonds  were  in  legal  effect  the  same  as  if 
they  had  been  issued  by  the  proper  ofiicers  under  full  authority 
without  the  condition  which  appeared  on  their  face.  Under  these 
circumstances,  the  condition  dia  not  destroy  their  negotiability. 

Judgment  affirmed. 


John  L.  Dodoe,  Eespondent, 

V. 

The  Cotjnty  of  Plattb,  in  the  State  of  Missouri,  Appellan*,. 

(82  New  Tarh  Bepartt,  218.) 

The  P.  C.  &  P.  D.  M.  R.  R.  Co.  was  incorporated  by  the  Legislature  of  Mis- 
souri in  1860  ;  by  its  charter  the  county  court  of  any  county  through 
-which  the  road  was  located,  and  any  city  or  town,  were  authorized  to 
subscribe  for  stock,  and  to  issue  bonds  to  pay  therefor ;  by  another  sec- 
tion (i  7)  a  provision  is  made  for  taking  a  vote  of  the  taxable  inhabitants 
of  a  strip  of  country  on  either  side  of  the  road,  and  if  a  majority  vote  in 
favor  of  a  tax  to  pay  for  stock,  it  is  made  the  duty  of  the  court  to  levy 
and  collect  the  tax.  Held,  that  the  charter  gave  no  authority  to  the 
taxable  inhabitants  of  a  strip  of  country  along  the  road  to  vote  for  the 
issue  of  bonds,  or  for  an  issue  of  bonds  upon  a  vote  in  favor  of  subscrib- 
ing for  stock,  but  only  authorized  the  levy  amd  c^Uection  of  a  special  tas 
to  pay  for  stock. 
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A  new  Constitution  was  adopted  by  said  State  in  1865,  which  probibitea  the 
general  assembly  from  authorizing  any  county,  city  or  town  from  becom- 
ing a  stockholder  in,  or  loaning  its  credit  to  any  company,  unlesB  two 
thirds  of  the  qualified  voters  should  assent  thereto  (art.  11,  §  14),  bat  it 
was  provided  (art.  11,  §3)  that  all  statute  laws  then  in  force  not  incon- 
sistent with  the  Constitution  should  continue  in  force.  In  1868  &n  act 
was  passed  by  the  Legislature  of  said  State  authorizing  the  subscription 
for  stock  of  a  railroad  company  upon  a  vote  of  two  thiKU  of  theqn&lified 
voters,  at  an  election  for  that  purpose,  in  favor  thereof,  and  an  issue  of 
bonds  in  payment.  In  July,  1869,  in  proceedings  under  the  said  cbtr- 
ter,  an  election  was  ordered  in  a  strip  of  land  described  as  ''part  of  the 
municipal  township  of  Greene  ;"  the  election  was  held  August  17, 1869, 
at  C.  P.,  in  the  district  described,  and  a  majority  voting  at  the  election 
voted  in  favor  of  a  tax ;  this  vote  was  subsequently  declared  by  the 
county  court  to  be  a  nullity.  In  1870  an  act  was  passed  amending  the 
act  of  1868;,  it  contained  a  provision  (§  7)  declaring  that  in  all  cases 
where  by  the  provisions  of  the  charter  of  any  railroad  company  the 
''taxable  inhabitants*'  of  any  portion  of  any  municipal  township  had 
or  might  thereafter  vote  to  take  stock,  they  should  have  all  theprivil^es 
conferred  by  the  act  of  1868  upon  counties  or  townships,  and  the  same 
power  and  duty  was  given  and  imposed  upon  the  county  court  to  issue 
bonds,  etc.,  to  be  paid,  however,  by  tax  upon  the  districts  voting.  There- 
upon, and  in  1871,  the  county  court  of  the  county  including  said  town- 
ship of  Greene  granted  an  order  reciting  the  election  so  held,  and  direct- 
ing the  issuing  of  county  bonds;  bonds  were  accordingly  issued.  In  an 
action  to  recover  the  amount  of  certain  coupons  to  said  bonds,  BM, 
that  the  act  of  1870  did  not  legalize  the  vote  at  such  election;  that  said 
provision  of  the  act,  if  it  authorized  the  issue  of  bonds  in  such  cases, 
was  in  contravention  of  the  State  Constitution ;  that  the  constitutiond 
provision  continuing  in  force  acts  not  inconsistent  did  not  apply,  as  do 
law  then  existed  authorizing  the  issue ;  that,  therefore,  the  issuing  of 
said  bonds  was  unlawful,  ana  the  bonds  were  void. 

Smith  V.  Clark  County  (54  Mo.,  58),  State  v.  Greene  County  fid.,  540),  dis- 
tinguished. 

The  bonds  recited  that  they  were  issued  in  pursuance  of  a  vot«  of  the  tax- 
able inhabitants  at  C.  P.,  held  August  17,  1869,  and  that  for  the  pay- 
ment thereof  special  taxes  would  be  levied  "  on  the  real  estate  lyin^  in 
the  district  voting  at  such  election."  Heldy  that  the  county  was  not 
estopped  by  the  recitals  from  alleging  the  invalidity  of  the  bonds;  that 
said  recitals  did  not  import  that  the  bonds  were  legally  issued,  but  on 
the  contrary,  that  they  were  issued  without  authority. 

Dodge  V,  County  of  Platte  (16  Hun,  285),  reversed. 

(Argued  June  18,  1880;  decided  September  28, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  nrst  judicial  department,  affirming  a  judgment  in 
favor  of  plaintiflE,  entered  upon  the  report  of  a  referee,  (fieported 
below,  16  Hun,  285.) 

The  nature  of  the  action  and  the  facts  appear  sufficiently  in  the 
opinion. 

Richard  O'Gorman  for  appellant.  The  rules  of  law  and  deci- 
sions of  the  State  of  New  York  must  govern  this  case.  (Jewell  v, 
Wright,  30 N.  Y.,  260 ;  Dickinson  v.  Edwards,  20  Alb.  L.  J.,  347-S ; 
Ct.  of  App.,  Sept.  la,  1879  ;  Granger  v.  Buffalo,  6  Abb.N.  C, 
238-244 ;  Supervisors  v.  Galbraith,  99  U.  S.  (9  Otto),  218 ;  Starin 
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r.  Genoa,  23  N.  Y.,  439 ;  People  v.  Mead,  24  id.,  114 ;  36  id.,  224 ; 
Yenice  v.  Woodruff,  62  id.,  465  ;  Halstead  v.  Mayor,  3  id.,  430; 
Horton  v.  Thompson,  Ct.  of  App.,  Jan.  18,  1878;  17  Alb.  L.  J., 
334;  Merchants'  Bk.  v.  Coll.,  6  Bosw.,  478.)  Power  in  the  county 
court  to  issue  bonds  is  no  way  included  in  or  ffrows  out  of  the 
power  to  levy  a  tax.  (Lynde  v.  County,  16  Wall.,  15.)  It  cannot 
be  believed  tnat  the  pereons  who  issued  the  bonds  were  also  the 
officers  empowered  to  decide  conclusively  as  to  the  legality  of  their 
own  action.  (Gould  v.  Sterling,  23  N.  It .,  463-5 ;  People  v.  Mead, 
36  id.,  224 ;  Lynde  v.  County,  16  Wall.,  15.)  The  recital  in  the 
bonds  that  they  are  issued  in  pursuance  of  an  election,  etc.,  does 
not  of  itself  show,  or  tend  to  show,  any  power  or  authority  on  the 
part  of  the  court  to  issue  the  bonds.  (Matter  of  Albany  St.,  11 
Wend.,  148 ;  Matter  of  Jolm  and  Cherry  Sts.,  19  id.,  659  ;  Taylor  v. 
Porter,  4  Hill,  140 ;  1  Abb.  Dig.,  p.  661,  §  188 ;  id.,  p.  654,  §§ 
138-141 ;  Yarick  v.  Smith,  5  Paige,  137:  Cochran  v.  Van  Sorley, 
20  Wend.,  365 ;  Embury  v.  Connor,  3  N.  Y.,  511.)  If  the  plain- 
tiff had  no  right  of  action  at  the  commencement  of  the  suit  in  July, 
1874,  consent  given  him  by  the  real  owner  in  1876  could  not  cure 
the  defect.  (McMahon  v,  Allen,  12  How.  Pr.,  39 ;  McCullough  v. 
Colby,  4  Bosw.,  603  ;  Homfoger  v.  Honifoger,  6  How.  Pr.,  13.) 

William  S.  Opdyke,  for  respondent.  Defendant's  prayer  for 
affirmative  relief,  enjoining  the  plaintiff  from  prosecuting  actions 
upon  the  bonds  and  coupons,  operated  as  a  waiver  of  any  technical 
defence  of  this  nature.  (Hanover  Bk.  v.  Smith,  13-  Blatchf .,  224.) 
The  plaintiff  in  a  trustee  of  an  express  trust  within  the  meaning  of 
section  449  (formerly  113)  of  the  Code.  (Considerant  v.  Brisbane, 
22  K  Y.,  389 ;  Cummings  v.  Morris,  26  id.,  625  ;  City  Bk.  v.  Per- 
kins,  29  id.,  554 ;  Eaton  v.  Alger,  47  id.,  345  ;  Deval  v.  Barnes,  7 
Hun,  342 ;  Sheridan  v.  Mayor,  68  N.  Y.,  30 ;  Hays  v,  Southgate, 
10  Hmi,  511 ;  Brown  v.  Penfield,  36  N.  Y.,  473 ;  Williams  v. 
Brown,  2  Keyes,  486 ;  Allen  v.  Brown,  44  N.  Y.,  228 ;  Reilly  v. 
Cook,  13  Abb.,  255 ;  Cromwell  v.  County  of  Sac,  94  U.  S.,  351 ; 
Pomeroy's  Remedial  Eights,  §§  128-130.)  No  formal  agreement 
is  necessary  to  constitute  an  express  tnist  in  personal  property. 
(Gott  V.  Cook,  7  Paige's  Ch.,  521 ;  Day  v.  Both,  18  N.  Y.,  448  ; 
Grinnell  v.  Schmidt,  2  Sandf.,  706.)  The  power  of  the  county  de- 
fendant to  make  the  bonds  in  suit  and  its  obligation  to  pay  them 
are  to  be  determined  under  the  laws  and  decisions  of  the  State  of 
Missouri,  and  not  those  of  this  State.  Jessup  v,  Carnegie,  Ct.  of 
App.,  1880;  Hoytt;.  Sheldon,  3  Bosw.,  302;  Hoyt  t\  Thompson, 
3  Sandf.,  421 ;  Merrick  v.  Van  Santvoord,  34  N.  Y.,  212-19  ;  Hin- 
termeister  v.  First  Nat.  Bank,  64  id.,  214;  Hunt  v.  Hunt,  72  id., 
236  ;  Story  on  Confl.  of  Laws,  §§  556-8,  562-9.)  Under  the  Mis- 
souri law  it  is  necessary  to  prove  merely  constitutional  autliority  to 
issue  the  bonds  and  actual  issue  by  the  proper  officials.  (Dillon  on 
Law  of  Municipal  Bonds,  §  22 ;   Daniel  on  Neg.  Inst.,  §§  1537- 
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1544;  Flagg  v.  City  of  Palmyra,  33  Mo.,  440 ;  Hannibal  &  St  Jo. 
K.  K.  Co.  V.  Marion  Co.,  36  id.,  294 ;  Barrett  v.  Schuyler  Co.,  44 
id.,  197 ;  Steines  v.  FrankUn  Co.,  48  id.,  167, 175,  179 ;  Keal  t\ 
Saline  Co.,  id.,  390  ;  Kanney  v.  Bader,  60  id.,  600 ;  Smiths?.  Clark 
Co.,  48  id.,  58,  76.)  If  the  Missonri  courts,  since  the  n^otiation 
of  the  bonds  in  Question  have  reversed  the  rules  then  prevailing, 
still  the  bondholaers  can  rightfully  apjpeal  to  the  former  decisions 
as  being  the  law  as  to  these  bonds.  (&mith  v.  Miller,  50  Mo.,  133 ; 
Smith  V.  Clark  Co.,  54  id.,  75 ;  State  v,  Sutterfield,  id.,  391-397; 
Gelpke  v.  City  of  Dubuque,  1  Wall.,  175  ;  Thomson  u  Lee  Co.,  3 
id.,  327 ;  Alcott  v.  Supervisors,  16  id.,  678 ;  County  of  Moultrie 
V,  Savings  Bank,  92  IT.  S.,  C31.)  The  coupons  in  suit  are  in  the 
hands  oi  holders  for  value  and  in  good  faith  without  notice. 
(Steines  v.  Franklin  Co.,  48  Mo.,  167!)  Even  if  such  beneficial 
owners  had  notice  their  title  is  protected  by  proof  of  the  fact  that 
it  was  acquired  from  the  plaintiff  holding  the  bonds  bona  fide  and 
without  notice.  (Williams  v.  Mason,  12  Hun,  92,  108 ;  Cromwell 
V.  Sac  Co.,  6  Otto,  51.)  Both  the  Missouri  and  the  Federal  courts 
have  decided  that  article  11,  section  14  of  the  Constitution  of  the 
United  States  does  not  affect  powers  given  under  prior  acts  to  give 
aid  and  credit  to  railroad  companies  and  acts  to  amend  such  acts. 
(State  V.  Macon  Co.,  41  Mo.,  453 ;  E.  R.  Co.  v.  Nodaway  Co.,  47 
id.,  349  ;  R.  R  Co.  v.  Sullivan  Co.,  51  id.,  522 ;  Smith  v.  Clark 
Co.,  54  id.,  58-70-80  ;  State  v.  Greene  Co. ,  id.,  540-550 ;  Cooper 
V.  Sullivan  Co.,  65  id.,  542 ;  Callaway  Co.  v.  Foster,  93  U.  S.,  567 ; 
Scotland  Co.  v.  Thomas,  94  id.,  682 ;  Henry  Co.  v.  Nicolay,  95  id., 
619 ;  Schuyler  Co.  v.  Thomas,  98  id.,  169 ;  State  ex  rel.  t?.  Linn 
Co.,  44  Mo.,  504 ;  Ramsey  v.  Baeder,  50  id.,  600 ;  McPike,  v.  Pen, 
51  id.,  63 ;  State  v.  Cunningham,  id.,  479 ;  Rubey  v,  Shain,  54  id., 
207 ;  State  v.  Bates  Co.,  57  id.,  70  ;  States.  Clarkson,  59  id.,  149; 
State  V,  Davies  Co.,  64  id.,  31 ;  State  v.  Cooper  Co.,  id.,  170.)  A 
municipal  corporation  authorized  to  contract  a  debt  may  borrow 
money  to  pay  it  and  issue  its  negotiable  bonds  for  its  payment. 
(Lynde  v.  County,  16  Wall.,  12 ;  Mills  v.  Gleason,  11  Wis.,  470 ; 
Bank  v.  Chilicothe,  7  Ohio,  31 ;  Williamsport  v.  Commonwealth, 
84  Penn.  St.,  500 ;  Meyer  v,  Muscatine,  1  Wall.,  387 ;  Rogers  v. 
Burlington,  3  id.,  654;  Kelljv.  Mayor,  4  Hill,  263.)  In  tbiscase 
the  issuing  of  the  bonds  having  been  ratified  by  the  subsequent 
payment  of  the  coupons,  from  funds  realized  by  a  special  tax  im- 
posed upon  the  strip  of  country,  a  further  estoppel  arose  in  favor 
of  the  bondholders.  (2  Daniel  on  Neg.  Inst.,  §§  1545-9  ;  Barrett 
V.  Co.  Court,  44  Mo.,  210  ;  H.  &  St.  Jo.  R.  R.  Co.  v.  Marion  Co., 
36  id.,  294 ;  Steines  v.  Franklin  Co.,  48  id.,  185.)  The  County 
Court  in  Missouri  is  both  a  judicial  and  an  administrative  body, 
^tate  V.  Cooper,  17  Mo.,  501-9  ;  St.  Jo.  &  D.  R.  R.  v.  Buchanan 
Co.,  39  id.,  489 ;  Marion  Co.  v.  Phillips,  45  id.,  79  ;  In  re  Saline 
Co.,  id.,  52.)    In  issuing  bonds  in  aid  of  public  works,  the  County 
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Court  acts  solely  in  an  administrative  capacity.  (Marion  Co.  v. 
PhilUpe,  45  Mo.,  79 ;  In  re  SaUne  Co.,  id.,  52-55.)  The  validity 
of  the  lemslative  autlioritv  given  to  the  defendant  county  is  not 
aSected  by  the  fact  that  tne  strip  of  land  was  not  a  regnlar  munici- 
pality. (Soi)er  V,  Henry  Co.,  26  Iowa,  264  ;  Langhome  v.  Robin- 
son, 2  Gratt.,  661 ;  People  v,  Lawrence,  41  N.  Y.,  137 ;  Daniel  on 
N^.  Inst,  §§  1519,  1556, 1558.)  The  plaintiff  is  entitled  to  a 
judgment  against  the  county,  although  the  bonds  were  issued  on  be- 
half of  a  township  or  a  part  of  a  township.  (West  v.  Trustees,  etc., 
16  K  T.,  161 ;  Conrad  v.  Trustees,  etc.,  id.,  158 ;  Lee  v,  Sandy 
Hill,  40  id.,  442 ;  Williams  v.  Dunkirk,  3  Lans.,  49  ;  Bath  Co.  v. 
Amy,  13  Wall.,  234 ;  Cass  Co.  y.  Johnston,  95  U.  S.,  360.)  The 
county  and  its  constituents  having  enjoyed  the  benefits  must  bear 
the  burdens.  (Barlow  v,  Whitney  Arms  Co.,  63  N.  Y.,  62 ;  Ky. 
Co.  V.  McCarthy,  6  Otto,  258.) 

Miller,  J. — The  plaintiff  claims  to  recover  the  amount  of  inter- 
est coupons  attached  to  certain  bonds  issued  by  the  defendant,  and 
which  were  transferred  to  the  plaintiff  before  maturity.  The  prin- 
cipal question  presented  is  as  to  the  validity  of  the  bonds  and 
coupons  in  the  nands  of  a  bona-fide  holder.  Each  of  the  bonds 
contains  a  recital  that  '^it  is  issued  in  pursuance  of  an  elec* 
tion  held  by  the  taxable  inhabitants  of  Camden  Point,  on  the  17th 
day  of  August,  a.d.  1869,  and  for  the  payment  of  which  and  the 
interest  thereof,  the  county  court  of  said  county  shall,  from  time 
to  time,  levy  and  cause  to  be  collected  ...  a  special  tax, 
which  shall  be  levied  on  the  real  estate  lying  within  tne  district 
voting  at  such  election.'^  The  right  to  issue  tiie  bonds  in  question 
depends  upon  the  construction  to  Be  placed  upon  several  acts  passed 
by  the  Legislature  of  the  State  of  Missouri,  as  well  as  a  provision 
of  the  Constitution  of  that  State.  By  section  6  of  an  act  incor- 
porating The  Platte  City  and  Fort  Des  Moines  Eailroad  Company 
(S.  L.  of  Missouri  of  1859  and  1860),  it  is  made  lawful  for  the 
county  court  of  any  county,  through  which  any  portion  of  the 
route  of  the  railroad  may  be  located,  to  subscribe  to  the  stock  of 
the  company  and  to  issue  bonds  to  pay  for  the  stock  thus  sub- 
scribed. It  is  also  provided  that  any  city  or  town  is  authorized  to 
subscribe  for  such  stock  and  issue  bonds  to  pay  for  the  same.  By 
section  7,  upon  the  presentation  of  a  petition  of  the  president  and 
directors,  praying  that  a  vote  may  be  taken  in  any  strip  of  country 
through  which  the  road  may  pass,  not  to  exceed  ten  miles  on  either 
side  01  said  road,  stating  that  the  inhabitants  are  desirous  of  taking 
stock  in  said  road  and  of  voting  upon  themselves  a  tax  for  the 
payment  of  the  same,  it  is  made  the  duty  of  the  county  court  to 
order  an  election ;  and  if  a  majority  of  the  taxable  inhabitants  de- 
termine in  favor  of  the  tax,  it  is  made  the  duty  of  the  court  to 
levy  and  collect  from  them  a  special  tax,  to  be  paid  over  as  col- 
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lected  to  the  treasurer  of  the  company.  After  the  passage  of  the 
act  of  1860,  and  in  1865,  the  State  of  Missouri  adopted  a  new  Con- 
stitution, and  it  was  declared  by  section  14  of  article  11,  that  the 
general  assembly  should  not  authorize  any  county,  city,  or  town  to 
ecome  a  stockholder  in  or  to  loan  its  credit  to  any  company  or 
association,  unless  two  thirds  of  the  qualified  voters  of  such  county, 
city,  or  town  shall  assent  thereto.  (1  Wagner's  Mo.  Stat.,  62.)  It 
was  also  provided  by  section  3  of  article  11  that  "  all  statute  laws 
of  this  State  now  in  force,  not  inconsistent  with  this  Constitation, 
shall  continue  in  force  until  they  shall  expire  by  their  owti  limita- 
tion, or  be  amended  or  repealed  by  the  general  assembly."  (Id.,  61.) 
In  1868  (March  23)  another  act  was  passed  by  the  Legislature, 
which  provided  that  whenever  a  certain  number  of  resident  tax- 
payer in  any  municipal  township  should  petition  the  county  court, 
setting  forth  their  desire  as  a  township  to  subscribe  to  the  capital 
stock  of  any  railroad  company,  etc.,  it  should  be  the  duty  of  the 
court  to  order  an  election  to  determine  whether  such  sub^riptioQ 
shall  be  made ;  and  if  two  thirds  of  the  qualified  voters  voting  at 
the  election  were  in  favor  of  such  subscription,  it  should  be  the 
duty  of  the  county  court  to  make  such  subscription,  according  to 
the  terms  and  conditions  thereof ;  and  if  such  conditions  provide 
for  the  issue  of  bonds  in  payment  of  such  subscription,  the  coort 
should  issue  bonds  therefor,  etc.,  and  the  same  should  be  delivered 
to  the  railroad  company. 

In  July,  1869,  an  application  was  made  by  the  president  and 
directors  of  the  railroad  company  mentioned,  asking  for  an  election 
in  a  strip  of  country  described  as  a  part  of  the  municipal  township 
of  Greene,  and  such  election  was  ordered  to  take  plkce  on  the  17tn 
day  of  August,  1869,  and  was  held  accordingly,  a  majority  voting 
in  favor  of  the  tax.  The  vote  at  such  election  was  subsequently 
declared  by  the  county  court  to  be  a  nullity  and  of  no  effect.  This 
election  was  by  virtue  of  section  7  of  the  act  of  1860,  and  that  pro- 
vision gave  no  authority  to  the  taxable  inhabitants  to  vote  for  the 
issue  01  bonds,  but  only  provided  for  a  special  tax,  which  was  to 
be  collected.  But  even  if  the  election  which  was  by  the  inhab- 
itants of  a  strip  of  land  and  not  by  the  qualified  voters  of  a  oountv, 
city,  or  town,  was  in  accordance  with  law,  it  was  of  no  avail,  for 
the  reason  that  it  was  reversed  and  set  aside,  and  no  taxation  or 
issue  of  bonds  could  therefore  be  based  upon  any  such  proceed- 
ing. It  may  also  be  remarked  that  the  election  which  was  held 
had  no  relation  to  the  issue  of  bonds,  as  no  vote  was  taken  for  anv 
such  purpose,  and  only  related  to  the  levy  and  collection  of  a  special 
tax,  to  be  paid  as  provided.  The  issue  of  bonds  and  thepaymeut 
of  the  same,  with  interest,  in  annual  instalments,  is  entirely  a  dif- 
ferent thing  from  the  mere  levy  and  collection  of  a  tax,  and  the 
two  plans  are  inconsistent  with  each  other.  In  this  connection,  it 
is  well  to  notice  that  the  provisions  of  section  7  are  special,  and  the 
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power  conferred  is  distinguishable  from  that  granted  by  section  6 
of  the  same  act.     The  former  (§  7)  confers  no  authority  upon  the 
county  court  to  issue  bonds,  and  such  a  power  is  impliedly  denied 
by  the  provision  relating  to  the  levy  and  collection  of  a  tax  con- 
tained m  the  same.     While  section  6  authorizes  any  city  or  incor- 
porated town  to  subscribe  for  stock  and  bonds  to  be  issued,  and  the 
eoljeetion  of  a  tax  to  pay  interest  and  principal,  it  may  be  assumed, 
I  think,  that  up  to  the  time  when  the  vote  was  taken  and  the  pro- 
ceedings in  reference  thereto  were  vacated,  no  power  existeu  to 
issue  the  bonds  in  question,  and  no  taxation  was  warranted  to  pay 
for  bonds  based  upon  such  proceedings.     Such  being  the  state  of 
the  ease,  the  question  arises  whether  an  authority  was  conferred  by 
virtue  of  any  subsequent  legislation.     It  is  claimed  that  such  is  the 
fact,  upon   the  autliority  of  the  act  of  March  24,  1870,  which 
amended  the  act  of  1868,  commonly  known  as  the  "Railroad  Con- 
struction Act,"  by  adding  a  section  thereto,  which  is  as  follows : 
'*  Section  7.  In  all  cases  where  by  the  provisions  of  the  charter  of 
any  railroad  company,  organized  under  the  laws  of  this  State,  the 
taxable  inhabitants  of  a  portion  of  a  municipal  township  of  any 
county  in  the  State  have  voted,  or  may  hereafter  vote,  to  take  stock 
in  such  railroad  company,  they  are  hereby  declared  entitled  to  and 
shall  have  all  the  privileges,  rights  and  benefits  in  said  act  (act  of  23d 
March,  1868)  conferred  upon  counties  or  townships,  and  the  county 
court  of  such  county  shall  exercise  the  same  powers  and  perform 
the  same  duties  in  issuing  bonds  and  levying,  collecting,  and  pay- 
ing over  the  taxes  whicn  it  is  required,  to  do  in  the  cases  of  a 
county  or  township  under  the  provisions  of  said  act ;  provided, 
however,  that  no  part  of  such  township,  outside  of  the  limits  of 
the  district  voting,  shall  be  taxed  to  pay  any  of  the  bonds  or  cou- 
pons so  issued  by  the  county  court."     It  is  insisted  by  the  re- 
spondent's counsel  that  after  a  vote  by  the  taxable  inhabitants  of 
any  strip  of  country,  or  of  any  portion  of  a  municipal  township  in 
the  county,  it  became  the  duty  of  the  county  to  issue  its  own  bonds 
on  account  of  the  subscription  thus  made,  and  that  the  county  was 
empowered  and  directed  to  protect  itself  against  its  liability  upon 
sucn  bonds  by  special  taxes  upon  such  strip  of  country.     We  think 
that  the  amendment  of  1870  did  not  legalize  the  vote  which  had 
been  adjudged  to  be  void  by  the  county  court,  or  authorize  the 
issue  of  the  bonds  in  question.     The  reasons  for  such  a  conclusion 
are  quite  obvious.     By  the  provisions  contained  in  the  act  of  1868, 
already  cited,  if  not  less  than  two  thirds  of  the  "  qualified  voters" 
were  m  favor  of  a  subscription  for  stock,  the  county  court  were 
to  subscribe  according  to  the  conditions  of  the  subscription.     They 
were   either  to  subscribe  for  the  stock  absolutely,  and  direct  a 
levy  by  tax  to  pay  for  the  same,  or  to  subscribe,  and  decide  that 
bonds  be  issued  m  payment  of  the  stock,  if  the  conditions  so  pro- 
vided, and  issue  such  bonds,  which  were  also  to  be  paid  by  a  tax. 
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No  ^ower  was  conferred  by  the  act  of  1868  upon  anj  but 
"  qnalitied  voters"  of  the  county  or  town  to  vote  for  the  iasue  of 
bonds  at  any  election ;  and  as  the  Constitution  of  the  State  of 
Missouri,  already  cited,  ^ve  no  power  to  issue  county  bonds  unless 
"  two  thirds  of  the  quaUfied  voters"  assented  thereto,  the  amend- 
ment of  1870,  supra — passed  after  the  adoption  of  the  Constitu- 
tion, which  provides  for  the  issue  of  county  bonds  when  the  "tax- 
able inhabitants  have  voted,  or  may  hereafter  vot«,  to  take  stock'' 
— was  subject  to  its  prohibition  and  a  violation  of  that  instnunent 
The  plaintiff,  in  his  points,  claims  that  the  vote  was  not  to  be  taken 
under  the  act  of  1868,  but  under  the  charter  of  1860 ;  that  the 
plaintiff  has  to  refer  to  the  same  solely  to  explain  the  act  of  1870, 
which  authorizes  a  county  court  to  issue  its  bonds  on  behalf  of 
the  strip  of  land,  and  hence  the  validity  of  the  act  of  1868  may  be 
assumed,  so  far  as  it  affects  the  bonds  in  suit.  Be  that  as  it  maj, 
it  is  not  apparent  upon  what  principle  the  Legislature  could  autho^ 
ize  the  issue  of  bonds  upon  tlie  vote  of  "  taxable  inhabitants'^  in- 
stead of  two  thirds  of  the  qualified  voters,  without  violating  the 
Constitution.  Under  the  act  of  1860  there  was  no  power  to  i^oe 
county  bonds  on  the  vote  of  the  "  taxable  inhabitants"  of  a  district 
The  Constitution  of  1865  prohibited  such  issue ;  and  neitho*  the 
act  of  1868,  nor  the  act  of  1870,  could  confer  such  power  without  a 
violation  of  the  prohibition.  The  act  of  1870  was  inoperative  so 
far  as  the  railroad  company  was  concerned,  because  it  gave  a  power 
in  derogation  of  the  Constitution  which  it  did  not  have  before ; 
and  there  was  no  law  whatever  authorizing  the  issue  of  bonds  upon 
a  vote  of  the  taxable  inhabitants. 

The  claim  of  the  counsel  for  the  plaintiff,  tliat  the  Federal  and 
Missouri  courts  have  decided  that  the  clause  in  the  Constitution 
cited  does  not  affect  powers  given  under  prior  acts  to  give  aid  and 
credit  to  railroad  companies,  cannot  control  the  case  at  bar,  for  it 
is  manifest  that  the  right  to  issue  bonds  is  not  within  the  provi- 
sions of  the  act  of  1.860,  and  cannot  be  upheld  upon  any  such 
ground. 

It  is  also  insisted  that  the  Missouri  courts  have  affirmed  the 
validity  of  tlie  act  of  1868,  and  thus  it  has  become  the  settled  law 
of  the  State.     An  examination  of  the  cases  relied  upon  will  evince 
that  even  if  the  constitutionality  of  such  act  has  been  generally  up- 
held, the  question  now  raised  was  not  presented,  and  it  is  nowhere 
decided  that  the  vote  of  the  taxable  inhabitants  of  a  strip  of  land 
is  equivalent  to  a  vote  of  the  qualified  electors  of  a  township — 
which  is  the  point  presented  upon  this  appeal.     In  the  opinion  at 
General  Term  the  cases  of  Smith  v.  Clark  Co.,  54  Mo.,  58,  and 
State  V.  Greene  Co.,  id.,  540,  are  cited  to  sustain  the  position  that 
corporations  having  a  special  charter  when  the  new  Constitution 
tooK  effect,  by  which  the  county  court  was  authorized  to  subscribe 
without  the  vote  of  the  people,  were  not  affected  by  that  instru 


DODGE  V.  PLATTE  COUNTY,   MO.'  591 

ment,  and  as  applicable  to  the  case  at  bar.     "We  think  that  neither 
of  these  cases  is  directly  in  point,  and  that  they  do  not  bear  upon 
the  question.  In  the  former  (Smith  v.  Clark  Co.,)  by  the  charter  of 
the  company,  the  bonds  could  be  issued  without  the  sanction  of  the 
popular  vote ;  and  it  was  held,  that  a  general  act  subsequently 
passed  did  not  repeal  the  former  and  a  special  provision  of  the 
charter.  In  the  latter  case  (State  v.  Greene  Co.,)  the  charter  of  the 
company,  granted  before  the  adoption  of  the  Constitution,  author- 
ized county  courts  to  subscribe  for  railroad  stock  without  a  vote  of 
the  people ;  and  it  was  held,  that  the  power  conferred  was  not 
repealed  by  subsequent  general  laws,  or  by  the  subsequent  adoption 
of  the  Constitution.     It  was  said  in  the  opinion  that  if  the  act  of 
1868  substantially  changes  the  character  of  the  company,  or  at- 
tempts to  confer  upon  county  .courts  the  power  to  make  subscrip- 
tions without  first  submitting  the  question  to  the  qualified  voters, 
then,  as  to  such  matters,  it  was  void.     No  power  existed  in  the 
county  court,  before  the  Constitution  of  1865  was  adopted,  either 
by  special  power  or  by  general  law,  to  authorize  the  issue  of  bonds 
to  the  railroad  company  by  the  election  or  vote  of  the  "  taxable 
inhabitants"  of  a  strip  of  land  or  of  a  section  of  a  county.    Nor,  as 
we  have  seen,  did  such  power  exist  by  virtue  of  the  act  of  1870 ; 
for  if  the  latter  act  conferred  any  such  power,  it  would  be  in  direct 
conflict  with  the  Constitution.     The  original  charter  authorized  a 
subscription  for  stock,  to  be  paid  for  by  taxation,  not  by  the  issue 
of  bonds,  and  the  act  of  1870,  so  far  as  it  authorizes  the  issue  of 
bonds  in  such  cases  (if  it  does  so),  gave  a  new  right  not  authorized 
by  the  charter,  and  which  is  prohibited  by  the  Constitution.     The 
provision  of  the  Constitution  of  1865,  in  article  11,  to  the  eflEect 
that  all  laws,  not  inconsistent  with  that  Constitution,  should  con- 
tinue in  force,  does  not  aid  the  plaintiff,  as  no  law  was  in  operation, 
to  which  we  have  been  referred,  when  the  Constitution  went  into 
effect,  which  authorized  the  "  taxable  inhabitants"  of  a  county,  or 
of  a  portion  thereof,  to  vote  for  the  issue  of  county  bonds  in  aid 
of  a  railroad  corporation.     The  act  of  1860,  incorporating  the  rail- 
road in  qaestion,  does  not  confer  such  authority,  as  is  erroneously 
supposed.     Section  7  of  the  act  clearly  intends  that  the  stock  shall 
be  taken  by  the  "  taxable  inhabitants"  and  paid  for  by  means  of  a 
tax,  which  is  antagonistic  to  the  theory  that  the  county  court  was 
authorized,  in  any  form,  to  take  or  subscribe  for  stock,  or  to  issue 
bonds  for  the  same.     The  provision  of  section  6   which  authorizes 
the  connty  court  to  subscribe  for  stock  on  behalf  of  the  county, 
and  to  invest  its  funds  in  the  stock  of  the  company  and  issue  bonds 
to  raise  funds  for  the  stock  so  subscribed,  and  that  any  incorporated 
town  or  city  may  thus  subscribe  and  issue  bonds,,  sustains  the  con- 
struction placed  upon  section  7,  and  evinces  that  a  different  rule 
was  to  apply  in  taking  or  subscribing  for  stock  by  the  taxable  in- 
habitants of  a  strip  of  land. 
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The  provisions  of  the  statutes  which  have  been  considered  are 
somewhat  intricate  and  confused  ;  but  giving  full  effect  to  each  of 
them,  it  cannot  be  held,  we  think,  that  anv  legal  authority  existed 
for  the  issue  of  the  bonds  in  question.  Tne  vote  which  had  been 
taken  had  been  declared  by  the  tribunal,  which  was  authorized  to 
act  upon  it,  as  a  nullity,  and  to  restore  and  give  it  any  effect  by 
law,  even  if  the  power  existed,  the  enactment  should  be  tlear,  ex- 
plicit and  satisfactory.  The  statute  conferred  no  authority  upon 
the  county  court  to  make  the  order  to  issue  the  bonds,  and  was 
without  any  force  or  validity,  as  we  have  seen. 

Keliance  is  placed  upon  the  recitals  contained  in  the  bonds, 
which,  it  is  urged,  import  a  compliance  with  the  conditions  im- 
posed, and  is  conclusive  against  the  municipality  as  to  the  facts 
recited  or  implied  from  the  recitals,  and  estops  it  in  an  action 
brought  by  an  innocent  holder  for  value  to  show  to  the  contrarr. 
The  rule  is  settled  by  the  adjudications  of  this  court,  that  to  entitle 
a  party  to  recover  in  an  action  npon  bonds  of  the  character  of  tho^ 
in  controversy,  there  must  be  amrmative  extrinsic  proof  that  all 
the  preliminary  conditions  required  to  authorize  the  issue  of  such 
bonds  have  been  complied  with.  (Town  of  Venice  v.  Woodruff, 
62  K  Y.,  465;  People  i;.  Mead,  24  id.,  114;  36  id.,  224;  Starin 
V.  Town  of  Genoa,  23  id.,  439.)  Assuming,  however,  that  the 
decision  of  tlie  courts  of  Missouri  are  to  govern  in  reference  to  the 
construction  to  be  placed  upon  the  statutes  of  that  State  and  of  the 
Constitution,  which  is  in  accordance  with  the  decisions  of  this 
court  (Hunt  v.  Hunt,  72  N.  T.,  236 ;  Jessup  v,  Carnegie,  80  id., 
441) ;  we  are  of  the  opinion  that  the  recital  was  not  conclusive  as 
to  the  validity  of  the  bonds,  but,  on  the  contrary,  imported  that 
they  were  issued  without  any  authority  whatever.  At  least  it  was 
sufficient  notice  to  put  the  plaintiff  upon  inquiry,  not  only  a^  to 
the  validity  of  the  oonds,  but  as  to  whether  the  conditions  of  law 
had  been  complied  with  previous  to  their  being  issued.  The  state- 
ment on  the  bonds  that  they  were  issued  "  in  pursuance  of  an 
election  of  taxable  inhabitants,"  does  not  of  itself  show  that  they 
were  lawfully  issued;  and  inasmuch  as  there  was  no  authority 
to  issue  county  bonds  under  the  circumstances  existing,  establislies 
that  they  were  invalid  and  issued  without  any  lawful  authority. 
No  law,  as  we  have  seen,  existed  at  the  time,  which  authorized 
a  county  court  to  issue  such  bonds;  and  it  could  not  be  done 
except  upon  a  vote,  of  two  thirds  of  the  qualified  voters.  The 
case  here  is  far  different  from  one  where  it  appears  from  the 
face  of  the  bond  that  a  lawful  condition  has  been  complied  with 
which  of  itself  exonerates  a  bona-fide  holder  from  looking  behind 
the  recital,  except  as  to  the  legislative  authority  for  the  issue  of 
the  same.  (Commissioners  v,  BoUes,  94  U.  S.,  104;  Town  of 
Coloma  V.  Eaves,  92  id.,  484 ;  Steines  v.  Franklin  County,  48  Mo., 
167 ;  State  of  Missouri  v.  Saline  County  Court,  id.,  390 ;  Smith  r. 
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Clark  County,  54  id.,  76 ;  Eanney  v.  Boeder,  50  id.,  600 ;  Flagg 
i\  City  of  Palmyra,  33  id.,  444.) 

We  have  carefully  examined  the  cases  cited  by  the  learned 
counsel  for  the  respondent  to  sustain  the  position  contended  for, 
and  we  are  of  the  opinion  that  none  of  them  cover  a  case  where 
the  recital  on  its  face  calls  for  an  inquiry  as  to  the  authority  to 
issue  the  bonds,  as  is  the  fact  here.  As  the  recital  in  the  bonds 
did  not  show  or  tend  to  establish  any  power  or  authority  to 
issue  the  same,  the  plaintiff  cannot  be  regarded  as  a  bonarfide 
holder  of  the  coupons  for  value  without  notice ;  for,  as  is  evi- 
dent, no  presumption  is  to  be  indulged  in  favor  of  the  validity  of 
bonds  issued  under  statutory  authority,  where  the  recital  is  such 
as  to  put  the  holder  upon  inquiry  ;  and  in  this  respect  the  plain- 
tiff has  no  superior  right  to  any  other  owner  of  such  an  instrument. 
It  follows  that  the  county  court  had  no  authority  to  order  the  issue 
of  the  bonds,  and  the  action  upon  the  coupons  cannot  be  main- 
tained. 

Some  other  questions  are  raised  in  the  printed  points  of  the 
respondent's  counsel,  which  have  been  carefully  considered,  but 
none  of  them  present  any  suflScient  ground  for  upholding  the 
judgment,  or  require  an  extended  examination. 

It  follows  that  the  referee  erred  in  his  decision,  and  the  judg- 
ment should  be  reversed  and  a  new  trial  granted,  with  costs  to  abiae 
the  event. 

All  concur,  except  Andrews,  J.,  not  voting,  and  Danfobth  and 
Finch,  JJ.,  absent  at  argument. 

Judgment  reversed. 


The  Buffalo  and  Jamestown  Railroad  Company  bt  at.. 

V. 

Patrick  Falconer  et  al. 
The  Buffalo  and  Jamestown  Railroad  Company 

V. 

Walter  J.  Meeks  et  al. 

(108  UniUd  StaUs  BepcrU,  821.     October  Terrn^  1880.) 

In  accordance  with  the  petition  of  the  tax-payers  of  a  town  in  New  York, 
dated  March  25,  1872,  the  county  judge  appointed  commissioners,  wha 
were  empowered  and  directed  to  subscribe  for  stock  in  a  railroad  com- 
pany when  its  road  should  be  constmctcd  through  a  certain  village.  The 
road  was  not  so  constructed  until  Oct.  20,  1875.  Held^  that  as,  by  the 
terms  of  the  petition  and  the  proceedings  of  the  judge  thereon,  the  con- 
struction of  the  road  was  a  condition  precedent  to  the  exercise  by  the 
commissioners  of  their  power  to  make  the  subscription,  they,  being 
merely  agents  of  the  town,  had  no  authority  to  act  in  the  premises  untu 
that  condition  was  performed.  ' 

2  A.  &  E.  R  Cas.— 88 
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A  contract,  therefore,  under  date  of  June  14, 1872,  between  tfae  company  and 
the  commiBsioners,  whereby  the  latter  assumed  to  bind  the  town  tx)  sub- 
scribe for  stock  when  the  road  should  be  so  constructed,  being  ultra 
vires,  no  rights  of  the  company  were  impaired  by  the  amendment  U>  tbe 
Constitution  of  the  Btiate  (New  York),  which  took  effect  Jan.  1,  1875, 
and  prohibited  all  municipal  aid  to  corporations  by  subscriptions  of  stock, 
or  otherwise. 

County  of  Moultrie  v.  Savings  Bank  (92  U.  S.,  631)  distinguished. 

Error  to  the  Supreme  Court  of  the  State  of  New  York. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Richard  T.  Merrick  for  the  plaintiff  in  error. 

Mr.  Richard  P.  Marvin  and  Mr.  Clarkson  N.  Potter,  contra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

The  first  of  these  cases  was  a  petition  filed  by  certain  taxpayers 
of  the  town  of  EUicott,  in  Chatauqua  County,  New  York,  on  be- 
half of  themselves  and  others,  against  the  BufiEalo  and  Jamestown 
Railroad  Company  and  Weeks,  Breed  and  Jones,  commissioners  to 
issue  bonds  for  the  town,  seeking  to  restrain  the  issue  and  delivery 
of  certain  town  bonds  to  the  railroad  company,  and  to  prevent  a 
subscription  to  its  capital  stock  on  behalf  of  the  town.  In  this 
case  a  aecree  was  made  in  favor  of  the  petitioners,  awarding  a  per- 
petual injunction  against  the  issue  of  tlie  bonds  and  the  subscrip- 
tion of  stock ;  and  this  decree  was  aflSrmed  by  the  Court  of  Ap- 
peals. The  second  case  was  commenced  by  submitting  to  the 
Supreme  Court  of  the  State,  in  a  special  statutoir  procedure,  an 
agreed  statement  of  facts  in  relation  to  the  issue  oi  the  bonds  and 
the  subscription  of  the  stock  which  form  the  subject  of  the  first 
action,  with  a  prayer  on  the  part  of  the  railroad  company,  as  plain- 
tiffs, for  an  order  directing  the  issue  of  the  bonds  and  the  subscrip- 
tion of  the  stock,  and  a  prayer  of  the  town  cominissionere,  as  de- 
fendants, for  a  decree  against  such  issue  and  subscription.  In  tlm 
case  a  decree  was  made  as  prayed  by  the  defendants,  which  was 
also  afiBrmed  by  the  Court  of  Appeals.  To  reverse  the  decrees  in 
both  of  these  cases,  the  present  writs  of  error  were  sued  out  by  the 
Buffalo  and  Jamestown  Railroad  Company,  the  plaintiff  in  error. 

The  jurisdiction  of  this  court  to  review  the  decision  of  the  State 
Court  of  Appeals  is  based  upon  the  effect  given  by  said  court  to 
the  amended  Constitution  of  the  State  of  New  York,  which  went 
into  operation  on  the  first  day  of  January,  1875,  whereby,  as  is 
alleged  by  the  plaintiff  in  error,  said  Constitution  was  made  to  im- 
pair the  obligation  of  a  contract  previously  entered  into  by  the 
town  of  Ellicott  with  the  railroad  company  to  subscribe  to  the 
capital  stock  of  the  latter  to  the  amount  of  $200,000,  and  to  deliver 
to  it  the  bonds  of  the  town  in  payment  of  said  subscription.  The 
clause  of  the  amended  Constitution  to  which  such  effect  is  alleged 
to  have  been  given,  is  that  which  declares  as  follows:  **No  county, 
city,  town,  or  village  shall  hereafter  give  any  money  or  property, 
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or  loan  its  money  or  credit,  to  or  in  aid  of  any  individual,  associa- 
tion, or  corporation,  or  become  directly  or  indirectly  the  owner  of 
stock  in  or  bonds  of  any  association  or  corporation,  nor  shall  any 
8uch  county,  city,  town,  or  village  be  allowed  to  incur  any  indebt- 
edness, except  tor  county,  city,  town,  or  village  purposes."  The 
Court  of  Appeals  held  that  there  was  no  such  contract  in  existence, 
as  alleged  by  the  plaintiff  in  error,  when  the  amended  Constitution 
went  into  effect,  and,  therefore,  that  the  prohibition  contained  in 
the  clause  just  quoted  was  conclusive  against  the  right  and  power 
of  the  town  of  Ellicott  to  issue  the  bonds  and  suDscribe  for  the 
stock  which  form  the  subject  of  this  litigation.  The  question  for 
US  to  consider,  therefore,  is  whether  any  such  contract,  valid  and 
binding  on  the  town,  did  exist. 

Briefly  stated,  the  facts  of  the  case  were  as  follows :  In  1872, 
when  the  proceedings  took  place  out  of  which  the  present  contro- 
versy arose,  the  laws  of  New  York  in  relation  to  giving  muni- 
cipJ  aid  to  railroad  companies  like  that  of  the  plaintifi  in  error 
were  contained  in  three  acts  of  the  legislature  passed  respectively, 
one  on  the  10th  of  May,  1869,  by  way  of  amendment  to  the  gen- 
eral railroad  law ;  an  amendment  to  this  amendment,  passed  April 
28, 1870 ;  and  a  further  amendment  passed  May  12, 1871.  By  the 
first  of  these  statutes  it  was  providea  that,  whenever  a  majority, 
in  number  and  amount  of  taxable  property,  of  the  taxpayers  of 
any  municipal  corporation  should  ms^ke  application  to  the  county 
judge,  by  petition  expressing  a  desire  that  the  corporation  should 
create  and  issue  bonds  to  any  amount  named  in  the  petition  (not 
exceeding  one  twentieth  of  the  taxable  property  in  tne  corporate 
limits),  and  should  invest  the  same,  or  the  proceeds  thereof,  m  the 
stock  or  bonds  of  any  designated  railroad  company  in  the  State, 
the  said  county  judge  shoSd  give  public  notice  of  a  hearing  to  be 
had  before  him  lor  the  purpose  of  ascertaining  whether  the  petition 
was,  in  fact,  signed  by  the  requisite  majority  of  tax-payers ;  and, 
having  determined  this  to  be  Uie  fact,  he  should  then  appoint  from 
the  freeholders,  residents,  and  tax-papers  of  the  corporation,  three 
commissioners  to  carry  out  the  request  of  the  petitioners.  The 
duties  imposed  upon  tnese  commissioners  were  limited  and  specific, 
and  were,  to  prepare  and  execute  the  proposed  bonds  in  the  name 
and  under  the  seal  of  the  corporation,  and  in  its  name  to  subscribe 
to  the  stock  of  the  railroad  company  designated  in  the  petition, 
and  to  pay  for  the  same  by  exchanging  the  bonds  therefor,  or  the 
proceeds  thereof.  They  were  also  authorized,  after  subscribing 
the  said  stock,  to  represent  the  town  as  a  stockholder  at  all  meet- 
ings of  the  railroad  company.  The  act  of  1870  also  authorized  the 
commissioners  and  the  railroad  company  to  enter  into  an  agree- 
ment for  limiting  and  defining  the  times  when  and  proportions  in 
which  the  bonds  should  be  aelivered,  and  the  places  where  and 
purposes  for  which  they  should  be  applied.     By  the  act  of  1871, 
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the  act  of  1869  was  modified  by  inserting  the  following  clause  in 
the  first  section,  namely :  "  The  petition  authorized  by  this  section ' 
(that  is,  the  petition  of  the  taxpayers  presented  to  the  county  judge) 
"  may  be  absolute  or  conditional,  and,  if  the  same  be  conditioned, 
the  acceptance  of  a  subscription  founded  on  such  petition  sLall 
bind  the  railroad  company  accepting  the  same  to  the  observance  of 
the  condition  or  conditions  specified  in  such  petition." 

In  the  present  case  the  petition  of  the  taxpayers  of  the  town  of 
Ellicott  was  dated  March  25,  1872,  and  expressed  their  desire  in 
the  following  terms,  to  wit,  *'  Your  petitioners  desire  that  the  said 
town  of  Ellicott  shall  create  and  issue  its  bonds  to  the  amount  of 
$200,000,  and  invest  the  same,  or  the  proceeds  thereof,  in  the  stock 
of  the  Buffalo  and  Jamestown  Railroad  Company,  upon  the  condi- 
tion that  the  line  of  the  railroad  of  said  company  to  be  constructed 
from  the  city  of  Buffalo  to  the  line  of  the  State  of  Pennsylrauia, 
in  said  county,  shall  be  located  and  constructed  through  the  village 
of  Jamestown  in  said  town  of  Ellicott,  before  said  bonds  shall  l>e 
delivered  to  said  company  or  sold."  The  petition  contained  the 
usual  averment  that  the  petitioners  were  a  majority  of  the  tax- 
payers, etc.,  and,  after  the  proper  proceedings  had,  the  county 
judge  appointed  the  commissioners  before  named  to  carry  out  the 
purposes  of  the  petition. 

On  the  14:th  of  June,  1872,  the  commissioners  entered  into  an 
agreement  with  the  railroad  company  (the  plaintiff  in  error),  by 
wliich  they  agreed  that  when  the  said  company  should  have  located 
and  constructed,  through  the  village  of  Jamestown,  in  said  town 
of  Ellicott,  their  proposed  railroad  running  from  Buffalo  to  the 
State  line  of  Pennsylvania,  they,  the  said  commissioners,  or  their 
successors  in  office,  would  immediately  subscribe,  in  the  name  of 
the  town,  to  the  capital  stock  of  the  company  to  the  amount  of 
$200,000,  and  would  pay  for  it  by  delivering  to  the  company  the 
bonds  of  the  town  to  be  executed  bv  the  commissioners  or  their 
successors  in  office,  and  to  bear  date  oi  the  time  of  such  subscrip- 
tion ;  and  in  consideration  thereof  the  railroad  company  agreed  that 
they  would  receive  such  subscription  and  payment,  ana  issue  proper 
certificates  for  the  stock  so  to  be  subscribed.  1*  he  agreement  contained 
a  reference  to  the  petition  and  proceedings  under  which  the  com- 
missioners were  appointed,  and  a  declaration  on  their  part  that  they 
did  not  undertake  or  agree  to  perform  the  conditions  of  the  con- 
tract except  as  empowered  and  authorized  by  said  proceedings. 

The  defendants  in  error  contend  that  this  agreement  was  ultra 
vires  of  the  commissioners,  and  wholly  without  force  or  effect  as 
against  the  town  of  Ellicott. 

On  the  26th  of  August,  1874,  the  commissioners  caused  to  be 
prepared  and  executeabonds  of  the  town  of  Ellicott  to  the  amount 
of  $200,000,  payable  to  the  railroad  company  or  bearer,  and  delivered 
them  to  Eobert  I^ewland  and  A.  F.  Allen,  as  trusted  taking  from 
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them  a  receipt  in  which  it  was  declared  that  Ifewland  and  Allen 
should,  upon  the  completion  of  the  road  through  Jamestown,  and 
upon  the  commissioners  having  subscribed  $200,000  to  the  capital 
stock  of  the  railroad  company,  and  having  received  the  certificates 
therefor,  deliver  said  bonds  to  the  railroad  company,  in  payment  of 
such  subscription.  It  is  manifest  that  this  deposit  of  bonus  cannot 
affect  the  riglits  of  the  parties.  By  the  terms  of  the  deposit,  they 
were  only  to  be  delivered  when  the  stock  was  subscribed ;  and,  if 
that  cannot  be  lawfully  done,  the  bonds  must  be  returned  to  the 
town  to  be  cancelled. 

The  railroad  was  not  constructed  through  Jamestown  until  the 
20th  of  October,  1875.  On  the  Ist  of  January,  1875,  when  the 
amended  Constitution  went  into  effect,  nothing  had  been  done  except 
to  survey  the  route  and  file  a  map  thereof. 

The  question  then  is,  whether,  at  that  time,  under  the  circum- 
stances above  detailed,  the  railroad  company  had  acquired  by  con- 
tract a  vested  right  to  have  and  receive  the  town's  subscription  to 
its  stock,  and  a  delivery  of  the  bonds  in  payment  thereof. 

We  are  clearly  of  opinion  that  the  agreement  made  by  the  com- 
missioners with  the  railroad  company  in  Juue,  1872,  was  ultra  vires. 
Their  powers  were  confined  to  subscribing  for  the  stock  and  making 
and  issuing  the  bonds  in  payment  thereof  when  and  as  the  petition 
of  the  taxpayers  directed — that  is,  after  the  road  was  completed 
through  Jamestown.  By  the  act  of  1870  they  might  also  stipulate 
as  to  the  instalments  in  which  the  bonds  should  be  delivered,  and 
the  purposes  for  which  they  might  be  applied.  But  the  power  to 
do  tnis  oeing  but  an  incident  oi  the  pnncipal  power  to  make  and 
issue  the  bonds,  and  being  only  intended  to  enable  the  commission- 
ers to  prescribe  the  times  and  manner  of  their  isstie  and  the  uses 
to  which  they  should  be  applied,  would  not  properly  arise,  and  could 
not  be  effectively  exercised,  until  the  principal  power  itself  arose 
and  became  exercisable.  Whilst,  however,  the  commissioners  had 
the  power,  or,  rather,  would  have  the  power,  at  the  prescribed  time, 
to  subscribe  for  the  stock  and  to  execute  and  issue  the  bonds,  neither 
the  statutes  nor  the  tax-payers'  petition  gave  them  any  power  to  make 
a  contract  to  subscribe  for  stock,  nor  a  contract  to  deliver  bonds  to 
the  railroad  company.  They  were  not  charged  with  any  such  duty  ; 
they  were  not  invested  with  any  such  power. 

The  case  of  the  railroad  company,  therefore,  must  stand  upon  the 
effect  of  the  tax-payers'  petition  and  the  proceedings  had  thereon 
before  the  county  judge.  If,  under  the  operation  of  existing  statutes, 
these  proceedings  amounted  to  a  contract  between  the  town  and  the 
railroad  company,  no  subsequent  legislation,  or  constitutional  amend- 
ment, could  lawfully  impair  its  obligation.  But  it  is  difficult  to  see 
how  the  said  petition  and  proceedings,  including  the  appointment 
of  commissioners,  can  be  constmed  as  amounting  to  sucn  a  coTitract. 
All  that  was  done  by  the  town,  through  the  action  of  its  taxpayers 


698  BUFFALO,   ETC.,  B,   R,  CO.  t).  FALCOITEB. 

and  the  county  judge,  was  to  appoint  agents  for  making  a  subscrip- 
tion and  issuing  bondis  on  the  happening  of  a  certain  event  When 
that  event  should  happen,  it  would  be  the  duty  of  those  agents,  under 
the  fifth  section  of  the  act  of  1869,  to  execute  their  commifisioiL 
The  words  of  the  section  are,  "Such  commissioners  are  further 
empowered  and  directed  to  subscribe,"  etc  But  to  whom  did  they 
owe  this  duty  ?  Evidently  to  the  town  which  appointed  them ;  not 
to  the  railroad  company.  The  latter  came  under  no  obligation,  and 
acquired  no  rights,  until  the  commissioners  should  subscribe  to  its 
stock.  Had  no  conditions  been  imposed  by  the  petition,  the  duty  of 
the  commissioners  to  subscribe  stock  and  issue  bonds  would  have 
arisen  immediately  after  their  appointment ;  but  it  would  have 
been  an  obligation  owed  to  their  principals  alone.  The  conditions 
which  were  in  fact  imposed  required,  it  is  true,  something  to  be 
done  by  the  railroad  company  before  the  commissioners  conid  act ; 
but  no  stipulation  was  demanded  of  the  company,  or  given  by  it, 
that  this  something  should  be  done.  The  two  parties  were  not 
brought  together.  There  was  no  mutuality  between  tliem.  Each 
was  free  to  act  as  it  listed.  This  was  the  condition  of  things  on  the 
Ist  of  January,  1875,  when  the  new  Constitution  went  into  oper- 
ation, prohibiting  all  municipal  aid  to  corporations  or  individuals, 
by  subscription  of  stock  or  otherwise.  It  seems  to  us,  therefore, 
that  the  New  York  Court  of  Appeals  was  right  in  decid[ingthatno 
contract  existed  at  that  time. 

After  the  amendment  took  effect,  no  county,  city,  town,  or  vil- 
lage could  subscribe  for  railroad  stock  ;  and,  of  course,  no  agent  or 
attorney  of  any  such  corporation  could  do  so.  What  had  not  been 
done  before,  m  this  regard,  could  not  be  done  afterwards,  unless 
some  valid  contract  required  it  to  be  done.  But,  as  we  have  shown, 
no  such  contract  existea  in  this  case.  The  action  on  the  part  of  the 
town  was  voluntary  up  to  the  time  of  the  constitutional  amend- 
ment. The  railroad  company  may  have  expected  a  subscription 
when  their  road  should  be  completed  ;  but  they  had  no  subscription, 
and  had  no  valid  agreement  that  any  would  be  made.  Everything 
was  inchoate  and  undetermined  up  to  the  first  day  of  January,  1875 ; 
and  then  all  power  to  subscribe  for  stock  was  taken  away  from  the 
town. 

County  of  Moultrie  v.  Savings  Bank  (92  U.  S.,  631)  is  confident- 
ly relied  on  by  the  plaintiff  in  error  to  sustain  their  position  that  a 
contract  did  exist.  But  an  examination  of  that  case  will  show  that 
it  was  very  far  from  being  parallel  to  the  present.  There  the 
statute  of  Illinois  authorized  trie  board  of  supervisors  of  the  county 
of  Moultrie  to  subscribe  to  the  stock  of  a  particular  railroad  company 
by  name,  to  an  amount  not  exceeding  $80,000,  and  to  issue  bonds 
tneref or  when  the  road  should  be  opened  for  traflSc  between  certain 
points.  Before  this  event  took  place,  the  board  ordered  that  a  sub- 
scription to  the  stock  of  the  company  in  the  sum  of  $80,000  be 
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made,  and  that,  in  payment  therefor,  bonds  should  be  issued  to  the 
company  when  the  road  should  be  open  for  traffic.  This  resolution 
was  acted  upon  by  the  railroad  company  as  a  subscription,  and  was 
entered  on  its  minutes,  and  the  promised  bonds  were  disposed  of 
by  contract.  This  court  held  that  the  board  of  supervisors  itself 
had  complete  authority  to  make  a  present  subscription,  and  that 
this  included  the  power  to  agree  to  subscribe,  and  that  the  resolu- 
tion amounted  to  a  subscription,  or,  at  least,  to  an  agreement  to 
subscribe,  which,  being  accepted  and  acted  upon  by  the  railroad 
company  as  such,  created  a  contract  between  the  county  and  the 
company.  In  the  case  before  us,  no  act  equivalent  to  the  action  of 
the  board  of  supervisors  of  Moultrie  County  was  ever  done  by  any 
person  or  body  of  persons,  having,  at  the  time  of  such  act,  a  present 
power  to  subscribe  for  stock  or  to  issue  bonds  of  the  town  of  Elli- 
cott.  The  tax-payers  had  no  authority  to  make  a  subscription  of 
stock,  or  to  issue  bonds,  or  to  make  any  contract  to  do  so ;  they 
could  only  express  their  desire  that  it  should  be  done,  and  that 
commissioners  should  be  appointed  to  do  it ;  and  when  they  did 
express  such  desire,  it  was  conditional,  as  before  stated.  The  com- 
missioners, as  we  have  seen,  had  no  power  to  act,  for  no  power  was 
given  them  to  act,  until  the  railroad  was  located  and  completed 
flirough  Jamestown.  It  follows  that  nothing  which  was  done  in 
the  present  case  can  be  fairly  regarded  as  equivalent  to  the  action 
of  tne  parties  in  the  case  of  Moultrie  County.  The  circumstances 
of  the  two  cases  were  essentially  different. 

We  think  that  there  is  no  error  in  the  record  of  either  of  the 
cases,  and  that  the  decrees  in  both  must  be 

Affirmed. 


John  A*  Allen,  Administbatob  of  the  Estate  of  Ohaslbs  J. 

Lund,  Deceased, 

V, 

The  City  of  Louisiana. 
(103  UhiUd  States  BeparU,  80.      October  Term,  1880.) 

If  the  provisions  of  a  statute  wliich  are  unconstitutional  be  so  connected  with 
its  seneral  scope  that,  should  they  be  stricken  out,  effect  cannot  be  given 
to  the  legislative  intent,  the  other  provisions  must  fall  with  them. 

Neither  the  charter  of  the  city  of  Louisiana,  Missouri,  approved  March  12, 
1870,  construed  with  art.  10,  sec.  14,  of  the  State  Constitution  adopted 
in  1865,  nor  sec.  17,  chap.  63,  of  the  General  Statutes  of  1865,  taken  in 
connection  with  an  amendment  to  that  chapter  adopted  as  sec.  62, 
Match  24,  1870,  authorized  the  city  to  subscribe  to  the  capital  stock  of 
a  railroad  company  organized  under  the  laws  of  Illinois. 

A  popular  vote  in  favor  of  a  mimicipal  subscription  for  stock  of  a  railroad 
company  cast  at  an  election  held  without  authority  of  law  does  not  bind 
the  municipality  nor  confer  the  power  to  make  the  subscription. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  S.  T.  Glover  and  Mr.  John  K.  Shepley  for  the  plaintiff  in 
error. 

Mr.  James  O.  Broadhead,  contra. 

Mr.  Chief  Justice  WAriE  delivered  the  opinion  of  the  Court 

Art.  10,  sec.  14,  of  the  Constitution  of  Missouri,  adopted  in 
1865,  is  as  follows :  • 

"  The  General  Assemblv  shall  not  authorize  any  county,  city,  or 
town  to  become  a  stockholder  in,  or  to  loan  its  credit  to,  any  com 
pany,  association,  or  corporation,  unless  two  thirds  of  the  qualiiied 
voters  of  such  county,  city,  or  town,  at  a  regular  or  special  election 
to  be  held  therein,  shall  assent  thereto." 

The  charter  of  the  city  of  Louisiana,  approved  March  12, 1870, 
contained  the  following  sections  as  sees.  8  and  9  of  art  3,  and 
sec.  14  of  art.  7 : 

"  Sec.  8.  The  l>onded  or  funded  debt  of  the  city  for  all  pur- 
poses, including  one  hundi*ed  thousand  dollars  subscribed  (or  to  be 
lawfully  subscribed)  to  railroads  terminating  at  or  passing  through 
the  city  of  Louisiana,  shall  not  exceed  the  sum  of  two  hundred 
thousand  dollars :  Provided,  however,  that  said  debt  may  be  in- 
creased to  a  sum  not  exceeding  two  hundred  and  fifty  thousand 
dollars  in  all,  by  ordinance  or  ordinances  properly  passed  and  sub- 
mitted to  an  election  under  the  authority  of  Uie  city  council  of  all 
resident  taxpayers  of  the  city,  that  is  to  say,  of  all  adult  persons 
who  shall  have  been  assessed  and  actually  paid  a  tax  on  real  or 
personal  property  for  the  year  or  the  year  previous  to  the  year  in 
which  such  election  shall  be  held,  and  at  such  election  the  judg« 
holding  the  same  shall  require  proof  of  the  payment  of  such  tai 
before  recording  the  vote  of  any  person  offering  to  vote  at  Buch 
election,  and  a  majority  of  all  the  legal  votes  cast  at  said  election 
shall  determine  the  question  for  or  against  such  ordinance. 

"  Seo.  9.  The  citjr  shall  have  power  to  subscribe  for  stock  in 
any  incorporated  railroad  company  connecting  with  the  city  of 
Louisiana,  or  give  a  bonus  to  any  institution  of  learning  by  sub- 
mitting an  ordinance  making  the  appropriation  or  authorizing  the 
issue  of  bonds  for  any  such  purpose  to  a  vote  of  the  Qualified  voters 
{as  provided  by  section  8)  oi  the  city,  at  any  genend  election  held 
in  the  city,  or  any  special  election  expressly  ordered,  at  which  elec- 
tion a  majority  of  tne  votes  cast  shall  be  for  such  oniinance." 

"  Sec.  14.  The  city  shall  not  at  any  time  become  a  subscriber 
for  any  stock  in  any  corporation,  except  as  authorized  by  this  or 
some  other  act  of  the  General  Assembly,  but  said  city  may  by 
ordinance  appropriate  money  to  aid  in  opening  any  road  leading  to 
the  city,  or  in  other  improvements  withm  the  city,  or  in  boiling 
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any  bridge  within  two  miles  of  the  city,  and  which  may  be  deemed 
of  general  public  benefit  to  the  inhabitants  of  the  city :  Provided, 
however,  that  no  appropriation  shall  be  made  for  any  improve- 
ment beyond  the  limits  of  the  city,  unless  a  vote  be  taken  on  such 
appropriation  at  some  general  election  or  special  election  ordered 
for  that  purpose,  and  a  majority  of  all  votes  polled  be  cast  in 
favor  of  that  appropriation." 

Under  the  authority  of  these  provisions  of  the  charter  the  city 
council,  on  the  10th  of  August,  1871,  passed  an  ordinance,  sec.  1 
of  which  is  as  follows : 

"  There  shall  be  an  election  held  at  the  several  places  in  each 
ward  for  tlje  holding  general  election  in  the  city  of  Louisiana  on 
the  fifth  day  of  September,  1871,  on  the  proposition  to  take  stock 
in  the  Clarksville  &  Western  R.  R.  Co.,  or  m  the  Quincy,  Alton, 
&  St.  Louis  R.  R.  Co. :  Provided,  the  said  Quincy,  Alton  &  St. 
Louis  R.  R.  Co.  shall  cross  the  Mississippi  River  and  make  its 
southern  terminus  within  the  corporate  limits  of  the  said  city  of 
Louisiana,  at  such  place  as  may  be  agreed  upon  by  the  officers  of 
said  Quincy,  Alton  and  St.  Louis  Company  and  the  city  council  of 
Louisiana,  to  an  amount  not  to  exceed  fifty  thousand  dollars 
($50,000) ;  said  election  to  be  conducted  bv  the  same  judges  and 
at  the  same  places  as  the  general  election  held  on  the  Tuesday  after 
the  first  Monday  in  March,  1871,  and  the  returns  to  be  made  and 
certified  to  the  city  council  in  the  same  manner  as  that  of  any 
general  election." 

Other  sections  provided  for  the  payment  of  the  subscription  in 
bonds,  and  for  the  form  of  the  ballots.  Sect.  4  provided  that  if 
on  counting  the  votes  it  appeared  that  twothirds  of  the  legal  votes 
ca6t  at  the  election  were  in  favor  of  the  proposition  a  subscription 
might  be  made,  and  sec.  5  made  provision  for  a  registration  of  the 
voters  prior  to  the  day  of  the  election. 

The  Quincy,  Alton  &  St.  Louis  R.  R.  Co.  was  an  Illinois  cor- 
poration, one  terminus  of  whose  road  was  on  the  bank  of  the 
Mississippi  River,  in  the  State  of  Dlinois,  opposite  the  citv  of 
Louisiana.  Before  the  day  of  election  a  full  registration  of  the 
voters  of  the  city  was  maae,  from  which  it  appeared  that  there 
were  three  hundred  and  fifty-six  qualified  voters  then  in  the  city. 
On  the  day  appointed  an  election  was  held,  at  which  there  were 
three  hundred  and  thirty-six  votes  cast  in  favor  of  the  subscription 
and  ten  against  it.  Afterwards  the  stock  was  subscribed  to  the 
Quincy,  Alton  and  St.  Louis  Company,  and  the  company  having 
complied  with  the  terms  and  conditions  of  the  subscription,  tlie 
bonds  were  delivered  by  the  city,  amounting  in  the  aggregate  to 
$50,000,  in  the  following  form : 

"  Know  all  men  by  these  presents.  That  the  city  of  Louisiana,  in 

the  State  of  Missouri,  is  indebted  to ,  or  bearer,  in  the 

sum  of  one  thousand  dollars,  lawful  money  of  the  United  States  of 
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America,  wliich'tlie  said  city  of  Louisiana  proBiises  to  pay  on  the 
second  day  of  October,  1891,  at  the  treasurer's  office  in  the  city  of 
Louisiana,  Mo.,  with  interest  thereon  at  the  rate  of  eight  per  cent 
per  annum,  payable  annually  on  the  first  day  of  January  in  each 
year,  upon  presentation  and  surrender  of  the  annexed  coupons,  as 
they  severally  become  due  and  payable.  This  bond  is  issued  by 
the  city  of  Louisiana,  under  authority  of  the  General  Assembly  of 
the  State  of  Missouri,  entitled  ^  An  act  to  amend  and  reduce  into 
one  the  several  acts  incorporating  the  city  of  Louisiana,'  approved 
March  25,  1870 ;  also  an  ordinance  of  the  city  council  of  the  city 
of  Louisiana,  No.  628,  passed  Sept.  26,  1870. 

'^  In  witness  whereoi,  the  city  of  Louisiana  has  caused  its  seal 
to  be  hereto  affixed,  and  the  same  to  be  signed  by  the  mayor,  and 
countersigned  by  the  clerk  of  the  city  council,  at  the  city  of  Lou- 
isiana, Mo.,  the  fourth  day  of  November,  in  the  year  of  our  Lord 
eighteen  hundred  and  seventy-one. 

[seal]  *'  Wu.  Paskeb, 

"  Mayor  of  City  of  Zoumana. 

Countersigned,  "N.  H.  GitiFFrrH, 

"  Clerk  City  Councar 

The  city  paid  without  objection  the  first  instalment  of  interest 
as  it  fell  due,  but  since  that  time  has  been  in  default  Tliis  snit 
was  brought  on  seventy-nine  coupons,  past  due,  of  which  theplain- 
tiflPs  intestate  was  a  purchaser  for  value  before  maturity  without 
notice. 

Upon  this  state  of  facts  the  Circuit  Court  gave  judgment  for  the 
defendant,  and  to  reverse  that  judgment  tliis  writ  of  error  has  been 
brought. 

The  question  which  lies  at  the  foundation  of  this  case  is  whether 
the  Legislature  of  Missouri  has,  by  a  valid  law,  authorized  the  city 
of  Louisiana,  to  subscribe  to  the  capital  stock  of  the  Quincy,  Alton 
&  St.  Louis  R.  R.  Co.,  an  Illinois  corporation.  It  is  conceded 
that  if  there  was  no  such  law  the  judgment  below  was  right  It 
is  also  conceded  that  such  a  subscription  could  not  be  made  on  tlie 
vote  of  a  majority  of  the  taxpayers  of  the  city,  because  the  Gen- 
eral Assembly  is  prohibited  by  the  Constitution  from  granting  an- 
tliorit v  for  that  purpose  except  upon  the  assent  of  two  tliirds  of  the 
(jualihed  voters,  N  either  is  it  contended  that  the  qualified  voten% 
whose  vote  is  to  be  taken  under  section  9  of  the-charter,  are  not  the 
resident  taxpayers  specified  in  section  8 ;  but  the  claim  is  that,  if 
this  unconstitutional  provision  is  disregarded,  enough  can  be  foucd 
in  the  other  parts  of  the  sections  to  authorize  the  subscription. 

It  is  an  elementary  principle  that  the  same,  statute  may  be  in 
part  constitutional  ana  in  part  unconstitutional,  and  that  if  the 
parts  are  wholly  independent  of  each  other,  that  which  is  constitu- 
tional may  stand  while  that  which  is  unconstitutional  will  be  re- 
jected.    "  But."  as  was  said  by  Chief  Justice  Shaw,  in  Warren  v. 
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Mayor  and  Aldermen  of  Charlestown,  2  Gray,  Mass.,  84,  "  if  they 
are  so  mutually  connected  with  and  dependent  on  each  other,  as 
conditions,  considerations,  or  compensations  for  each  other  as  to 
warrant  a  belief  that  the  Legislature  intended  them  as  a  whole,  aod 
that,  if  all  could  not  be  can-ied  into  efiect,  the  Legislature  would  not 
pass  the  residue  independently,  and  some  parts  are  unconstitutional, 
all  the  provisions  which  are  thus  dependent,  conditional  or  con- 
nected must  fall  with  them."  The  point  to  be  determined  in  all 
such  cases  is  whether  the  unconstitutional  provisions  are  so  con- 
nected with  the  general  scope  of  the  law  as  to  make  it  impossible^ 
if  they  are  stricken  out,  to  give  efiect  to  what  appears  to  have  been 
the  intent  of  the  Legislature. 

It  is  contended  that,  with  a  proper  application  of  these  princi- 
ples, sufficient  authority  for  this  subscription  can  be  found  either 
m  sees.  8  or  9,  art.  3,  or  sec.  14,  art.  7. 

As  to  sec.  8.  This  section  provides,  in  substance,  that  the  bonded 
or  funded  debt  of  the  city,  including  $100,000  subscribed  or  law- 
fully to  be  subscribed  to  railroads  terminating  at  or  passing  through 
the  city,  shall  not  exceed  $200,000  without  tne  assent  of  a  macjority 
of  the  resident  taxpayers,  but  that  with  the  assent  of  the  taxpayers,^ 

f;iven  in  the  way  pointed  out,  the  debt  may  be  increased  to  $250,000. 
t  authorizes  no  subscription  to  railroad  corporations,  but  recog- 
nizes the  fact  that  under  certain  circumstances  such  a  subscription 
may  be  lawfully  made,  and  limits  the  permanent  debt  to  be  incurred 
for  that  and  other  purposes  to  $200,000,  without  the  consent  of  the 
taxpayers,  and  to  $250,000  with  their  consent.  In  other  words, 
it  is  a  charter  provision  against  incurring  a  bonded  debt  beyond  the 
prescribed  amounts.  That  is  the  whole  scope  and  effect  of  this 
section. 

As  to  sec.  9.  This,  when  taken  in  connection  with  the  require- 
ments  of  the  Constitution,  cannot  be  construed  as  being  of  itself  a 
grant  of  authority  to  subscribe,  because  it  makes  a  subscription  de- 
pendent on  a  majority  vote  of  the  resident  taxpayers,  while  the 
Constitution  requires  the  assent  of  two  thirds  of  the  qualified  vot- 
ers. In  the  construction  of  a  statute,  every  word  is,  if  possible, 
to  be  given  some  effect.  Nothing  is  to  be  stricken  out  if  it  can  be 
avoided.  It  is  not  to  be  presumed  that  the  Legislature  intended 
any  part  to  be  without  meaning.  In  the  light  oi  these  maxims  of 
interpretation,  the  substantial  object  of  this  section  evidently  was 
to  limit  to  a  greater  extent  than  had  been  done  by  the  Constitu- 
tion the  power  to  subscribe  to  the  stock  of  railroad  companies  con- 
necting  with  the  city.  Under  the  Constitution,  a  two-thirds  vote 
of  the  qualified  voters,  taken  under  the  authority  of  law,  would  be 
enough ;  but  under  the  charter,  the  two-thirds  vote  of  the  quali- 
fied voters  required  by  the  Constitution,  and  a  majority  vote  of  the 
taxpayers,  were  both  necessary.  The  charter  limitation  could  be 
repealed.    It  was  in  the  nature  of  a  legislative  regulation  which 


604  ALLEN  V.   CITY   OF  LOUISIANA. 

could  be  dispensed  with  whenever,  in  authorizing  a  particular  sub- 
scription or  otherwise,  the  Legislature  should  so  declare.  As  it 
stands,  it  operates  as  a  charter  protection  to  the  taxpayers  against 
the  imposition  of  burdens  of  this  kind  by  tlie  qualified  voters  alone, 
but  of  itself  it  authorizes  no  subscription. 

Had  there  been  no  constitutional  restriction  put  on  the  Lemsla- 
ture  in  matters  of  this  kind,  the  language  employed  might  have 
been  susceptible  of  a  different  meaning ;  out  with  the  Ck)nstitTition 
as  it  is,  the  entire  provision  as  to  the  majority  vote  of  the  taxpayers, 
to  which  the  Legislature  evidently  attached  special  importance,  nm^t 
be  stricken  out,  and  that  of  the  Constitution  as  to  the  two-thirds 
vote  of  the  qualified  voters  inserted  by  implication,  before  it  can 
be  said  that  what  now  appears  to  be  a  limitation  was,  in  fact,  a  pos- 
itive grant  of  power.  We  are  clearly  of  the  opinion  that  this  can- 
not be  done  consistently  with  the  evident  purpose  of  the  law,  and, 
as  a  consequence,  that  no  authority  for  the  subscription  can  be 
found  in  tliis  section  of  the  charter. 

As  to  sec.  14,  art.  7.  This  clearly  gives  no  aflGjinative  power  to 
subscribe.  It  is,  in  effect,  nothing  more  than  a  provision  that  no 
subscription  shall  be  made  unless  expressly  aimiorized  by  law, 
which  IS  but  an  enactment  of  what  had  before  become  a  well-estab- 
lished rule  of  decision.  It  authorized  appropriations  of  money  for 
the  purposes  specified  on  a  majority  vote  of  the  qualified  voters  at 
a  general  or  special  election,  and  it  recognized  the  fact,  which  is 
no  longer  disputed,  that  the  Legislature  might  authorize  the  city,  in 
a  proper  way,  to  become  a  subscriber  to  stock  in  some  corporations. 
Tnis  IS  the  full  extent  of  the  operation  of  that  section. 

These,  so  far  as  we  can  discover  from  the  record,  were  the  only 
provisions  of  law  relied  on  in  the  court  below  to  sustain  the  sub- 
scription for  the  payment  of  which  the  bonds  now  in  question  were 
issued.  In  this  court,  however,  it  is  contended  that  power  to  make 
the  subscription  may  be  found  in  sec.  17,  chap.  63,  ot  the  General 
Statutes  of  Missouri,  of  1865,  taken  in  connection  with  an  amend- 
ment to  that  chapter,  adopted  as  additional  sec.  52,  March  24,  lS7o. 
(Session  Acts,  pp.  89,  90.)  Upon  this  point  it  is  suflScient  to  say 
that  the  Quincy,  Alton  and  St.  Louis  Company  was  an  Illinois  cor- 
poration, and  under  sec.  17  authority  was  only  given  to  subscribe 
to  the  stock  of  companies  organized  under  the  laws  of  Missouri. 
By  the  amendment  of  1870  (sec.  52)  under  certain  circumstances, 
railroad  companies  of  other  States  might  extend  their  roads  into 
Missouri,  "  and  for  that  purpose  .  .  .  possess  and  exercise  all  the 
rights,  powers,  and  privileges  conferred  by  the  general  laws  of  this 
State  (Missouri)  upon  railroad  corporations  organized  thereunder  f 
but  this  did  not  make  them  corporations  "  organized  under  the 
laws  of  Missouri."  If,  as  is  argued,  the  foreign  corporation  got, 
as  one  of  the  privileges  conferred  on  it  by  this  law,  the  right  lo 
receive  municipal  subscriptions,  it  was  of  no  practical  value  as  a 
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privflege  until  the  power  to  subscribe  was  in  some  form  given  to 
the  municipalities. 

It  is  of  no  importance  that  two  thirds  of  the  Qualified  voters  of 
the  city  gave  their  assent  to  the  subscription  at  tne  election  which 
was  called.  It  has  been  uniformly  held  that  until  the  Legislature 
authorizes  an  election,  a  vote  of  the  people  cannot  be  taken  which 
will  bind  the  municipality  or  confer  upon  the  municipal  authori- 
ties the  power  to  mdte  sudi  a  subscnption.  The  legislative  au- 
thority to  obtain  the  popular  assent  is  as  essential  to  the  validity  of 
the  election  as  it  is  to  the  subscription. 

Judgment  affirmed. 


H.  B.  Wells 

V. 

The  Boaed  of  Supeevtsoes  of  Pontotoc  County. 

(United  States  Supreme  Court— October  Term,  1880.) 

The  act  of  the  Mississippi  Legislature  of  March  10,  1852,  and  that  of  Novem- 
ber 23, 1850,  rerived  by  the  act  of  February  20,  1867,  authorizing  coun- 
ties to  subscribe  to  certain  railroads,  construed  not  to  authorize  the 
borrowing  of  money  or  the  issue  of  bonds  to  pay  such  subscription. 

The  above  acts  construed  to  contemplate  the  raising  of  funds  by  taxation 
alone,  and  bonds  issued  for  the  purpose  of  paying  the  subscription  to 
the  railroad  stock  held  void  as  unauthorized  and  ultra  vires. 

Error  to  the  District  Coilrt  of  the  United  States  for  the  North- 
em  District  of  Mississippi. 

Hallam  &  Perkins  and  George  Perkins,  for  appellant.  Van  H. 
Manning,  for  appellees. 

"Waite,  C.  J. — On  the  10th  of  March,  1852,  the  Legislature  of 
Mississippi  passed  an  act  to  incorporate  the  Mississippi  Central 
Railroad  Company.     Sections  17  and  18  of  that  act  are  as  follows : 

"  Section  17.  Be  it  further  enacted,  That  the  boards  of  police 
of  the  several  counties  of  Madison,  Holmes,  Carroll,  Tallabusha, 
Lafayette,  and  Marshall,  together  with  such  other  counties  as  are 
adjoining  or  adjacent  to  the  counties  through  which  said  railroad 
may  pass,  mav,  for  their  respective  counties,  subscribe  for  capital 
stock  in  said  railroad,  not  to  exceed  in  amount  two  hundred 
thousand  dollars  for  any  one  county :  Provided,  however,  that  an 
election  shall  be  holden  in  the  county  for  and  on  account  of  which 
said  stock  is  proposed  to  be  subscribed,  by  the  qualified  electors 
thereof,  at  the  regular  precincts  of  said  county,  ten  days'  notice  of 
the  time  of  holding  such  election,  and  of  the  amount  proposed  to 
be  subscribed,  being  first  given  by  the  board  of  police ;  and  if,  at 
such  election,  a  majority  of  the  qualified  electors  voting  shall  be 
in  favor  of  such  subscription,  then  said  board  shall  make  such 
subscription  for  and  in  behalf  of  the  county  for  the  amount  speci- 
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fied ;  but  if  a  majority  of  those  Toting  shall  be  opposed  to  Bnch 
subscription,  the  same  shall  not  be  made. 

"  Section  18.  Be  it  further  enacted,  That  said  several  boards  of 
police,  either  before  or  after  any  election  held  as  provided  in  the 
17th  section  of  this  act,  may  direct  that  whenever  any  tax  shall  be 
<5ollected  in  their  respective  counties  for  the  pavment  of  the  capital 
stock  so  subscribed  bv  the  county,  which  tax  tne  several  boaros  of 
police  are  hereby  authorized  to  assess  and  collect  from  the  taxable 
property  or  real  property  of  the  county,  as  said  board  may  elect; 
that  the  sheriff  or  tax-collector  shall  issue  to  the  person  paying 
such  tax  a  certificate  specifying  the  amount  of  tax  so  paid,  and  on 
account  of  what  railroad  the  same  is  paid,  which  said  certificate  or 
certificates  shall  be  transferable  by  indorsement;  and  whenever 
any  person,  either  by  payment  of  taxes  as  aforesaid  or  by  indorBO- 
ment  as  aforesaid,  shall  hold  a  certificate  or  certificates  in  amount 
equal  to  one  or  more  shares  of  the  capital  stock  of  said  railroad 
eompanv,  he  may  present  the  same  to  the  treasurer  of  said  com- 
pany, wlio  shall  thereupon  take  up  the  said  certificate  or  certificates, 
and  issue  to  the  holder  of  them  certificates  for  one  or  more  shares 
of  stock  in  said  company ;  and  such  holder  of  said  certificate  of 
stock  shall  be,  for  such  stock,  substituted  to  the  right  of  the  oountv 
as  a  stockholder  to  the  number  of  shares  named  in  said  certificate. 

On  the  19th  of  April,  and  during  the  same  session  of  the  Legis- 
lature, a  supplemental  act  was  passed  by  which,  if  the  act  should 
be  approved  by  a  vote  of  the  several  counties  through  which  the 
road  might  be  located,  a  tax  of  five  per  cent  on  the  assessed  value 
of  all  lands  lying  within  five  miles,  and  two  and  one  half  per  cent 
on  all  lying  over  five  miles  and  under  ten  of  the  road,  was  to  be 
collected  annually  for  a  term  of  four  years  to  aid  in  the  construc- 
tion of  the  road.     Section  4  of  this  act  is  as  follows : 

"  Section  4.  Be  it  further  enacted,  That  whenever  any  sheriff 
or  tax  collector  shall  collect  any  tax  by  virtue  of  this  act,  he  shall 
give  to  the  person  or  persons  paying  the  same  a  certificate  therefor, 
which  certificate  shall  be  transferable  by  indorsement ;  and  when- 
ever any  person  or  persons,  either  by  payment  of  tax^  as  aforesaid 
or  by  indorsement  as  aforesaid,  shall  hold  a  certificate  or  certificates 
in  amount  equal  to  a  share  of  the  capital  stock  of  said  railroad 
company,  he  may  present  the  same  to  the  treasurer  of  said  com- 
pany, who  shall  thereupon  take  up  the  said  certificate  or  certifi- 
cates, and  issue  to  the  holder  of  tnem  a  certificate  for  a  share  of 
stock  in  said  company,  which  certificate  shall  entitle  such  person 
to  all  the  rights  and  privileges  of  a  stockholder  in  said  railroad 
company." 

On  the  23d  of  November,  1859,  the  Memphis,  HoUy  Springs 
and  Mobile  Railroad  Company  was  incorporated.  Section  7  of 
that  act  of  incorporation  gave  authority  to  the  board  of  directors 
*'to  issue,  sell,  negotiate,  mortgage,  pledge  or  hypothecate  the 
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bonds  or  notes  of  the  company,  as  well  as  any  notes,  bonds,  scrip, 
certificates  or  other  property  for  the  payment  of  money,  or  other 
property  which  said  company  shall  or  may  receive  as  donations  or 
in  payment  of  subscriptions  to  the  capital  stock  of  said  company  or 
other  dues  thereto."  Section  8  provided  that  the  board  of  directors 
might  require  each  subscriber,  at  the  time  of  subscribing,  or  at  an;^ 
time  thereafter,  to  pay  a  part,  not  exceeding  ten  per  cent,  of  his 
subscription  to  the  capital  stock  in  cash  ;  and  that  no  further  pay- 
ment snould  be  demanded  until,  in  the  opinion  of  the  board,  a 
sufficient  amount  of  the  capital  stock  had  been  subscribed,  with 
the  means  and  credits  of  the  company,  to  construct  the  road.  No 
calls  were  to  be  made  except  on  thiii;y  days'  notice,  and  the 
amount  called  for  at  any  one  tune  could  not  exceed  thirty  per  cent 
to  each  subscriber  of  the  amount  of  his  subscription.  Section  15 
is  as  follows : 

"  Section  15.  Be  it  further  enacted.  That  the  sections  17  and 
18  of  an  act  passed  by  the  Legislature  of  this  State,  and  approved 
March  10,  1852,  entitled  *An  act  to  incorporate  the  Mississippi 
Central  Bailroad  Company,'  regulating  county  subscriptions  to  the 
capital  stock  of  said  company,  be,  and  the  same  are,  adopted  as 
part  of  this  act,  so  far  as  the  provisions  of  the  same  may  be  applicable." 

By  section  16  the  company  was  authorized  to  consohdate  with 
other  railroad  companies. 

'No  orranization  is  shown  to  have  been  perfected  under  this  act, 
and  on  February  20,  1867,  another  act  was  passed,  of  which  the 
title  and  the  only  portion  pertinent  to  this  case  are  as  follows : 

"  An  act  to  revive  and  amend  an  act  entitled.  An  act  to  incorpor- 
ate the  Memphis  and  Holly  Springs  and  Mobile  Bailroad  Com- 
pany, approved  November  23,  1859,  and  for  other  purposes. 

"  Section  1.  Be  it  enacted  by  the  Legislature  of  the  State  of 
Mississippi,  That  the  above-recited  act  be,  and  the  same  is  hereby, 
revived,  and  that  the  style  of  said  railroad  company  shall  hereafter 
be  known  as  the  '  Memphis,  Holly  Springs,  Okolona  and  Selma 
Bailroad  Company,'  and,  as  many  of  the  original  incorporators  are 
now  dead,  that  N.  B.  Forrest,"  etc.,  *^  all  of  the  State  of  Mississippi, 
together  with  those  who  may  hereafter  become  stockholders,  their 
successors,  etc.,  shall  be  said  corporators. 

**  SEcmoN  2.  Be  it  further  enacted.  That  said  company  shall 
have  sixteen  years  in  which  to  construct  the  said  road,  and  shall 
commence  th6  same  in  three  years  from  and  after  the  passage  of 
this  act." 

When  these  several  acts  were  passed,  the  Constitution  of  Missis- 
sippi adopted  in  1832  was  in  force.  This  Constitution  contained 
no  limitation  on  the  power  of  the  Legislature  to  authorize  counties 
to  become  stockliolaers  in,  or  to  lend  their  credit  to  railway  or 
other  corporations.  A  new  Constitution  went  into  effect  in  1868, 
article  12,  section  14  of  which  is  as  follows : 
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"  The  Legislature  shall  not  authorize  any  county,  city,  or  town 
to  become  a  stockholder  in,  or  lend  its  credit  to  any  corporation, 
unless  two  thirds  of  the  Qualified  voters  of  such  county,  city,  or 
town,  at  a  special  or  regular  election,  to  be  held  therein,  shall  as- 
sent thereto." 

At  a  special  election  held  for  that  purpose  on  the  20th  of  No- 
vember, 1869,  the  people  of  the  county  voted  a  subscription  to  the 
capital  stock  of  the  Memphis,  Holly  Springs,  Okolona  and  Selnia 
Company,  and  on  the  21st  of  July,  1870,  the  name  of  the  company 
was  changed  by  a  special  act  oi  the  Legislature  to  the  Sehna, 
Marion  and  Memphis  Bailroad  Company. 

On  the  19th  oi  April,  1872,  a  general  act  was  passed  "  to  author- 
ize counties,  cities,  and  towns  to  subscribe  to  the  capital  stock  of 
railroads,"  which  gave  any  county  through  which  any  railroad 
should  pass  authonty  to  subscribe  any  sum  to  the  capital  stock,  if 
two  thirds  of  the  legal  voters  should  give  their  assent  in  the 
manner  specially  provided  for.  Such  subscriptions  were  to  be 
paid  in  the  twenty-year  coupon  bonds  of  the  county,  bearing  inter- 
est  at  the  rate  oi  seven  per  cent  per  annum.  Taxes  were  to  be 
levied  and  collected  to  pay  the  principal  and  interest  of  these  bonds 
as  they  matured ;  and  it  was  lurther  also  provided  "  that  certifi- 
cates of  shares  in  the  capital  stock  of  said  companies  shall  be 
issued  to  all  persons  paying  taxes  for  the  principal  and  interest  of 
said  bonds,  to  the  amount  paid  by  them,  whenever  the  receipts  for 
the  taxes  so  paid  shall  be  equal  to  one  or  more  shares  of  the  capital 
stock." 

Under  date  of  July  1, 1872,  the  board  of  supervisors  of  Pontotoc 
County,  which  was  the  legal  successor  of  the  board  of  police,  under 
tlie  authority  of  the  vote  of  November  20,  1869,  issued  to  the 
Selma,  Marion  and  Memphis  Kailroad  Company  coupon  bonds 
having  twenty  years  to  run  and  bearing  interest  payable  semi- 
annujuly,  at  the  rate  of  eight  per  cent  per  annum,  amounting  in 
the  aggregate  to  $150,000.  The  plaintiflE  being  the  holder  for 
value  of  a  lai^e  amoant  of  the  coupons  of  these  bonds,  payable 
January  and  tJuly,  1873,  and  January,  1874,  which  were  not  paid 
on  presentation  at  maturity,  brought  this  suit  for  their  recovery. 
The  court  below  gave  judgment  against  him  as  on  demurrer  to  tie 
declaration,  which  presented  substantially  the  foregoing  facts ;  and 
to  reverse  that  judgment  this  writ  of  error  has  been  brought 

The  controlling  question  in  this  case  is,  whether  there  was  authority 
in  law  for  issuing  the  bonds  to  which  the  coupons  sued  on  were  at- 
tached. If  there  was  not,  it  has  always  been  neld  that  no  recoFcry 
can  be  had  in  an  action  on  the  bonds  or  coupons.  It  is  also  settled 
that,  unless  the  power  to  issue  bonds  for  the  payment  of  municipal 
subscriptions  to  the  stock  of  railroad  companies  is  given  in  express 
terms  or  by  reasonable  implication,  no  obligation  of  that  kiud  can 
be  created. 
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In  Mississippi,  as  a  general  rule,  the -boards  of  supervisors  of 
counties  have  no  other  financial  powers  than  "to  levy  such  taxes 
as  may  be  necessary  to  meet  the  demands  of  their  respective 
counties,"  and  to  "direct  the  appropriation  of  the  money  that  may 
come  into  tiie  treasury."  (Code  1880,  sees.  2148  and  2158 ;  Code 
1857,  chap.  59,  sec.  4,  articles  16,  30.)  This,  it  has  been  held  by 
the  highest  court  of  the  State,  gives  no  power  to  borrow  money. 
In  Beaman  v.  Leake  Co.,  42  Miss.,  24y,  decided  in  1868,  the 
court,  referring  to  an  act  then  under  consideration,  passed  in 
December,  1863,  but  which  in  no  manner  afEects  this  case,  said : 
"The  act  just  referred  to  is  the  only  one  of  a  general  nature  em- 
powering boards  of  police  to  borrow  money,  and  without  some  such 
act  they  could  not  lawfully  do  so  in  their  official  characters."  The 
policy  of  the  State  from  its  earliest  history  seems  to  haye  been  to 
require  municipal  organizations  to  meet  their  current  liabilities  by 
current  taxation ;  and  in  Hawkins  v.  Carroll  Co.,  50  Miss.,  762,  it 
was  expressly  declared  that  "  the  grant  of  power  to  such  a  body 
of  an  extraordinary  character,  such  as  is  not  embraced  in  the  gen- 
eral scope  of  its  duties,  must  be  strictly  construed." 

Such  being  the  general  law  of  the  State,  we  come  to  consider  the 
special  legislation  on  which  this  case  depends — that  is  to  say,  sec- 
tions 17  and  18  of  the  act  of  1852,  in  connection  with  the  other 
provisions  of  the  act  of  1859,  into  which  these  sections  were 
incorporated  by  adoption.  Undoubtedly  section  17  authorized  a 
subscription  to  the  stock  of  the  railroad  company  for  the  county, 
after  a  majority  of  the  electors  of  the  county  had  in  the  proper 
way  given  their  consent,  and  it  is  possible,  if  there  had  been  noth- 
ing^flinr&;^^at,  under  the  rule  of  construction  stated  in  Lynde  v, 
\vmnebago  Co.,  16  Wall.,  6,  the  subscription  might  have  been  paid 
in  bonds.  It  seems  to  us,  however,  that  the  provisions  of  section 
18  ai*e  such  as  to  exclude  any  such  presumption.  By  that  section 
the  boards  of  police  (supervisors)  were  authorized  to  assess  and 
collect  a  tax  on  the  taxable  property  or  the  real  property  of  the 
county,  at  their  election,  *'  for  the  payment  of  the  capital  stock  so 
subscribed."  No  other  mode  of  payment  was  provided  for.  This, 
of  itself,  when  considered  in  the  light  of  the  settled  policy  of  the 
State  to  require  the  current  liabilities  of  counties  to  be  discharged 
by  current  taxation,  would  seem  to  indicate  an  intention  not  to 
confer  upon  the  counties  the  power  of  funding  this  kind  of  liabil- 
ity. But.when  it  is  taken  in  connection  with  the  further  provision 
of  the  same  section,  which  authorizes  the  boards  of  police  to  direct 
that  the  railroad  company  issue  to  the  tax-payers,  in  lieu  of  the 
county,  stock  to  the  amount  of  their  taxes  paid,  the  intention  is 
even  more  apparent.  As  stock  was  to  be  issued  by  the  company 
to  an  amount  equal  to  the  taxes  paid,  it  would  seem  as  though  it 
could  not  have  been  supposed  that,  before  the  tax  was  collected, 
any  payment  of  the  subscription  was  to  be  made,  or  any  stock 
2  A.  &  E.  R.  Gas.— 89 
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issued,  that  could  in  any  manner  interfere  with,  this  privilege  of 
the  taxpayers.  So,  too,  the  company  could  only  be  required  to 
issue  stock  upon  and  to  the  amount  ox  the  subscription.  As  the 
tax-payer  was  to  be  entitled  to  stock  to  the  full  amount  of  his 
payment,  it  follows  that  the  tax  must  have  been  intended  to  pay 
the  subscription,  and  Hot  bonds.  "We  are  not  unmindful  of 
the  fact  that  the  language  of  this  part  of  the  section  is  such  as  to 
leave  it  optional  with  the  board  to  give  this  direction  or  not ;  but 
it  may  nevertheless  be  referred  to,  as  we  think,  to  strengthen  the 
presumption  arising  from  the  other  provisions,  that  the  subscrip- 
tion was  not  to  be  paid  through  taxation,  directly  or  indirectly, 
until  the  money  to  be  raised  in  that  way  had  actually  been  col- 
lected. This  statute  conferred  an  extraordinary  power  on  the 
boards  of  police.  It  authorized  them  to  create  a  new  liability  for 
their  respective  counties,  and  provided  a  special  way  of  discharging 
that  liability.  The  liability  and  the  mode  of  disdiarge  were  pro- 
vided for  in  the  same  statute.  This  being  so,  the  mode  prescaibed 
is  exclusive  of  all  others. 

This  case  diflEers  materially  from  Lynde  v.  Winnebago  Co.,  supra. 
There  the  tax  voted  was  to  be  levied  annually  during  a  period 
not  exceeding  ten  years,  and  the  amount  for  each  year  demiitely 
fixed.  As  this  was  done  for  the  purpose  of  building  a  court-house, 
the  court  very  properly  held  the  vote  implied  permission  to  borrow 
money  to  accomplish  the  object  in  anticipation  of  the  collection  of 
the  tax,  which  must  necessarily  be  delayed  a  considerable  number 
of  years.  Here  the  tax  was  to  be  levied  to  pay  the  subscription  ; 
that  is  to  say,  to  pay  the  company  the  amount  subscribed  when,  by 
the  terms  of  the  subscription,  that  obligation  was  to  be  met  Ilb 
the  statute  on  its  face  contemplated  no  delay  in  raising  the  money 
by  taxation,  no  implication  of  a  power  to  borrow  in  anticipation  of 
the  tax  can  arise.  The  subscription  might  be  made,  but  the  money 
must  be  mised  by  taxation  to  meet  it.  The  railroad  company  can- 
not complain,  for  when  it  received  the  subscription  it  Knew,  or 
ought  to  have  known,  fi*om  what  source  the  money  was  to  come  to 
meet  the  payment,  and  it  impliedly  gave  its  consent  to  sucli  delays 
as  were  necessarily  incident  to  the  mode  of  collection.  The  other 
provisions  of  the  charter,  as  to  calls  on  subscribers  to  meet  their 
subscriptions,  were  not  necessarily  applicable  to  counties^  Coun- 
ties were  to  pay  as  they  agreed  and  wnen  the  tax  was  collected. 

It  may  be  true,  as  is  urged,  that  the  collection  of  the  full 
amount  of  the  subscription  in  a  single  year  would  be  oppressive ; 
but  it  by  no  means  follows  that  this  must  necessarily  nave  been 
done.  These  sections  are  to  be  construed  in  the  act  of  1869  pre- 
cisely as  they  would  be  in  that  of  1852,  except  so  far  as  they  may 
have  been  modified  by  the  other  provisions  in  1859.  The  original 
act  of  1852  is  to  be  considered  in  connection  with  the  supplemen- 
tal act  passed  a  little  later.     Being  in  pari  materia  and  enacted  at 
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the  same  session  of  the  Le^lature,  they  are  to  be  taken  together  as 
one  law.  From  the  supplemental  act  it  is  apparent  that  the  object 
of  the  Legislature  was  to  raise  money  by  taxation  to  aid  in  the  con- 
stniction  of  the  road,  and  to  require  the  company  to  give  the  tax- 
payers stock  for  the  money  they  paid.  This  is  entirely  inconsist- 
ent with  any  idea  of  the  payment  of  interest.  As  the  special  tax 
on  adjoining  lands  was  large,  it  was  extended  over  a  period  of 
years.  This  amount  was  fixed,  and  not  left  to  the  discretion  of  any 
one.  In  respect  to  the  county  at  large,  the  plan  adopted  was  dif- 
ferent. There  it  was  left  for  the  people  to  determine  for  them- 
selves how  much  the  subscription  should  be,  and  for  the  county 
and  the  company  to  a^ee  when  it  should  be  paid.  In  this  way  the 
tax  might  be  extended  over  a  series  of  years,  but  as  stock  was  to  be 
issued  by  the  company  for  all  payments  made,  it  could  not  have 
been  intended  to  tax  beyond  the  actual  amount  of  the  subscription. 
Consequently,  if  time  was  given  by  the  company  to  make  the  pay- 
ment, it  must  be  without  interest. 

This  construction  of  the  act  is  strengthened  by  what  actually 
happened.  The  revived  and  amended  charter  was  passed  in  186f, 
and  the  subscription  voted  in  1869.  When  the  subscription  was 
made  does  not  appear,  but  certain  it  is  that  no  bonds  were  issued 
to  make  the  payment  until  after  the  policy  of  the  State  in  respect 
to  funding  this  class  of  liabilities  was  changed  by  the  act  of  1872. 
Then,  although  confessedly  that  act  did  not  apply  to  this  case,  and 
its  provisions  were  not  followed,  the  subscription  was  paid  by  bind- 
ing the  tax-payers  of  the  county  to  pay  in  the  aggregate  $390,000, 
instead  of  $150,000,  as  was  voted.  This,  we  tnink,  could  not  be 
done. 

It  is  further  argued  that  because  the  7th  section  of  the  act  of 
1859  authorized  the  railroad  company  to  sell  any  bonds  it  might  re- 
ceive as  donations  or  in  payment  of  subscriptions,  the  power  of 
counties  to  issue  bonds  in  payment  of  their  subscriptions  must  be 
inferred.  We  cannot  so  understand  that  provision.  This  gave 
power  to  sell  bonds  if,  in  the  course  of  business,  they  should  ^et 
to  be  the  property  of  the  company,  but  the  implied  prohibition 
against  their  issues  by  counties  still  remains. 

It  is  also  said  that  the  provision  in  section  18,  for  giving  indi- 
vidual tax-payers  stock  for  the  amount  of  their  taxes  paid,  cannot  be 
considered  as  in  any  manner  precluding  an  implication  of  the  power 
to  issue  bonds,  because  the  same  provision  is  found  in  section  4  of 
the  act  of  1872.  There  is  this  difference  between  these  provisions 
of  the  two  acts :  In  that  of  1852  the  railroad  company  is  to  issue 
the  stock  to  the  tax-payer,  while  that  of  1872  simply  says  that  cer- 
tificates of  shares  shall  be  issued,  without  saying  by  whom.  But  it 
is  not  for  us  at  this  time  to  determine  the  legal  enect  of  that  part 
of  the  act  of  1872.  Power  to  issue  bonds  is  given  in  express  terms 
by  that  act,  and  stock  was  to  be  issued  to  all  pei^sons  '^  paying  taxes 
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for  the  principal  and  interest  of  said  bonds,"  while  in  the  act  of 
1852  the  tax  was  to  be  collected  "  for  the  payment  of  the  capital 
stock  so  subscribed,"  and  stock  was  to  be  issued  by  the  company  to 
the  persons  holding  certificates  of  the  payment  oi  this  tax. 

On  the  whole,  we  think  the  court  below  was  right  in  holding 
that  the  issue  of  bonds  in  this  case  was  not  authorized  by  law.  Dii- 
f  erent  questions  will  arise  if  the  railroad  company,  or  any  one  who 
has  been  subrogated  to  the  rights  of  the  ccidj  uny,  shall  attempt  to 
enforce  the  payment  of  the  original  subscription  by  the  county. 

Judgment  affirmed. 


Corey 

V. 

Thb  Great  "Western  Railway  Company. 

{L.  -B.,  72;  B.  822.     AprU  9,  1881.) 

The  plaintiff  in  1846  became  tenant  from  year  to  year  of  land  belonging  to  one 
G.  In  1847  the  defendants,  a  railway  company,  acquired  part  of  the 
land  in  the  exercise  of  their  statutory  powers,  and  by  arrangement  with 
G.  paid  him  compensation  in  lieu  of  all  accommodation  works,  includ- 
ing the  right  to  have  his  land  fenced  from  the  railway,  G.  releasing  the 
defendants  from  their  statutory  obligation  in  that  respect  The  defend- 
ants, however,  made  a  fence  of  posts  and  rails  between  the  land  so  occu- 
pied by  the  plaintiff  and  a  ditch  in  the  defendant's  land  adjoining  the 
railway,  and  they  planted  a  hedge  on  the  side  of  the  ditch  nearest  the 
railway  itself,  sufficient  to  prevent  animals  from  straying  thereon.  They, 
however,  neglected  to  keep  up  the  posts  and  rails,  and  in  consequence  of 
their  neglect  to  do  so  a  cow  belonging  to  the  plaintiff,  in  1879,  whilst 
the  plaintiff  so  continued  in  the  occupation  of  toe  land  under  the  origi- 
nal tenancy  which  had  never  been  determined,  fell  into  the  ditch  and 
was  killed : 

Hddy  affirming  the  decision  of  the  Common  Pleas  Division,  that  the  defend- 
ants were  liable  for  the  loss  of  the  cow,  for  that  their  arrangement  with 
the  owner  did  not  exonerate  them  from  their  liability  under  the  Railway 
Clauses  Act,  1845  (8  ^^i  0  Vict.,  c.  20),  s.  68,  to  maintain  the  fence  for  the 
benefit  of  the  occupier,  and  so  as  to  prevent  his  cattle  from  straying  from 
his  land. 

Appeal  by  the  defendants  from  the  judgment  of  the  Common 
Pleas  I)ivi8ion,  on  a  case  stated  by  the  judge  of  the  Yeovil  Countj 
court  (reported  6  Q.  B.  D.,  237,  where  the  case  is  set  out).  The 
facts  are  shortly  these :  The  plaintiff  is  yearly  tenant  to  one  John 
Goodden,  of  a  farm,  one  of  the  fields  of  which  abuts  on  lands  be- 
longing to  the  defendants,  and  throuffh  which  is  the  defendants' 
railway.  Between  the  field  of  the  plaintiff  and  the  lands  of  the 
defendants  there  exists  a  ditch  which  was  made  by  the  defendants 
at  the  time  of  the  construction  of  their  railway  in  or  about  1846. 
When  they  made  the  ditch  they  erected  a  post  and  rail  fence 
between  it  and  the  field  of  the  plaintiff,  and  they  planted  on  the 
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side  of  the  ditch  nearest  the  railway  a  thorn  hedge,  which  is  now 
a  sufficient  fence  to  prevent  animals  from  straying  on  the  railway 
itself.  After  this  hedge  had  grown  up,  the  defendants  neglected 
to  keep  up  the  post  and  rail  fence,  and  it  has  ceased  to  exist  for 
,  many  years,  and  in  consequence  of  such  neglect  to  fence  the  ditch 
from  tne  plaintiff's  field,  a  cow  of  the  plaintiff's  fell  into  the  ditch 
in  July,  1879,  and  was  killed.  The  action  was  brought  in  the 
county  court  to  recover  £30  damages  for  the  loss  of  this  cow,  and 
the  county  court  judge  gave  a  verdict  and  judgment  for  the  plain- 
tiff for  that  amount,  n  appeared  that  in  the  conveyance  to  the 
defendants  (the  railway  company^  in  December,  1846,  of  the  land 
required  for  the  railway  at  tne  place  in  question,  the  grantors,  in- 
cluding the  said  J.  Goodden  (the  plain tiflPs  landlord V  declared  that 
the  sum  paid  by  the  said  company  was  not  only  in  luU  satisfaction 
for  the  value  oi  the  hereditaments  conveyed  and  for  anv  damage 
sustained  by  the  severing  of  the  lands,  but  also  "  for  all  nght,*title, 
or  claim  to  have  any  posts,  rails,  hedges,  ditches,  mounds,  or  other 
fences  or  works  made  or  maintained  by  the  company  for  separat- 
ing the  lands  taken  for  the  use  of  the  railway  from  the  adjoining 
lands  not  taken,  and  protecting  such  lands  irom  trespass  or  the 
cattle  of  the  owners  or  occupiers  thereof  from  straying  thereout." 
Prior  to  and  at  the  time  of  such  conveyance  to  the  company  the 
plaintiff,  who  was  no  party  to  such  conveyance,  was  sucn  yearly 
tenant  as  aforesaid  of  the  farm  to  the  said  J.  Goodden,  and  he  has 
continued  to  occupy  the  same  on  the  same  terms  down  to  the 
present  time. 

The  Common  Pleas  Division  affirmed  the  judgment   for  the 
plaintiff  which  the  county  court  judge  had  given,  but  gave  the  de- 
fendants leave  to  appeal. 
The  defendants  appealed. 

R.  S.  Wright,  for  the  defendants.  The  obligation  of  the  railway 
company  to  make  accommodation  works  for  the  occupiera  of  lands 
adjoining  the  railway  is  imposed  by  s.  68  of  8  &  9  V  ict.,  c.  20,* 
and  by  tne  proviso  at  the  end  of  this  section  the  company  are 
relieved  from  making  such  works  with  respect  to  which  the  owners 
and  occupiers  have  oeen  paid  compensation  instead  of  making 
them. 

♦The  68th  section  enacts  that  **the  company  shall  make,  and  at  all 
times  thereafter  maintain  the  following  works  for  the  accommodation  of  the 
owners  and  occupiers  of  lands  adjoining  the  railway,  that  is  to  say"  (amongst 
others)  '*  sufficient  posts,  rails,  hedges,  ditches,  mounds,  or  other  fences,  for 
separating  the  land  taken  for  the  use  of  the  railway  from  the  adjoining  lands 
not  taken  and  protecting  such  lands  from  trespass,  or  the  cattle  of  the  own- 
ers or  the  occupiers  thereof  from  straying  thereout  by  reason  of  the  railway," 
etc.  *'  Provided  always,  that  the  company  shall  not  be  required  to  make  any 
accommodation  works  with  respect  to  which  the  owners  and  occupiers  of  the 
lands  shall  have  agreed  to  receive  and  shall  have  been  paid  compensation  in- 
stead of  the  making  them." 
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The  question  is  as  to  the  duration  of  the  company's  obligation 
to  make  and  maintain  such  works  for  a  yearly  occupier,  whose 
landlord  has  been  compensated  and  has  expressly  released  the 
company  from  making  or  maintaining  the  same.  It  may  be  that 
the  lanmord,  by  being  compensated,  has  undertaken  to  make  and 
maintain  these  fences,  and  that  the  occupier  must  look  to  him, 
but  at  all  events  a  yearly  tenant  has  only  a  year's,  or  at  most  a  two 
years',  interest  in  the  land.  In  the  opimon  of  Lord  Hatherley,  when 
Vice-Chancellor,  in  the  case  of  Cattley  v.  Arnold,  1  J.  &  H.,  651; 

28  L.  J.  (Ch.),  352,  he  has  "  a  lease  for  a  year  with  a  growing  in- 
terest during  every  year  thereafter,  springing  out  of  uie  original 
contract  and  parcel  of  it"  Had  the  company  been  dealing  with 
the  interest  of  the  plaintiff  in  taking  the  land  compulsorily  under 
the  Lands  Clauses  Act,  1845  (8  &  9  Vict.,  c.  18),  the  sections  from 
119  to  122  show  that  they  would  at  most  have  been  obliged  to 
compensate  him  for  one  or  two  years,  and  though  Bogers  v, 
Kiuffston-upon-Hull  Docks  Co.,  34  L.  J.  {ChX  165,  is  an  instance 
in  which  such  a  tenant  has  been  considered  to  nave  had  an  equitable 
interest  for  something  more  than  a  year,  it  is  plain  that  the  railwaj 
company,  when  they  acquired  the  land  in  1846,  were  not  bound  to 
provide  a  fence  for  the  plaintiff  for  a  longer  period  than  two  years, 
and  certainly  there  was  no  liability  on  tlieir  part  that  would  ex- 
tend beyond  the  time  which  the  post  and  rail  fence  they  had  erected 
in  fact  lasted.  Suppose  the  plaintiff  had  been  only  a  weekly  tenant 
(and  the  case  of  Re^.  v.  Inhabitants  of  Thornton,  2  E.  <&  E.,  788 ; 

29  L.  J.  (M.C.),  162, 18  an  authority  that  the  continuance  of  a  weekly 
tenancy  is  governed  by  the  same  principle  as  that  of  a  yearly  ten- 
ancy) it  surely  could  not  have  been  said  that  the  defendants,  after 
they  had  bought  up  the  landlord's  interest,  would  have  been  bound 
for  all  these  years  to  have  maintained  this  fence  for  the  plaintifiE. 

Petheram,  Q.C.,  for  the  plaintiff.  The  plaintiff  was  the  tenant 
of  John  Goodden  of  this  land  at  the  time  of  the  conveyance  to  the 
defendants  of  the  land  for  their  railway,  and  the  tenancy  which 
then  existed  has  ever  since  continued,  so  that  the  estate  of  John 
Goodden  in  the  land  has  always  been  in  reversion.  Then  the 
plaintiff  was  no  party  to  the  deed,  and  no  compensation  was  given 
to  him  for  his  interest.  Now,  by  s.  68  of  8  &  9  Vict.,  c.  20,  the 
defendants  were  bound  to  make  and  maintain  certain  works,  which 
would  include  the  fence  in  question,  "for,"  as  the  section  says, 
"  the  accommodation  of  the  owners  and  occupiers  of  lands  adjoin- 
ing the  railway,"  and  the  plaintiff  being  such  occupier  could,  either 
by  mandamus  or  by  going  before  the  justices,  have  compelled  the 
defendants  to  erect  this  fence.  It  is  said  that  the  defendants  were 
not  bound  to  maintain  it  for  more  than  two  years,  but  that  would 
have  been  only  if  they  had  got  the  plaintiff's  landlord  to  determine 
his  tenancy ;  but  they  did  not  do  so,  and  if  the  plaintiff  was 
entitled  to  have  this  fence  made  in  1846  he  is  equally  entitled  to 
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have  k  now.  He  has  never  contracted  himself  out  of  that  right  or 
received  any  compensation  for  it,  and  it  is  not  even  a  right  for 
which  the  defendants  had  any  power  to  compel  him  to  accept  com- 
pensation, or  to  release. 

R  S.  Wright,  in  reply. 

Cur.  adv.  vult. 

April  9.  Bbamwell,  L.  J. — I  think  this  judgment  must  be 
affirmed.  The  plaintiff  was  an  occupier  with  a  right  to  have  a 
fence  between  his  land  and  that  of  the  railway  company,  and  his 
tenancy  and  his  right  under  it  to  have  such  fence  have  continued, 
as  it  seems  to  me,  to  the  present  time.  It  is  conceded  that  if  he 
had  a  lease,  say  for  fifty  years,  though  determinable  at  six  months' 
notice,  he  would  have  had  this  right.  He  had  not  such  lease,  but 
was  tenant  onl^  from  year  to  year,  determinable  at  siz  months' 
notice.  But  still  the  tenancy  is  the  same,  and  his  right  against  the 
hmdlord  is  the  same.  His  landlord  cannot  be  taken  to  have  given 
np  any  right  which  the  plaintiff  had  as  his  tenant,  and  I  think  thei*e 
would  be  a  hardship  upon  the  plaintiff  if  it  were  otherwise,  because 
he,  the  plaintiff,  was  no  party  to  the  agreement  by  which  his  land- 
lord eavB  up  the  right  to  fencing.  His  landlord  did  not  choose  to 
give  nim  notice  to  quit,  and  the  defendants  did  not  stipulate  that 
me  landlord  shoula  do  so.  Then  the  plaintiff  must  be  taken  to 
have  given  up  this  right  either  without  any  compensation  at  all, 
which  would  be  unreasonable,  or  else  it  must  be  said  it  was  his  own 
fault  if  he  had  none,  because  he  might  have  given  notice  to  quit ; 
but  he  might  say,  "  I  do  not  want  to  give  notice  to  quit,  I  prefer 
being  where  I  am ;  and  yet  that  is  no  reason  why  I  should  be  there 
on  worse  terms."  It  seems  to  me  that  the  law  is  on  his  side,  and 
that  there  is  some  reason  in  it.  Mr.  "Wright  contended  that  it  was 
hard  on  the  company  in  the  case  of  a  tenant  from  year  to  year. 
The  company,  under  the  statutes,  would  compensate  him  upon  the 
footing  that  nis  interest  was  for  one  year  only,  or,  at  all  events,  for 
not  more  than  two  years,  and  therefore,  if  these  defendants  had 
purchased  this  right  of  the  tenant,  they  would  not  have  had  to 
give  him  above  two  years'  purchase  for  it,  and  during  those  two 
years  they  have  in  fact  fenced  the  land.  That  is  true.  I  agree 
that,  on  the  one  hand,  there  is  some  plausibility  in  saying  that  it  is 
a  hard  case  upon  the  plaintiff,  and  that,  on  the  other  nand,  there  is 
some  plausibility,  perhaps  more,  for  saying  it  is  a  hard  case  upon 
the  defendants ;  but  we  must  see  what  the  law  is,  and  that  is  in 
favor  of  the  plaintiff. 

Baggallat,  L.  J. — I  agree  with  Mr.  Justice  Lindley  in  thinking 
this  a  case  not  altogether  free  from  difficulty.  As  I  apprehend 
the  facts  of  the  case,  the  ditch  and  the  land  between  the  ditch  and 
the  quickset  hedge,  became  the  property  of  the  railway  company 
at  the  time  the  railway  was  constructed.  They  not  only  had  that 
portion  of  the  land  on  which  the  railway  was  made,  but  they  had 
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the  land  on  the  further  side  of  the  ditch.  It  therefore  became 
their  duty  under  s.  68  of  the  Kailway  Clauses  Act  (8  &  9  Vict,  c 
20),  to  make  and  maintain  a  sufficient  fence  between  that  portion 
of  the  land  which  they  acquired  and  the  land  adjoining  it ;  but 
then  the  same  section  contains  a  proviso  that  they  "  shSl  not  be 
required  to  make  any  accommodation  works  with  respect  to  whicli 
the  owners  and  occupiers  of  the  lands  shall  have  agreed  to  receive, 
and  shall  have  been  paid,  compensation  instead  of  the  making 
them."     ♦ 

Now,  in  this  case,  it  would  appear  from  one  of  the  deeds,  that 
an  agreement  was  come  to  with  the  owner  of  the  lands,  which  in 
effect  deprived  him  of  the  right  of  insisting  upon  either  the  original 
making  or  the  maintaining  of  any  such  fence  as  this;  and  the 
question  we  have  to  determine  is  whether  he,  the  owner,  having 
made  that  agreement,  and  the  plaintiff  being  at  the  time  only  a 
tenant  from  year  to  year,  the  tenant  can  insist  upon  the  main- 
tenance of  that  fence.  It  may  be  that  at  the  time  the  purchase 
was  made  the  plaintiff  was  interested  in  the  land  actually  taken, 
and  in  estimating  its  value  the  valuation  was  based  upon  the  con- 
sideration that  his  tenancy  was  only  from  year  to  year.  But  it 
does  not  appear  to  me  the  same  thing  when  one  considers  what  the 
plaintiff's  ngbts  are  as  regards  the  remainder  of  the  land.  So  far 
as  regards  the  land  taken  his  tenancy  was  put  an  end  to ;  so  far  as 
regards  the  land  which  was  not  taken  it  appeal's  to  me  his  tenancy 
has  continued  ever  since  a  tenancy  from  year  to  year,  and  not  a 
new  tenancy  commencing  every  year.  Iso  doubt  it  would  have 
been  in  the  power  of  the  railway  company  to  have  required  such 
tenancy  to  be  put  an  end  to.  It  that  nad  been  done  I  sliould  have 
agreed  with  Mr.  Wright,  that  a  person  who  acquired  a  fresh 
tenancy  after  the  owner  had  given  up  his  right  to  tne  accommoda- 
tion works,  could  not  enforce  such  a  demand  as  is  made  by  the 
plaintiff  in  the  present  action  ;  but,  in  my  opinion,  although  this  is 
only  a  tenancy  from  year  to  year,  it  continues  until  it  is  properly 
determined,  and  it  never  having  been  determined,  I  tmnk  the 
plaintiff  is  entitled  to  succeed.  The  judgment  of  the  court  below 
must  therefore  be  affirmed. 

Lusii,  L.  J. — The  plaintiff  was  the  occupier  of  land  adjoining 
land  of  the  railway  companv,  and  there  was  no  fence  between  his 
land  and  the  company's  ditcn.  The  action  is  brought  for  the  loss 
of  a  cow  which  came  to  it*  death 'by  straying  from  the  plaintiffs 
land  and  falling  into  the  ditch.  Now,  if  the  land  ouffht  to  have 
been  fenced  by  the  railway  company  then  it  is  dear  tne  company 
are  liable  for  the  loss  of  the  cow. 

That  brings  us  to  the  question,  was  the  railway  company  under 
an  obligation  to  make  and  maintain  a  fence  so  as  to  prevent  the 
straying  of  cattle,  and  that  turns  entirely  upon  s.  68  of  the  Kailway 
Clauses  Consolidation  Act  (S  &  9  Vict.,  c.  20).     That  section  gays, 
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**The  company  shall  make  and  at  all  times  thereafter  maintain  the 
following  worbs  for  the  accommodation  of  the  owners  and  occu- 
piers of  lands  adjoining  the  railway,"  and  after  enumerating  many 
of  such  things,  it  goes  on,  "  also  sufficient  posts,  rails,  hedges, 
ditches,  mounds,  or  other  fences  for  separating  the  land  taken  for 
the  use  of  the  railway  from  the  adjoining  land,  not  taken,  and  pro- 
tecting sucK  lands  irom  trespass  or  the  cattle  of  the  owners  or 
occupiers  thereof  from  straying  thereout."  That  is  the  obligation 
imposed  by  the  section.  Then  there  comes  a  proviso  that  *'  the 
company  shall  not  be  required  to  make  any  accommodation  works 
with  respect  to  which  the  owners  and  occupiers  of  the  lands  shall 
have  agreed  to  receive,  and  shall  have  been  paid  compensation 
instead  of  the  making  them."  Now,  in  this  case,,  compensation 
had  been  made  to  the  owner,  but  no  compensation  had  been  made 
to  the  occupier.  Therefore,  as  regards  the  occupier,  the  company 
are  entirely  out  of  the  proviso,  and  the  enactment  is  in  full  force 
which  says  they  "  shall  make  and  maintain  for  the  benefit  of  the 
occupier  such  sufficient  fence  for  protecting  his  lands  from  trespass 
and  nis  cattle  from  straying  thereout."  It  appears  to  me,  there- 
fore, there  is  an  end  to  the  question.  If  they  had  proposed  to 
make  compensation  to  the  occupier,  or,  if  they  now  do,  because  I 
do  not  see  why  they  might  not  at  this  very  time  do  so,  there  would 
arise  the  question,  what  is  the  measure  of  the  interest  which  he  is 
supposed  to  have  as  tenant  from  year  to  year?  That  is  a  question, 
as  i  read  it,  which,  under  s.  121  of  the  Lands  Clauses  Act,  1845 
(8  &  9  Vict.,  c.  18),  would  have  to  be  decided  by  two  justices  having 
regard  to  aU  the  circumstances.  Whether  they  would  think  it 
right  to  look  upon  him  as  a  tenant  for  one  year,  or  two  years,  or 
more,  seems  to  me  entirely  in  their  discretion.  But  the  railway 
company  have  never  taken  any  steps  towards  making  any  compen- 
sation to  him,  and  they  are  liable  for  not  having  made  and  main- 
tained the  fence.  That  being  so,  the  ordinary  rule  of  law  applies. 
The  loss  of  the  cow  was  through  the  want  of  a  fence  which  they 
were  bound  to  maintain,  and  not  having  maintained  it,  they  are 
responsible  for  the  loss. 
Appeal  dismissed. 


The  Gbeat  "Western  Railway  Company 

V. 

The  Railway  Commissionebs  and  James  Bbown. 

{L.  B.  7,  Q.  B.,  1824.     May  12,'  1881.) 

The  mere  fact  that  railway  companies  make  charges  for  the  conveyance  of 
passengers  in  excess  of  those  authorized  by  their  special  acts,  but  with- 
out any  undue  preference,  is  not  a  breach  of  their  obligation  under  17 
and  18  Vict.,  c.  81,  s.  2,  to  **  afford  according  to  their  respective  powers 
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all  reasonable  facilities  for  the  receiving  and  forwarding  and  deliTering 
of  traffic  upon  and  from  the  several  railways  and  canals  belonging  to  or 
worked  by  such  companies  respectively  and  for  the  return  of  carriages, 
trucks,  boats,  and  other  vehicles/'  And  the  railway  oommissionen 
have  no  jurisdiction  to  grant  an  injunction  to  restrain  the  making  of 
such  excessive  charges. 
SeiMs^  per  Brett,  L.  J.,  and  Cotton,  L.  J.,  that  if  the  overcharges  were  of 
sucn  an  amount  and  of  such  a  nature  that  they  had  the  effect,  or  it  could 
be  presumed  that  they  were  made  with  the  intention,  of  preventing  th« 
use  by  passengers  of  particular  trains  and  stations,  the  commisaioners 
might  have  jurisdiction  to  entertain  a  complaint  in  respect  of  them  as 
being  a  refusal  of  '*  facilities"  within  the  meaning  of  17  and  18  Yict.,  c 
81,  s.  2. 

Eule  calling  upon  J.  Brown  to  show  cause  why  a  writ  of  pro- 
hibition should  not  issue  to  restrain  further  proceedings  in  the 
matter  of  an  application  by  him  to  the  Kailwaj  CommissioDers 
against  the  Great  Western  Kailway  Companjjr. 

It  appeared  upon  affidavit  that  the  apphcation  stated  that  by 
the  Great  Western  Railway  Amendment  and  Extension  Act,  1347 
(10  and  11  Vict.,  a  ccxxvi.),  s.  49,  it  is  enacted  tliat  the  maximum 
rate  of  charge  to  be  made  by  the  company  for  the  conveyance  of 
passengers  alon^  the  railway,  including  tlie  tolls  for  the  use  of  the 
railways  and  oi  carriages,  and  for  locomotive  powers  and  every 
other  expense  incidental  to  such  conveyance,  except  government 
duty,  shall  not  exceed  the  following  sums: 

For  every  passenger  conveyed  in  a  first-class  carriage  by  an  ex- 
press train  the  sum  of  twopence  halfpenny  per  mile. 

For  every  passenger  conveyed  in  a  second-class  carriage  by  any 
express  train,  the  sum  of  one  penny  three  farthings  per  mile. 

For  every  passenger  conveyed  in  a  first-class  carriage  by  any 
other  train,  the  sum  of  twopence  per  mile. 

For  every  passenger  conveyed  m  a  second-class  carria^  by  any 
such  other  train,  the  sum  of  one  penny  halfpenny  per  mile. 

For  every  passenger  conveyed  in  a  third-class  carriage  by  any 
such  other  train,  the  sum  of  one  penny  per  mile. 

That  in  contravention  of  the  act  tne  company  charged  for  the 
conveyance  of  a  first-class  passenger  by  express  train  from  PaJ- 
dington  to  Swindon,  a  distance  of  seventy-seven  mUes,  the  sum  of 
17.V.,  the  legal  fare  being  16«.  0^,  5,  and  adding  the  government 
duty  of  5  per  cent,  0*.  9.62c?.,  showing  that  the  excess  charged  was 
0^.  1.886?.  That  with  respect  to  second-class  fares  by  express  train 
to  Swindon,  12^.  was  charged,  the  legal  fare  being  IIjs.  2.75rf.,  and 
adding  the  government  duty  of  5  per  cent,  0«.  6.75rf.,  showing  an 
excess  fare  of  0«.  2.50^.,  equivalent  to  2^.  That  the  company 
charged  for  the  conveyaTice  of  a  first-class  passenger  by  any  other 
or  ordinary  train  from  raddington  to  Reading,  a  distance  of  thirty- 
six  miles,  6*.  4^?.,  whereas  the  maximum  charge  allowed  by  tlieir 
act  was  6«.,  and  adding  the  government  duty  of  5  per  cent,  0*.  ZXkL, 
showing  an  excess  charge  Orf.  4  or  4-lOths  of  a  penny.    In  all, 
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twenty-three  instances  were  given,  on  which  there  were  excessive 
charges  by  the  company  to  the  extent  of  fractions  of  a  penny. 

The  application  conclnded  by  praying  the  commissioners  for  an 
order  enioining  the  company  to  desist  from  any  further  eontinn- 
ance  of  tne  whole  or  any  part  of  the  charges  above-mentioned,  as 
the  conmiissioners  shonla  deem  right,  and  not  to  subject  the  ap- 
plicant to  any  further  continuance  of  these  illegal  charges,  which 
ne  had  been  subjected  to  and  paid  over  a  long  series  of  years. 

Feb.  26.  Sir  H.  James,  A.  &.,  and  Sir  F.  Herschell,  S.  G.  (A.  L. 
Smith,  and  J.  H.  Balfour  Browne,  with  them),  showed  cause.  It 
must  be  taken  as  admitted  that  the  company  have  charged  tolls, 
for  passengers  in  excess  of  those  prescribed  by  their  special  act,  and 
it  is  immaterial  that  the  amount  of  the  excess  is  small.  The  case 
npon  principle  is  the  same  as  if  the  company  had  demanded  fares. 
80  extravagant  as  practically  to  exclude  passengers  from  their  line. 
Under  17  and  18  vict.,  c.  31,  s.  2,  there  is  an  obligation  upon  rail- 
way companies  to  afford,  according  to  their  respective  powers,  all 
reasonable  facilities  for  the  receiving,  forwarding  and  delivering  of 
traffic  upon  their  railways  (s.  1  making  "  trafl^"  include  passen- 
gers and  their  luggage),  and  this  is  wholly  distinct  from  the  obli- 
^tion  to  give  no  undue  preferences.  (South  Eastern  Ry.  Co.  v. 
Kailway  Commissioners,  6  Q.  B.  D.,  586,  at  p.  592,  per  Selbome, 
L  C.)  The  refusal  to  carry  the  petitioner  upon  payment  of  the 
1^1  fare  is  a  refusal  to  afford  him  reasonable  facilities,  and  gives 
the  railway  commissioners  jurisdiction.  In  Chatterley  Iron  Co.  v. 
North  Staffordshire  Ey.  Co.,  3  Nev.  &  Macn.,  238,  the  Court  of 
Queen's  Bench  held  that  the  commissioners  had  power  to  issue  an 
attachment  against  the  railway  company  for  charging  higher  tolls 
for  goods  than  they  were  entitled  to  chai^.  In  Aberdeen  Com- 
mercial Co.  V,  Great  North  of  Scotland  Ky.  Co.,  3  Nev.  &  Macn., 
205,  the  Court  of  Session  in  Scotland  entertained  a  complaint  to 
the  effect  tiat  the  defendant  company  charged  the  applicants  and 
other  traders  higher  tolls  for  merchandise  than  was  allowed  by 
their  special  act,  and  were  thereby  refusing  to  afford  reasonable 
facilities  within  the  meaning  of  s.  2,  no  question  of  undue  prefer- 
ence being  raised.  Eefusing  tickets  to  passengers  except  upon 
payment  of  an  unauthorized  charge  is  placing  an  unreasonable 
obstacle  in  their  way,  and  is  equivalent  to  a  refusal  to  afford  them 

facilities. 

E.  E.  Webster,  Q.  C,  and  K.  S.  Wright,  in  support  of  the  rule. 
No  application  like  the  present,  unsupported  by  any  charge  of 
undue  preference,  has  ever  been  made  to  the  railway  commission- 
ers. Tlie  act  17  and  18  Vict.,  c.  31,  was  not  intended  to  afford 
redress  for  wrongs,  such  as  excessive  rates  or  charges,  for  which 
there  was  already  a  recognized  legal  remedy  bv  action,  or  by  infor- 
mation of  the  Attorney  General.  (Bennett  v.  Manchester,  KheflBeld 
and  Lincolnshire  Ky.  Co.,  6  C.  B.  (N.  S.),  707,  per  Cockbum,  C.  J., 
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and  Byles  J.)  In  The  Attorney  General  t?.  Great  Northern  Ry.  Co., 
1  D.  &  Sm.,  154,  at  p.  163,  Kindersley,  V.  C,  expresses  his  opinion 
that  the  operation  of  the  act  was  limited  to  cases  where  railway  com- 

;anie8  have  given  greater  advantages  to  some  persons  than  toothers, 
'he  words  of  17  and  18  Vict,  c.  31,  s.  2,  tliat  companies  are  to  afiEord 
"  all  reasonable  facilities  for  the  receiving  and  forwarding  and  de- 
livering of  traflSc  upon  the  railways  worked  by  the  companies,  and 
for  the  return  of  carriages,  trucks,"  etc.,  show  that  by  the  word 
"  facilities"  was  meant  facilities  in  the  use  of  the  stations  of  the 
different  companies,  and  that  it  was  not  meant  to  apply  to  rates 
and  charges.  In  Aberdeen  Commercial  Co.  v.  Great  North  of 
Scotland  Ry.  Co.  (3  Nev.  &  Macn.,  205)  the  applicants  complained 
of  having  been  forced  to  pay  charges  higher  than  those  imposed 
upon  other  traders,  and  the  decision  of  tne  Court  of  Sessions  was 
based  upon  undue  preference. 
Cur.  adv.  vult. 

April  9.  Tlie  following  judgments  were  delivered : 
Field,  J. — This  is  an  application  by  the  Great  Western  Eail- 
way  Company  for  a  writ  of  prohibition,  prohibiting  the  railway 
commissioners  from  proceeding  to  make  any  order  upon  the  appli- 
cation of  James  Brown  against  them,  under  17  and  18  Vict,  a  31. 
The  application  is  rather  a  remarkable  one ;  for  the  value  of  the 
subject  matter  of  the  complaint  only  amounts  in  some  eases  to 
three  tenths  of  a  penny,  altliough  it  may  be  that  even  for  three 
tenths  of  a  penny  the  machinery  of  the  railway  commissioners  is 
as  much  at  the  command  of  a  petitioner  who  complains  of  having 
been  injured  to  that  amount  as  where  the  amount  is  larger.  The 
applicant  states  in  his  application,  that  under  their  special  act  the 
company  have  a  right  to  charge  cei'tain  rates  and  fares,  and  then 
he  proceeds  to  set  out  in  a  table  a  number  of  rates  which  have  been 
charged  to  him  by  the  railway  company.  To  take  an  illustration— 
the  ni-st  is  a  penny  decimal  88  ;  and  then  he  goes  through  a  series 
of  altogether  twenty  three  cases — one  I  see  ajs  low  as  decimal  7S 
of  a  penny,  and  he  prays  for  an  order  enjoining  the  railway  com- 
pany to  desist  from  any  further  continuance  oi  the  whole  or  any 
portion  of  the  charges  enumerated  in  his  application,  as  the  rail- 
way commissioners  shall  in  their  judgment  deem  right  and  proper, 
and  not  to  subject  him  to  any  further  continuance  of  those  illegal 
charges.  He  bases  his  application  on  the  ground  that  this  action 
of  the  railway  company  is  in  contravention  of  17  and  18  Yict,  c.  31, 
8.  2.  Now,  m  order  to  ascertain  the  true  constniction  of  that  sec- 
tion, I  think  I  had  better  take  what  the  Lord  Chancellor  said  in 
South  Eastern  Railway  Co.  v.  Eailway  Commissioners  (6  Q.  B.  D., 
686J,  instead  of  reading  the  Act  of  Parliament  itself,  because  it  is  a 
judicial  exposition  of  that  section  and  of  the  meaning  to  be  put 
upon  it.  The  Lord  Chancellor  says:  "  What  then  are  the  obliga- 
tions imposed  on  railway  companies  by  this  statute?     Thejare 
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contained  in  the  second  section,  and  are  substantially  three  in  num- 
ber :  First,  a  positive  obligation  to  afford,  according  to  their  respect- 
ive powers,  all  reasonable  facilities  for  the  receiving  and  forward- 
ing and  delivering  of  traflBc  upon  and  from  the  several  railways 
and  canals  belongmg  to  or  worked  by  such  companies  respectively, 
and  for  the  return,"  and  so  on.  The  Lord  Chancellor,  therefore, 
and  in  the  court  below.  Lush,  J.,  agree  in  dividing  the  second  sec- 
tion into  three  distinct  branches.  The  Lord  Cha,ncellor  goes  on  to 
say  that  traffic,  according  to  the  interpretation  clause,  includes  pas- 
sengers and  their  luggage,  that  the  "  aefinition  clause  also  says  that 
*  railway '  includes  every  station  of  or  belonging  to  such  railway 
company,  and  used  for  tne  purposes  of  such  traffic ;"  that  the  sec- 
ond obligation  is  to  give  no  undue  preference,  and  the  third  is,  to 
do  whatever  may  be  necessary  to  enable  the  company's  own  line, 
and  any  other  line  connected  with  or  having  a  terminus  near  it,  to 
be  need  by  the  public  as  continuous  lines  of  communication." 

Now  in  the  present  case  no  complaint  whatever  is  made  of  undue 
preference.  Mr,  Brown  says:  "You  charge  this  excess  to  me; 
it  is  a  grievance  which  I  have  been  subjected  to  for  years,  but  I  do 
not  say  there  is  any  partiality  or  undue  preference,  nor  does  my 
case  come  under  the  third  branch  either.  My  case,  therefore, 
must,  ex  concessis,  be  found  in  the  first  branch  ot  the  section,  and 
I  claim  that  the  railway  commissioners  are  entitled  to  make  an 
order  on  ray  complaint,  because  I  say  that  the  railway  company  has 
not  afforded  me  reasonable  facilities  for  the  receiving  and  forward- 
in?  me  as  a  passenger." 

It  therefore  becomes  necessary  to  consider  what  the  meaning  of 
that  word  "  facilities"  is,  used  as  it  is  in  collocation  with  the  other 
words  in  the  section. 

Mr.  Brown's  complaint — that  he  has  been  compelled  to  pay 
three  fourths  of  a  penny  more  than  he  ought  to  have  paid — is  a 
complaint,  no  doubt,  any  county  court  had  power  to  decide,  and 
if  they  thought  fit,  make  the  railway  company  pay  it  back,  or  if 
any  question  of  importance  were  involved,  in  like  manner  this  court 
would  have  power  to  draw  that  case  to  itself,  and  consider  whether 
the  fare  charged  was  within  the  powers  of  the  railway  company  or 
not.  Similar  questions  of  very  considerable  nicety  and  magnitude 
on  principle  anse,  although  the  amount  of  the  particular  charge 
may  be  small,  and  I  am  not  aware  that  there  would  be  any  diffi- 
culty whatever  in  any  of  the  ordinary  divisions  of  the  High  Court 
of  Justice  entertaining  such  a  complaint. 

There  have  been  only  three  cases  of  any  great  importance,  if  I 
remember  rightly,  in  which  this  first  branch  of  sec.  2  has  been 
under  discussion  in  the  courts.  The  well-known  series  of  cases  in 
which  Mr.  Baxendale  was  complainant,  as  well  as  others,  are  all 
cases  of  undue  preference.  But  the  portion  of  the  section  that  we 
are  now  considering  has  nothing  whatever  to  do,  as  it  seems  to  me, 
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with  any  invasion  of  personal  rights  of  that  description,  nor  is  the 
application  so  framed  as  to  bring  itself  under  the  words  which  deal 
with  railway  stations  and  traffic  arrangements.  Now  in  the  case  of 
South  Eastern  Railway  Co.  v.  Eailwav  Commissioners,  6  Q,  B.  D-, 
686,  the  question  was  one  pjurely  of  facilities  with  reference  to 
matters  of  the  latter  description.  Kobody  can  entertain  any  doubt, 
I  suppose,  that  if  a  railway  company  have  a  station  at  a  particular 
place,  they  are  bound  to  give  reasonable  facilities  by  trains  and  by 
proper  arrangements  at  proper  hours  to  forward  passengers  as  well 
as  goods,  and  I  can  very  weU  understand  that  there  would  be  no 
dimculty  at  all  in  holding  that  the  railway  commissioners  have 
jurisdiction  in  respect  to  such  facilities.  But  then  that  is  not  the 
complaint  here. 

Tne  present  case  is  this :  A  man  says,  ^'  You  have  charged  me 
more  than  you  ou^ht  to  have  charged  me ;  therefore  I  ask  for  an 
injunction  forbidding  you  from  ever  charging  me  more  than  you 
ought."  It  was  argued  that  if  the  company  are  bound  to  find  a 
man  trains,  they  are  bound  to  find  him  a  convenient  station  where 
he  can  get  into  his  carriage;  and  they  are  bound  to  find  him  trains 
which  imall  be  convenient  to  him ;  and  then  it  was  argued  is  not  it 
a  refusal  of  facilities  to  tell  a  man  that  you  will  not  carry  him  unless 
he  will  pay  a  fare  enormously  in  excess  of  what  is  authorized  ?  But 
I  must  confess  I  am  unable  to  put  upon  the  word  ^^  facilitiesi"  in 
this  branch  of  the  section,  so  large  a  meaning.  Facility,  I  think, 
must  be  with  reference  to — ^I  do  not  know  how  to  express  it — but 
I  had  better  say  with  reference  to  those  matters  which  were  dis- 
cussed in  the  South  Eastern  case.  There  was  not  much  in  that 
case  bearing  upon  the  present  point,  except  the  language  of  Brett, 
L.  J.,  who  says,  dealing  with  the  meaning  of  the  word  "  facilities'" : 
"  Their  jurisdiction"  (that  is,  the  railway  commissioueis'  jurisdic- 
tion) "  was  further  confined  to  this,  that  thev  could  only  properly 
deal  with  matters  which  might  facilitate  or  impede  the  receiving, 
forwarding,  or  delivering  of  passengers  or  ^oods  upon  or  from  the 
existing  railways  or  stations ;  they  had  no  jurisdiction  to  entertain 
or  deal  with  matters  otherwise  affecting  passengers  and  goods.'' 
Whether  the  Lord  Justice  meant  it  in  that  limited  sense  I  do 
not  know.  I  think  he  did.  Therefore,  so  far  as  it  goes,  it  is  an 
authority  against  the  jurisdiction  of  the  railway  commis8i<mers  in 
this  respect.  Then  it  is  said  there  was  a  decided  case  on  thepoint, 
the  case  of  Aberdeen  Commercial  Company  v.  Great  rf orth 
of  Scotland  Ky.  Co.  3  Nev.  &  Macn.,  205.  It  waa  said 
that  that  was  an  authority,  although  not  strictly  binding  on  us, 
but  yet  a  very  high  authority,  indeed,  of  the  Court  of  Session, 
and  one  to  which,  if  in  point,  1  should  pay  the  greatest  possible  re- 
spect. Now,  speaking  generally,  the  question  m  that  case  arose  in 
this  way— T-somo  one  complained  that  the  railway  company  had 
formerly  carried  for  him  manure,  and  they  had  all  at  once  stopped 
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and  said,  "  T^ow  we  have  made  up  onr  minds  that  we  will  not  be 
common  carriers  of  manure  any  longer,  and  joa  must  pay  us  a 
special  rate/'  and  that  special  rate  was  more  than  the  maximum 
rate  which  they  had  the  power  to  impose  if  they  were  acting  as 
common  carriers.  Thereupon  the  applicant  applied  for  relief  to 
the  railway  commissioners,  and  the  pomt  of  law  was  to  be  raised 
by  a  special  case,  and  accordingly  a  special  case  was  stated,  and  the 
qnestion  which  was  proposed  by  the  company  to  be  stated  was  this : 
'^  The  first  question  was  whether  the  Railway  Conmiissioners  had 
any  jurisdiction  to  entertain  the  application  simply  and  only  on  the 

Sound  that  the  respondents  have  charged  higner  rates  and  tolls 
an  they  kave  by  their  Acts  of  Parliament  power  to  charge."    It 
seems  to  me  that  if  the  Court  of  Session  had  decided  that  question 
or  answered  that  question  in  the  way  that  was  proposed,  this  case 
would  have  been  an  authority  in  point  on  the  present  application, 
because  that  does  seem  to  have  raised  simply  and  neatly  the  ques- 
tion now  before  the  Court,  which  is  whether  the  mere  charging  the 
applicant  more  than  the  maximum  rate  authorized  to  be  taken  by  a 
railway  company  gives  the  Railway  Commissioners  any  jurisdiction 
to  entertain  the  application  ;  but  the  Railway  Commissioners,  when 
they  came  to  settle  the  case,  declined  to  have  the  first  question 
stated  in  that  way,  and  they  altered  the  question  into  this  shape :  '^  In 
pursuance  of  the  said  application,  we  have  stated  the  foregoing  case 
for  the  opinion  of  the  Court  of  Session  in  Scotland  upon  the  fol- 
lowing questions :  Whether  our  determination  that  a  railway  com- 
pany does  not  afford,  according  to  itspowers,  all  reasonable  facilities 
within  the  meaning  of  s.  2  of  the  Railway  and  Canal  Traffic  Act, 
1854:,  if  it  makes  illegal  or  excessive  charges  for  the  conveyance  of 
traffic,  is  or  is  not  in  accordance  with  the  true  construction  of  that 
section?  "     Therefore  in  that  question  they  put  in,  and  purposely 
put  in,  the  words  "  illegal "  as  well  as  "  excessive. "    In  one  sense, 
no  doubt,  an  excessive  cnar^e  is  illeffal,  but  there  are  many  charges 
which  are  not  excessive  which  are  also  illegal.     A  rate  charged  oy 
way  of  undue  preference  is  illegal.     Therefore  that  question  ceased 
to  be  the  neat  and  simple  question  which  the  company  wanted  to 
raise  for  the  opinion  of  a  Court  of  Law,  but  it  involved,  or  might 
be  taken  to  involve,  the  discussing  of  the  question  whether  or  not 
in  other  respects  than  the  mere  excess  the  cnarge  was  an  illegal  one, 
as  being  an  undae  preference.     Accordingly  the  case  was  argued, 
and  then  the  case  was  put  in  this  way  before  the  Court  of  Session. 
They  said,  "  This  talk  about  ceasing  to  be  a  common  carrier  is  a 
blind ;  you  are  common  carriers  really.     You  pretend  to  us  you  are 
not,  because  you  want  the  petitioner  to  pay  more  than  your  maxi- 
mum,  but,  in  point  of  fact,  all  this  time  you  are  acting  as  common 
carriers  for  the  Corporation  of  Aberdeen.     You  are  carrying  their 
manure,  precisely  the  same  traffic  as  we  wantyou  to  carry,  and  you 
are  doing  that  at  common  carriers'  rates."    Therefore  they  said  it 


624  GT.  WN.  BY.  00.  V.  BY.  OOHHISSIONEB8,   ETC. 

was  a  mere  blind,  and  so  it  was,  I  have  no  donbt.  When  yon  come 
to  see  the  reasons  of  the  judgment  in  the  Court  of  Session,  partic- 
ularly Lord  Shand's,  it  seems  to  me,  so  far  from  determining  the 
proposition,  that  the  excessive  charge  is  enough  to  give  a  jurisdiction 
to  the  Commissioners,  they  included  in  their  judgment  tne  question 
of  undue  preference  and  illegal  charge  in  that  respect,  so  that 
there  was  no  doubt  whatever  about  the  jurisdiction  of  the  Eailway 
Commissioners. 

Upon  the  best  construction  I  can  give  to  the  Act  of  Parliament, 
and  upon  principle,  I  think  that  Mr.  Brown's  complaint  is  not  one 
over  which  the  Kailway  Commissioners  have  jurisdictiqn,  and  the 
writ  of  prohibition  must  issue. 

MiLNisTY,  J. — I  am  of  the  same  opinion,  and  I  think  this  is  one 
of  the  most  extraordinaiy  applications  that  have  ever  come  under 
the  consideration  of  any  Court.  The  applicant  seeks  to  put  himself 
forward  as  if  he  were  really  the  relator  in  an  information  by  the 
Attorney  General,  because  it  is  not  merely  as  regards  himself,  but 
he  goes  mto  twenty-three  cases,  in  which  he  says  that  the  company 
is  in  the  habit  of  charging  an  excessive  toll — a  question  which  may 
involve  extremely  dimcult  points.  I  will  take  an  instance  whi(i 
the  applicant  puts  forward  as  one  of  his  grievances.  He  begins  by 
saying  that  by  the  Act  of  Parliament  the  company  can  cbuge  for 
every  passeuger  conveyed  in  a  first-class  carriage,  by  any  other 
train  than  an  express  train,  the  sum  of  2d.  per  mile ;  and  his  alle- 
gation is,  that  in  contravention  of  the  act  they  made  a  charge  of 
17«.  for  the  conveyance  of  first-class  passengers  to  Swindon,  which 
he  says,  is  a  distance  of  seventy-seven  miles,  neither  more  nor  less. 
Twenty  yards  more  or  less  may  make  all  the  difference,  and  it  is  a  cu- 
rious thing  that  in  all  the  cases  he  mentions  the  distance  is  a  precise 
mile — it  is  not  a  fraction  of  a  mile,  they  are  all  cas^  of  miles  abso- 
lutely. Take  this  one.  He  says  it  is  seventy-seven  mUes,  and  the 
company  charge  an  excess  of  l.SSd.  Now,  if  it  is  a  few  yards  over 
seventy-seven  miles,  a  nice  question  arises,  whether  they  have  not 
the  right  to  charge  the  whole  2d.  for  the  distance  over  that  sev- 
enty-seven miles.  They  are  allowed  2d.  per  mile.  There  is  nothing 
said  there  as  to  a  part  of  it.  If  it  is,  say,  a  mile  and  a  half,  are  they 
entitled  to  charge  Sd.,  or  are  they  entitled  to  charge  as  at  the  rate 
of  two  miles  ?  But  it  is  not  only  that ;  the  complaint  goes  into  the 
minutest  questions.  Take,  for  instance,  the  journey  to  Beading; 
he  says  they  charge  four  tenths  of  a  penny  too  much.  Now,  ther& 
is  no  coin  of  the  realm  that  represents  such  a  sum.  What  are  tliey 
to  charge  ?  What  may  they  charge?  Where  it  is  over  the  mile 
for  the  excess  of  four  tenths  of  a  penny,  may  they  charge  a  p«my 
for  the  excess,  or  may  they  charge  the  whole  sum  of  2d.  ? 

I  agree,  entirely  apart  from  these  observations,  that  it  would  be 
straining  the  language  of  the  second  section  of  the  Railway  and 
Canal  Traffic  Act,  namely,  that  the  company  should,  according  to 
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their  powers,  afford  all  reasonable  facilities  for  receiving,  forward- 
ing, and  delivering  passengers,  beyond  all  ordinary  meaning  if  you 
were  to  apply  it  to  such  a  case  as  this.  Would  it  not  be  straining 
the  language  of  the  Act  beyond  anything  that  is  rational  to  say 
that  these  words  have  reference  to  the  rate  of  charge  which  the 
company  is  entitled  to  make  for  a  passenger  travelling  on  their 
line? 

In  a  case  which  went  to  the  House  of  Lords  very  lately,  Pryce 
t\  Monmouthshire  Railway  and  Canal  Company  (4  App.  Cas.,  197.), 
the  two  questions  raised  were  these :  By  the  special  Act  the  com- 
pany had  a  power  to  charge  at  the  rate  of  so  much  a  mile,  and  they 
also  had  a  right  to  charge  for  a  fraction  of  a  mile  beyond  four 
miles.  Then  it  was  said  that  that  being  so,  they  had  no  right  to 
charge  for  the  fraction  of  a  mile  within  the  four  miles.  That  was- 
one  point.  Another  point  was  that  they  were  entitled  to  make  a 
reasonable  charge  for  stopping.  "Well,  that  is  a  similar  question  to 
those  in  the  present  case.  If  the  Railway  Commissioners  have  the 
right  to  go  into  this,  they  have  a  right  to  go  into  a  question  of  what 
would  be  a  reasonable  charge  for  stopping.  Now,  that  question 
first  was  raised  in  a  case  which  went  to  the  Divisional  Court,  and 
then  to  the  Court  of  Appeal,  and  ultimately  was  carried  to  the 
House  of  Lords  on  two  points,  both  on  the  point  of  the  fraction  of 
the  mile  and  the  point  as  to  stopping. 

I  cannot  refer  to  anything  that  iUustrates  the  diflSculty  and  im- 
portance of  this  question  more  than  that  case.  It  seems  to  me  that 
it  would  be  contrary  to  all  reason  to  construe  these  words  in  the 
second  section  in  the  way  the  Railway  Commissioners  seek  to  con- 
strue them,  and  that  we  ought  to  decide  that  the  Commissioners 
have  not  jurisdiction. 

Order  for  prohibition  granted. 

The  Railway  Commissioners  appealed. 

Sir  H.  James,  A.  G.,  and  Sir  F.  Herschell,  S.  G.  (A.  L.  Smith, 
and  J.  H.  Balfour  Browne  with  them),  for  the  Railway  Commis- 
sioners. 

R  S.  Wright  (R.  E.  Webster,  Q.  C,  with  him),  for  the  Great 
Western  Railway  Company. 

The  same  arguments  were  urged  as  in  the  Court  below. 

May  12.  Bramwell,  L.  J. — I  think  this  judgment  must  be  af- 
firmed. I  do  not  think  that  this  case  is  within  the  first  words  of  the 
second  section  of  the  Act  17  and  18  Vict.,  c.  31.  What  I  understand 
the  applicant  Mr.  Brown  to  complain  of  is,  that  an  excessive 
charge  is  made  by  the  company  for  the  conveyance  of  passengers, 
not  excessive  in  the  sense  of  oqtrageous  or  extortionate,  but  in  ex- 
cess of  what  the  company  are  entitled  to  demand.  He  does  not  say 
that  it  is  made  for  the  purposes  of  preventing  trafiic,  or  that  it  is  of 
sach  an  amount  that  it  is  calculated  to  prevent  traffic  All  he  saya 
2  A.  &  E.  R  Cas.— 40 
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is  that  it  is  wrong,  being  in  excess  of  what  the  company  have  a 
right  to  charge. 

Now,  before  I  address  myself  to  the  particular  words  of  the 
section,  I  must  say  that  I  think  one  ought  not  to  suppose  that  the 
legislature  intended  to  give  to  the  commissioners  a  jurisdiction  in 
matters  which  could  be  quite  as  well  exercised  by  the  ordinary 
courts  of  justice.       The  Attorney  General,  however,  says,  tliat  by 
their  injunction  the  commissioners  can  put  a  stop  to  the  oonrinu- 
ance  of  undue  charges.     Well,  but  practically  if  the  courts  of  law 
decide  the  charges  to  be  undue,  such  charges  are  put  a  stop  to, 
because  railway  companies  do  not  go  on  maldng  them  with  a  cer- 
tainty that  they  will  be  beaten  in  actions  brought  against  them. 
I  think,  therefore,  there  is  a  sort  of  presumption  against  the  rail- 
way commissioners  having  jurisdiction  in  this  matter;  sin(«  it  is 
quite  certain  that  if  there  have  been  overcharges  the  moneys  paid 
in  excess  can  be  recovered  back  by  the  person  overcharged  by  the 
conripany. 

Now,  having  made  those  preliminary  remarks,  I  will  call  atten- 
tion to  the  words  used  in  the  Act  of  Parliament :  "  Every  railway 
company"  "  shall,  according  to  their  respective  powers,  afford  all 
reasonable  facilities,"  for  what  ?  "  For  tne  receiving  and  forward- 
ing and  delivering  of  traffic."  I  think  that  the  natural  meaning 
of  those  words  is  such  that  they  have  no  reference  to  the  question 
of  price  at  all.  The  words  are  affirmative :  "  they  shall  anord  ail 
reasonable  facilities,"  but  I  confess  I  am  inclined  to  think  they 
must  be  interpreted  also  negatively,  and  must  mean  that  the  com- 
pany shall  not  put  any  unreasonable  impediment  in  the  way  of 
"receiving  and  forwarding  and  delivering  of  traffic."  The  section 
says :  "  No  such  company  shall  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  or  in  favor  of  any  particular 
person  or  company,  or  any  particular  descriptiou  of  traffic,  in  any 
respect  whatsoever,  nor  shall  any  such  company  subject  any  particu- 
lar person  or  company,  or  any  particular  description  of  traffic,  tu 
any  undue  or  unreasonable  prejudice  or  disadvantage  in  any  res}x^<r 
whatsoever."  I  am  inclined  to  think,  therefore,  that  those  wunis 
put  negatively  the  same  idea  as  is  conveyed  in  the  words  affirm- 
atively, "for  the  receiving  and  forwarding  and  delivering  .»! 
traffic,"  and  I  confess  I  do  not  think  that  they  have  anything  lodu 
with  the  price  the  company  have  to  charge. 

Now  the  Attorney  General  put  a  case  which  at  first  seeme<J  to 
help  him  in  his  contention  very  much.  He  said,  suppose  the  (\mii- 
pany  were  to  be  willing  to  carry  a  man  or  his  goods,  but  at  sncli  a 
price  that  in  all  human  probability  the  man  would  not  have  tije 
money  in  his  pocket  or  be  minded  to  part  with  it,  subject  to  the  rigai 
of  getting  it  back.  If  that  were  done  it  would,  to  use  the  Attornev 
General's  similitude,  be  as  if  the  company  had  put  a  barrier  in 
the  way  of  such  person  being  carried  as  a  passenger,  or  of  his  g^<hj> 
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being  carried  as  merchandise,  and  would,  I  should  say,  be  a  pro- 
ceeding calculated  to  put  an  impediment  in  the  way  of  receiving, 
forwarding,  and  delivering  traffic.  But  that  case  is  not  surmised 
against  these  defendants,  and  I  cannot  help  saying  that  the  matter 
here  seems  to  be  so  plain  that  there  is  some  difficulty  in  giving  any 
other  reason  for  deciding  against  the  appeal  than  reading  the  very 
words  of  the  enactment  "  the  company  shall  afford  all  reasonable 
facilities  for  receiving  and  forwarding  and  delivering  traffic." 

Then  as  to  the  cases.  With  resj)ect  to  Chatterley  Iron  Com- 
pany  v.  North  Staffordshire  Ily.  Co.,  3  Nev.  &  Macn.,  238,  I  ])a6s 
it  sub  silentio.  But  as  to  Aberdeen  Commercial  Company  v.  Great 
North  of  Scotland  Ry.  Co.,  3  Nev.  &  Macn.,  205,  I  entirely  con- 
cur with  it,  and  I  take  the  liberty  of  saying  I  think  it  was  quite 
rightly  decided.  What  really  happened  there  was  this :  The  rail- 
way company  there  issued  a  notice,  saying,  "  Notice  is  hereby  given 
that  the  Great  North  of  Scotland  liailway  Company  do  not  pro- 
fess to  act,  and  do  not  act  as  carriers  of  the  under-mentioned  arti- 
cles, namely,"  and  then  they  set  forth  articles  of  manure  and  arti- 
cles of  a  like  nature,  and  I  suppose  they  relied  on  their  right  to 
say  they  would  be  common  carriers  of  certain  goods,  and  not  of 
other  goods ;  but  then  comes  in  this  special  jurisdiction  of  the 
railway  commissioners,  and  they  have  a  right  to  say  that  reason- 
able facilities  shall  be  given  for  receiving  and  forwarding  traffic, 
and  therefore  to  say  to  the  company,  you  shall  carry  these  articles 
which  you  said  you  would  not  carry.  Now,  if  the  notice  of  the 
railway  company  had  stopped  there,  I  think  it  would  be  clear  for 
the  reason  I  have  given  that  the  railway  commissioners  would 
have  authority  to  say,  "  You  shall  give  facilities  for  that  traffic." 
If  that  is  so,  that  is  not  affected  by  what  follows  in  the  notice, 
viz.,  "  The  company,  however,  at  the  request  of  parties,  and  upon 
certain  conditions,  and  at  agreed  rates  (but  not  otlierwise)  will  pro- 
vide wagons  or  locomotive  power,  or  both,  to  persons  desiring  the 
use  of  the  railways  owned,  worked,  or  used  by  the  company  for 
the  purpose  of  allowing  them  to  forward  any  of  the  above-named 
articles,  from  or  to  any  of  the  stations,  and  on  the  harbor  rails  at 
Aberdeen."  Well,  a  man  has  a  right  to  object  to  that,  viz.,  to 
object  to  having  to  make  an  agreement  on  conditions,  or  agreed 
rates,  or  otherwise ;  and  therefore  the  applicants  there  call  upon 
the  railway  commissioners  to  give  facilities  for  the  carriage  of 
that  traffic,  and  what  I  think  in  effect  the  railway  commissioners 
ordered,  and  the  Court  of  Session  in  Scotland  in  substance  held, 
was  that  such  facilities  should  be  given.  It  is  true  the  railway 
commissioners  raised  questions  about  rates,  and  the  learned  judges 
at  the  Court  of  Session  talked  about  rates,  but  to  my  mind  that 
was  incidental  only  to  their  decision,  whicli  was  that  the  railway 
company  should  carry  manure  under  the  provisions  of  the  Act  of 
Parliament  which  constituted  them.     1  think,  therefore,  that  that 
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judgment  is  in  no  way  inconsistent  with  what  seems  to  me  to  be 
the  obvious  meaning  of  the  first  part  of  s.  2  of  the  Railway  and 
Canal  Traffic  Act,  1854,  17  and  18  Vict.,  c.  31. 

Brett,  L.  J. — I  think  that  this  complaint,  assuming  the  facts 
stated  in  it  and  upon  which  it  is  founded  to  be  true,  does  not  raise 
a  matter  which  the  railway  commissioners  had  any  jurisdiction  to 
entertain.     The  complaint  is  founded  solely  upon  the  allegation 
that  there  has  been  an  overcharge,  in  the  sense  that  the  charge  wiis 
higher  than  the  amount  which  tiie  company  were  entitled  to  exact 
There  is  no  statement  that  that  overcharge  was  made  with  the 
intent  to  prevent  the  carriage  of  any  passenger  or  the  progress  of 
any  train,  and  there  is  no  statement  that  that  overcharge  is  of  such 
an  amount  or  of  such  a  nature  as  would  prevent  the  carriage  of  any 
passenger  or  forwarding  of  any  train  at  all,  and  it  is  on  account  of 
the  absence  of  either  ox  those  allegations  that  it  seems  to  me  that 
the  railway  ^commissioners  had  no  jurisdiction   to   entertain  the 
matter.     If  there  were  a  statement  in  the  complaint  that  the  orer- 
charge  was  done  with  the  intent  to  stop  the  running  of  a  train  or 
prevent  a  certain  number  of  trains  goin^,  as  at  present  advised,  I 
should  think  it  was  a  matter  within  the  jurisdiction  of  the  railway 
commissioners,  because  such  would  prevent   the  carriage  of  pas- 
sengers, and  I  am  also  inclined  to  think  that  if  the  statement  of  the 
complaint  were  that  there  was  not  simply  an  overcharge,  but  an 
overcharge  so  great  that  it  did,  in  fact,  prevent  passengers  going 
by  trains,  or  did  in  fact  prevent  any  train  being  put  on  the  line 
which  ought  to  be  there,  that  that  would  give  mem  jurisdiction 
and  that  it  would  be  the  duty  of  the  commissioners  to  entertain 
the  application.     It  is,  however,  consistent  with  this  complaint 
that  precisely  the  same  number  of  trains  run  and  the  same  number 
of  passengers  are  carried  as  if  the  allied  overcharge  had  never 
been  made,  and  I  think  therefore  that  the  railway  commissioners 
had  no  jurisdiction  to  entertain  this  complaint 

Cotton,  L.  J. — ^I  am  of  the  same  opinion.  The  complaint  i» 
simply  that  the  charges  made  by  the  railway  company  for  a  great 
many  of  their  journeys  are  beyond  those  which  their  special  Act 
of  !rarUament  or  the  general  acts  allow  them  to  charge,  and  in 
that  sense,  and  in  that  sense  only,  are-  excessive.  Now,  the  only 
question  we  have  to  determine  is  whether  this  comes  within  the 
words  of  the  second  section  of  the  Railway  and  Canal  Traffic  Act, 
1854,  on  a  reasonable  interpretation  of  those  words.  They  are  that 
the  company  "  shall  aflford  all  reasonable  facilities  for  the  receivins: 
and  forwarding  and  delivering  of  traffic"  upon  their  railway.  Can 
this  excessive  charge  be  said  to  be  a  refusal  of  reasonable  facilities! 
Now  what  I  think  comes  within  those  words  "  afford  all  reasonahle 
facilities,"  is  the  providing  proper  accommodation  in  the  stations 
and  in  the  carriages  for  the  receiving  and  forwarding  passengers^ 
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and  for  getting  them  in  and  ont  of  their  carria^s  and  the  like. 
The  mere  fact  that  the  charge  is  beyond  that  whi<m  Parliament  has 
sanctioned  is  not  in  my  opinion  a  refusal  to  afford  reasonable  facili- 
ties. It  may  be  the  charges  are  so  excessive  as  to  be  a  refusal  to  afford 
reasonable  facilities,  but  I  think  it  better  not  to  ^ve  any  opinion  on 
that  pointy  though,  as  at  present  advised,  if  cnarges  were  made 
either  as  regards  a  particular  train  or  as  regards  particular  stations 
to  such  an  amount  as  to  be  calculated  to  prevent  the  use  of  those 
trains,  or  the  traffic  to  those  stations,  that  would  be  a  refusal  to 
afford  reasonable  facilities  for  forwarding  passengers  by  those 
trains;  and  the  Kailway  Commissioners  might  have  power  to 
entertain  the  question  of  the  quantum,  if  it  was  shown  either  from 
the  excess  that  it  was  calculated  to  have  that  effect,  or  that  it  was 
done  for  the  purpose  of  having  that  result.  But  here  there  is 
nothing  of  the  sort  alleged,  and  the  mere  fact  of  the  charge  being 
beyond  the  parliamentary  limits  is  not,  in  my  opinion,  a  refusal  oi 
reasonable  facilities  within  the  meaning  of  the  enactment.  On  the 
case  of  Aberdeen  Commercial  Company  v.  Great  North  of  Scot- 
land Ry.  Co.,  3  Nev.  &  Macn.,  205,  1  wish  to  say  one  word.  Of 
course  we  are  not  bound  by  that  decision,  but  one  would  regard 
with  great  respect  any  opinion  expressed  by  judges  in  the  Court  of 
Session  in  Scotland.  But  there  was  in  tnat  case  a  preference  of 
one  particular  description  of  traffic  over  another,  because  the  com- 
pany acted  as  common  carriers  in  respect  of  goods  generally,  but 
as  regards  a  particular  kind  of  goods  they  said  they  would  not  act 
as  common  carriers,  and  would  only  carry  it  on  a  particular  con- 
tract. There  the  decision  was  that  the  company  were  really  afford- 
ing a  preference  in  favor  of  traffic  other  tnan  manure  to  the  dis- 
advantage of  this  particular  description  of  traffic,  and  that  I  think 
was  the  real  ground  of  the  decision  in  that  case. 
Appeal  dismissed,  and  order  for  prohibition  affirmed. 


Dyson,  Appellant, 

V. 

The  London  and  Northwkstebn  Railway  Company, 

Bespondents. 

(L.  B.y  Q.  B,  Dw.,  83.    March  29,  1881.) 

By  a  by-law  of  a  railway  coTiipany  ''any  person  travelliDg,  without  special 
penniBsion  of  some  duly  authorized  servant  of  the  company,  in  a  carriage 
or  by  a  train  of  a  class  superior  to  that  for  which  his  ticket  was  issued 
is  hereby  subject  to  a  penalty  not  exceeding  40«.,  and  shall,  in  addition, 
be  liable  to  pay  his  fare  according  to  the  class  of  carriage  in  which  he  is 
travelling  from  the  station  where  the  train  originally  started,  unless  he 
shows  that  he  had  no  intention  to  defraud."  The  defendant,  with  the 
intention  of  defrauding  the  company,  travelled  in  a  carriage  of  a  superior 
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class  to  that  for  which  his  ticket  was  issued,  and  having  been  charged 
under  the  by-law  was  convicted  in  a  penalty  of  10s.  and  costs. 

Seld^  that  the  by-law  was  illegal  and  void;  for,  assuming  that  it  could  be 
divided  after  the  words  ^'penalty  of  40«.,"  and  that  each  part  was  capa- 
ble of  being  enforced  apart  from  the  other,  the  first  part  was  repognant 
to  8  Vict.,  c.  20,  s.  103,  which  makes  a  fraudulent  intention  the  gist  of 
the  offence  of  travelling  without  having  paid  the  fare,  and  that,  if  taken 
as  a  whole  and  indivisible,  it  was  unreasonable  according  to  Watson  r. 
London  &  Brighton  Ry.  Co.,  4  C.  P.  D.,  118,  and  Saunders  t.  South 
Eastern  Ry.  Co.,  5  Q.  B.  D.,  458. 

Meldy  further,  that  the  conviction  must  be  ouashed,  for  it  was  founded  upon 
the  by-law,  and  could  not  be  upheld  as  disclosing  an  offence  under 
8  Vict.,  c.  20,  s.  103. 

Case  stated  by  justices  for  the  West  Riding  of  York  under  2(> 
and  21  Vict,  c.  43. 

The  appellant  appeared  npon  an  information  charging  that  he 
did  unlawfully  and  knowingly  travel  in  a  carriage  of  a  superior 
class  to  that  for  which  his  ticket  was  available,  belonging  to  the 
London  and  Northwestern  Railway  Company,  contrary  to  the 
by-laws  of  the  company,  and  was  convicted  in  tiie  mitigated  pen- 
alty of  10  shillings  and  costs. 

The  information  was  laid  under  the  8th  by-law  of  the  company, 
made  in  pursuance  of  8  Vict,  c.  20,  ss.  108,  109,  and  duly  certified 
by  the  Board  of  Trade.    It  is  as  follows : 

"Any  person  travelling  without  the  special  permission  of  some 
duly  authorized  servant  of  the  company  in  a  carriage  or  by  a  train 
of  a  superior  class  to  that  for  which  his  ticket  was  issued  is  hereby 
subject  to  a  penalty  not  exceeding  40  shillings,  and  shall  in  addition 
be  liable  to  pay  his  fare  according  to  the  class  of  carriage  in  which 
he  is  travelling  from  the  station  where  the  train  originally  started, 
unless  he  shows  that  he  had  no  intention  to  defraud." 

The  appellant  is  the  holder  of  a  second-class  contract  ticket 
between  Huddersfield  and  Marsden,  available  at  the  intermediate 
stations. 

The  due  publication  of  the  by-laws  under  8  Vict.,  c.  20,  s.  110, 
and  of  the  short  particulars  of  oflFences  and  penalties  under  s.  14^ 
WQS  admitted  by  the  appellant. 

It  was  proved  that  the  appellant  on  the  day  in  question  got  into 
a  first-class  carriage  at  Longwood,  one  of  the  intermediate  stations 
between  Huddei-sfield  and  Marsden,  and  there  alighted,  and  left 
the  station  without  having  paid  or  tendered  the  difference  nbetwee 
the  first  and  second-class  fares,  and  the  same  not  having  been 
demanded,  the  station-master  at  Marsden  not  noticing  from  what 
class  of  carriage  the  appellant  alighted,  but  the  necessity  for  a 
demand  was  waived. 

It  was  objected  on  the  part  of  the  appellant  that  the  case  of 
Bentham  v.  Hoyle,  3  Q.  B.  D.,  289,  had  already  decided  that  the 
by-law  of  another  company,  in  the  same  words  as  the  by-law  of  the 
respondent  company  and  made  in  pursuance  of  the  same  Act  of 
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Parliament,  was  ultra  vires,  and  that  the  case  could  not  therefore 
goon. 

It  was  contended  by  the  respondent  company  that  the  court,  in 
Bentham  v,  Hoyle,  3  Q.  B.  D.,  289,  did  not  actually  decide  the 
by-law  to  be  ultra  vires  the  company,  but  that  it  was  so  only  if  it 
made  fraudulent  intention  immaterial  in  the  case  of  the  penalty, 
and  they  further  contended  that  the  fraudulent  intention  was 
material  in  the  case  of  the  penalty,  and  that  the  by-law  was  there- 
fore good,  and  further  that  the  appellant  had  intended  to  defraud 
the  respondent  company  in  this  case. 

The  iustices  were  of  opinion  that,  looking  at  the  by-law  as  a 
whole,  Its  main  and  primary  purpose  is  to  prevent  persons  from 
travelling  on  the  railway  in  fraud  of  the  company  without  having 
paid  the  necessary  fare,  and  that  the  obligation  to  pay  the  addi- 
tional fare  from  the  station  where  the  train  originally  started  is 
subsidiary  only  to  such  primary  purpose,  and  they  found  as  a  fact 
that  the  appellant  intended  to  defraud  the  respondent  company, 
and  that  the  case  against  him  was  proved. 

Thequestions  for  the  opinion  ot  the  court  are : 

1.  Wnether  or  not  the  construction  put  upon  the  by-law  by  the 
respondents  is  the  correct  one  ? 

2.  Whether  the  appellant  was  rightly  convicted  ? 

Dodd,  for  the  appellant.  The  conviction  was  wrong,  for  the 
by-law  upon  which  it  is  founded  is  illegal  and  void.  The  Act  8 
Vict.,  c.  20,  s.  103,  deals  specifically  with  the  oflFence  of  travelling  in 
a  carriage  of  a  class  superior  to  that  for  which  the  ticket  is  issued, 
with  the  fraudulent  intention  of  avoiding  payment,  and  there  is  no 
power  to  make  by-laws  varying  this  section.  Secondly,  assuming 
that  there  was  power  to  make  such  a  by-law,  it  is  unreasonable 
for  it  imposes  two  penalties,  one  of  which  is  uncertain,  the  amount 
depending  not  upon  the  gravity  of  the  offence,  but  upon  the  dis- 
tance of  the  point  where  tne  train  first  starts.  Lastly,  tne  company 
had  no  power,  under  8  Vict.,  c.  20,  s.  108,  to  make  such  a  by-law 
affecting  persons  travelling  in  their  own  carriages,  the  enactment 
being  intended  to  apply  to  other  carriages  using  the  raflway. 
(Saunders  v.  South  Eastern  Ry.  Co.,  5  Q.  B.  D.,  456,  per  Cockburn, 
C.  J.)  The  words,  "  unless  he  shows  that  he  had  no  intent  to 
defraud,"  at  the  end  of  the  by-law  apply  to  the  whole  of  the 
clause,  and  it  is  not  divisible.  The  objection  to  the  by-law  on 
account  of  the  inequality  of  the  penalty  is  fully  discussed  and 
explained  in  Watson  v,  London  &  Brighton  Ry.  Co.,  4  C.  P.  D., 
118. 

Bosanquet,  for  the  respondents.  The  conviction  is  good.  The 
by-law  is  intended  to  make  a  similar  provision  to  that  in  8  Yict.,  c. 
20,  s.  103.  Secondly,  if  the  court  hold  the  by-law  to  be  bad,  the 
conviction  may  be  supported  under  s.  103.    Kail  way  companies 
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have  undoubtedly  power,  under  s.  108,  to  make  by-laws  respecting 
persons  travelling  m  their  own  carriages.  It  would  be  most  incon- 
venient if  they  had  power  to  make  regulations  concerning  passen- 
gers by  carriages  belonging  to  other  persons,  but  no  such  a  power 
with  regard  to  passengers  in  their  own  carriages.  The  power  to 
make  by-laws  is  a  general  one  with  regard  to  persons  travelling 
upon  the  railway,  and  s.  103  imposes  a  penalty  for  offences  by 
persons  travelling  in  carriages  belonging  to  the  company  or  other 
companies.  As  to  the  by-law  itself,  it  imposes  a  penalty  of  fortv 
shillings  for  travelling  without  having  paid  the  proper  fare,  and 
also  endeavors  to  create,  by  contract,  a  further  liability,  to  be  en- 
forced in  a  civil  court.  Watson  v.  London  &  Brighton  Ry.  Co., 
4  C.  P.  D.,  118,  has  decided  tliat  this  cannot  be  done,  and  that 
railway  companies  isannot  create  a  civil  liability  to  an  arbitrair 
fare  where  there  has  been  no  agreement  to  pay  it.  But  the  by-law 
is  divisible,  and  the  part  relating  to  the  penalty  may  be  taken  by 
itself  and  upheld  as  reasonable.  (Reg.  v.  Lundie,  31  L.  J.  (M.  CX 
157 ;  Reg.  v.  Saddlers'  Company,  32  L.  J.  (Q.  B.),  345,  per  Wilfe 
J.)  Even  if  the  by-law  cannot  be  divided,  and  it  is  held  that  the 
two  penalties  which  it  imposes  are  to  be  regarded  as  one  penalty, 
it  is  not  absolutely  necessary  that  the  penalty  should  be  of  an 
unvarying  amount.  (Brown  v.  Great  Eastern  Ky.  Co.,  2  Q.  B.  D., 
406.)  Lastly,  conceding  that  the  by-law  is  bad,  the  conviction  may 
be  8upix)rted  as  being  for  the  offence  described  in  8  Viet,  c.  20, 
8.  103.  (Shackell  y.  West,  29  L.  J.  (M.  C),  45^  The  reference  to 
the  by-law  in  the  information  is  immaterial.  The  offence  chai^ 
and  proved  is  punishable  under  the  statute. 

Dodd,  in  reply. — ^With  regard  to  the  last  point,  the  conviction 
must  follow  the  information,  and  the  offence  described  in  s.  103  is 
wholly  different  from  that  in  the  by-law.  With  regard  to  the 
divisibility  of  the  by-law,  it  cannot  possibly  be  varied  unless  the 
words  "  no  intent  to  defraud "  are  taken  to  apply  to  the  whole 
regulation.  Even  if  it  be  read  in  this  sense,  the  objection  remains 
that  it  dispenses  with  the  obligation  to  prove  the  intent  to  defraud, 
and  imposes  an  unreasonable  penalty. 

LiNDLEY,  J. — I  am  of  opinion  that  this  conviction  cannot  be 
supported.  The  information  upon  which  the  appellant  was  con- 
victed proceeded  upon  a  by-law  and  not  upon  the  Act  of  Par- 
liament. The  by-law  is  as  follows :  [The  learned  judge  read,  die 
by-law.].  The  first  question  raised  was  whether  a  railway  company 
has  any  power  to  make  by-laws  applicable  to  persons  travelling  in 
their  own  trains.  I  think  that  the  sections  which  give  railway 
companies  power  to  make  regulations  and  by-laws  are  so  worded 
as  to  justify  them  in  making  by-laws  applicable  to  persons  travel- 
ling by  their  own  trains.  Then  comes  the  question  as  to  the 
efficiency  and  validity  of  the  by-law.     Taking  it  in  its  natorai 
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meanisg,  it  appears  to  me  to  be  diviBible  into  two  parts.  The 
first  appears  to  be  that  any  person,  travelling  without  the  neces- 
sary permission  in  a  carriage  or  train  of  a  superior  class,  is  subject 
to  a  penalty  not  exceeding  40«.,  and  I  cannot  without  straining 
the  language  add  the  words  at  the  end  '^unless  he  shows  he 
had  no  intention  to  defraud,"  to  the  preceding  sentence,  which 
imposes  a  separate,  distinct,  and  additional  liability.  I  take  the 
meaning  to  be  that  a  man  who  travels  under  such  circumstances 
as  are  here  stated  is  to  be  subjected  to  a  penalty  of  40«.  simply  for 
the  offence,  and  further  that,  unless  he  shows  that  he  had  no  inten- 
tion to  defraud,  he  is  in  addition  to  be  liable  to  pay  the  fare  as 
mentioned  in  the  second  part  of  the  by-law.  The  consequence  of 
this  construction  is  that,  if  you  take  the  by-law  as  one  and  indi- 
visible, it  is  a  bad  by-law.  The  authorities  which  have  been  re- 
ferred to  show  that.  But  I  am  disposed  to  think  that  it  is 
divisible  after  the  words  40«.,  that  it  is  in  effect  two  by-laws  in  one, 
each  perfectly  distinct  and  capable  of  standing  or  falling  by  itself, 
and  we  have  to  consider  whether  the  part  relating  to  the  penalty 
is  good  or  bad.  For  this  purpose  we  must  contrast  this  part  of  it 
with  8.  103  of  the  Railway  Clauses  Consolidation  Act.  This  sec- 
tion applies  to  a  case  like  the  present,  and  imposes  a  penalty  of 
40«.,  but  under  circumstances  and  under  limitations  and  restric- 
tions which  are  omitted  from  the  by-law  altogether.  Sec.  103  is  as 
follows:  "If  any  person  travel  in  any  carriage  of  the  company 
without  having  previously  paid  his  fare  (which  must  mean  his  fare 
according  to  the  regulations  of  the  railway  company),  and  with 
intent  to  avoid  payment  thereof" — words  which  are  the  substance 
of  the  offence — then  he  is  to  be  subject  to  a  penalty  of  40^.  The 
railway  company  have  enlarged  these  words  in  this  very  material 
particular,  they  have  struck  oat  the  whole  gist  of  the  offence,  i.e., 
the  words  "  with  intent  to  avoid  payment  thereof,"  and  substituted 
no  equivalent  words.  So  that  if  a  man  travels  without  paying  his 
fare,  with  or  without  any  intention  to  defraud,  he  is  to  pay  4:0s, 

Then  looking  at  the  powers  to  make  by-laws  in  ss.  108,  109,  we 
have  that  expressed  which  I  suppose  would  be  implied,  that  the 
by-laws  must  oe  in  conformity  with  the  provisions  of  the  general 
and  the  special  act  So  that  the  conclusion  I  come  to  is  that  this 
by-law  as  a  whole  is  bad,  that  it  is  severable,  but  that  the  only  part 
which  is  material  to  the  present  purpose  is  bad,  being  in  direct 
contravention  of  s.  103,  The  cases  of  l)earden  v.  Townsend,  Law 
Eep.,  1  Q.  B.,  10,  and  Bentham  v,  Hoyle,  3  Q.  B.  D.,  289,  entirely 
support  this  view.* 

It  Las  been  contended  that  even  if  the  conviction  cannot  be 
supported  under  the  by-law,  it  can  under  s.  103  of  the  Railway 
Clauses  Consolidation  Act.  But  I  cannot  think  so.  The  appel- 
lant has  been  proceeded  against  and  convicted  under  a  by-law 
which  does  not  warrant  the  conviction,  and  not  under  s.  103,  and 
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BO  far  as  I  can  see  it  is  still  open  for  the  company  to  proceed 
against  him  under  that  section. 

Mathew,  J. — I  am  of  the  same  opinion  for  the  reasons  given  by 
my  Brother  Lindlev.  There  is  no  doubt  that  the  company  has  the 
power  to  make  by-laws,  and  did  make  this  by-law.  It  is  also  dear 
that  the  directions  contained  in  the  statute  as  to  by-laws  which  the 
company  are  entitled  to  make  have  not  been  observed.  The  by- 
law appears  to  have  been  framed  without  reference  to  the  statutory 
power  conferred  upon  the  company,  for  it  seems  to  have  been 
intended  to  secure  to  the  company  more  than  Parliament  intended 
they  should  have.  I  think  the  company  should  be  held  to  a  strict 
observance  of  the  law  in  this  respect,  and  the  principle  that  by- 
laws may  be  upheld  because  they  are  partly  good  is  a  dangerous 
one.  They  are  regulations,  the  admmistration  of  which  is  en- 
trusted to  the  officials  of  railway  companies — officials  scatteiied 
over  the  whole  countiy — and  regulations  likely  to  be  enforced 
without  much  consideration  for  those  against  whom  they  are 
directed,  whenever  it  is  supposed  that  there  has  been  an  intention 
to  defraud  the  company.  I  agree  that  a  by-law  may  be  divisible, 
and  applying  the  principle  to  the  present  case,  it  appears  to  me  to 
be  fatal  to  the  by-law,  for  I  think  the  division  is  where  my  Brother 
Lindley  has  pointed  out.  The  by-law  is,  in  point  of  fact,  two  by- 
laws put  together,  each  of  which  is  bad,  and  each  of  which  appeaia 
to  be  in  contravention  of  the  general  law. 

Judgment  for  the  appellant. 


ADDEKDA. 


BEIIJG    A    STATEMEI^T     OF    POIKTS    DECIDED    IN    CASES    NOT 

REPORTED. 


The  general  solicitor  of  the  plaintiff  corporation,  being  an  oflBcer 
unknown  to  the  articles  of  incorporation  and  the  by-laws,  has  no 
authority  to  institute  and  prosecute  suits  without  the  sanction  of 
the  board  of  directors ;  and  such  sanction  not  appearing  in  this 
case,  the  suit  was  dismissed  on  motion.  Des  Moines,  etc.,  R.  K. 
Co.,  V.  Chicago,  etc.,  R.  R.  Co.,  U.  S.  C.  C.  Iowa,  C.  D.,  Jan.  21, 
1881 ;  7  Fed.  Reporter,  748. 

Plaintiff  went  to  defendant's  depot  in  Philadelphia  with  nine 
trunks,  to  take  passage  with  his  family  to  Chicago.  He  applied  to 
the  baggage-master  tor  checks  for  his  baggage,  but  was  informed 
that  he  must  first  procure  tickets ;  while  he  was  absent  for  that 
purpose,  the  baggage-master  caused  his  baggage  to  be  weighed, 
checked,  and  put  into  the  baggage-car.  Upon  the  return  of 
plaintiff  with  his  tickets,  he  was  iniormed  that,  under  the  rules  of 
the  company,  the  tickets  were  not  sufficient  to  transfer  all  hia 
baggage ;  for  the  excess  a  charge  was  made  which  plaintiff  refused 
to  pay.  He  demanded  his  checks ;  these  were  refused  unless  the 
extra  charge  was  paid.  He  then  demanded  his  trunks,  but  the 
baggage-master  refused  to  deliver  them,  for  the  reason  that  thej 
were  covered  with  other  baggage  and  could  not  be  reached  before 
the  time  for  starting  the  train.  Plaintiff  declined  to  go  on  the 
train ;  his  baggage  went  through  to  Chicago,  and  the  night  after 
its  arrival  the  depot  was  struck:  and  set  on  fire  by  lightning,  and 
it,  with  the  baggage,  except  two  trunks  and  some  loose  articles, 
was  destroyed.  The  trial  court  found  that  there  was  no  reason- 
able excuse  for  the  i-efusal  to  restore  the  baggage  to  plaintiff.  In 
an  action  for  the  conversion  of  the  baggage,  held^  that  the  facts 
authorized  a  finding  of  a  conversion  at  Philadelphia.  McCormick 
V.  P.  C.  R.  R.  Co.  (49  N.  Y.,  303)  distinguished. 

It  appeared  that  after  plaintiff  had  determined  not  to  take  the 
train,  ne  called  upon  defendant's  president  and  requested  him  ta 
cause  the  baggage  to  be  taken  off  at  Pittsburg,  as  ne  intended  to 
stop  there.  The  president  gave  the  necessary  directions,  and  the  bag- 
gage-master telegraphed  to  Pittsburg;  but  the  baggage  was  not 
stopped.  The  baggage-master  alsa  gave  to  plaintiff  an  order  for 
the  delivery  of  the  baggage  at  Pittsburg  witliout  checks.     During 
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tiie  saune  dmj  plaintiff  reqneeted  the  baffgace-master  at  PhUa- 
delpLia  to  oonntennand  the  ord^'  to  stop  ue  baggage,  as  he  had 
coDciaded  to  go  through  to  Chicago  witnoat  stopping.  PhdntifE 
took  a  train  the  same  evening;  on  arriving  at  Fittsbmg  he 
presented  the  order*  and  was  informed  that  the  baggage  had  gone 
on.  He  expressed  his  gratification,  and  took  an  order  from  the  oag- 
Xa^master  to  the  one  at  Chicago  directing  the  delivery  of  the 
ba^^age  without  checks^  Upon  his  arrival  at  Chicago  he  claimed 
and  took  po(se€s^ion  of  the  baggage  saved.  Hdd  (Folgeb,  J.,  dis- 
senting^  that  by  the  acts  of  plaintiff  sabseqnent  to  the  conversion, 
he  resumed  control  of  his  baggage  in  the  condition  it  was  on  board 
the  train,  and  elected  to  hold  defendant  as  carrier ;  that,  as  soch, 
it  was  not  liable  for  the  loss,  and  for  the  original  conversion  was 
only  liable  in  nominal  damages.  (Argued  February  26,  1880 ;  de- 
cided March  19, 18S0.)  McCormick,  K^pondent,  v.  Pennsylvania 
Central  R.  R.  Co.,  Appellant,  80  Xew  York  Reports,  353, 

Section  43  of  the  (Missouri)  railroad  law  (Wag.  Stat,  310\ 
making  railroad  companies  liable  in  double  damages  for  stock 
killed  by  them  in  consequence  of  failure  to  erect  and  maintain 
fences,  is  not  obnoirious  to  either  the  5th  or  the  14th  amendment 
to  tlie  Constitution  of  the  United  States,  both  of  which  prohibit 
the  taking  of  property  without  due  process  of  law.  Neither  is  it 
in  conflict  with  section  8,  article  11,  of  the  constitution  of  Missouri 
of  1875,  which  declares  that  the  clear  proceeds  of  all  penalties  and 
forfeitures  shall  belong  to  the  public-school  fund.  Spealman  f. 
Missouri  Pacific  R.  R.  Co.,  Appellant,  71  Missouri  Reports,  434. 
(April  Term,  1880.) 

The  word  "  town"  as  nsed  in  the  constitution  of  this  State  de- 
notes a  civil  division  composed  of  contiguous  territory  ;  and  under 
the  power  granted  to  county  boards  by  the  statute  "  to  set  off,  or- 
ganize, vacate,  and  cliange  the  boundaries  of  the  towns  in  their 
respective  counties"  (R.  S.,  sec.  670,  subd.  1),  such  a  board  cannot 
make  a  valid  order  changing  the  bonndaries  of  a  town  so  that  it 
shall  consist  of  two  separate  and  detached  tracts  of  land.  Chicago, 
etc.,  R.  R.  Co.  V,  Town  of  Oconto,  50  Wisconsin  Reports,  189. 
(September  21,  1880.) 

Th'e  act  of  Congress  passed  in  June,  1870,  providing,  amonff 
other  things,  that  "  all  railway  companies  desiring  to  nse  the  said 
bridge  shall  have  and  be  entitled  to  equal  rights  and  privileges  in 
the  passage  of  the  same,  and  in  the  use  of  the  machinery  and  fix- 
tures thereof,  and  of  all  the  approaches  thereto,  under  and  upon 
such  terms  and  conditions  as  shall  be  pi'escribed  by  the  District 
Court  of  the  United  States,"  etc.,  does  not  confer  upon  such  court 
jurisdiction  over  a  controversy  relating  solely  to  the  compensation 
which  is  due  the  corporation  for  the  use  of  the  bridge. 

Where  a  corporation  incorporated  by  the  legislatures  of  Canada 
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and  New  York  for  the  purpose  of  building  a  bridge  constructs  it, 
in  part,  over  public  navigable  waters  of  the  United  States,  it  seems 
tbat  Congress,  under  the  power  conferred  upon  it  by  the  Constitu- 
tion to  regulate  commerce,  has  the  right  to  prescribe  what  com- 
pensation it  shall  charge  for  its  use. 

As  the  exercise  of  judicial  functions  alone  is  involved  in  deter- 
mining the  amount  ox  such  compensation,  Congress  can  confer  the 
autliority  necessary  for  this  purpose  upon  a  federal  court. 

As  the  right  to  charge  such  tolls  as  the  judgment  of  its  officers 
miglit  warrant  constituted  the  essential  value  of  such  company's 
franchise,  it  will  not  be  inferred  that  Congress  intended  to  interfere 
therewith,  if  the  langua^  of  the  act  is  inconsistent  with  a  less 
violent  purpose.  Canada  Southern  R.  R.  Co.  v.  International 
Bridge  Co.,  U.  S.  Dist.  Ct.,  N.  D.  New  York,  1881 ;  8  Fed.  Re- 
porter, 190. 

Proof  that  a  railroad  company  paid  a  bridge-builder  for  work 
done  on  one  of  its  bridges  upon  estimates  made  by  the  company's 
agents  as  the  work  progressed,  is  sufficient  proof  from  which  a 
finding  may  be  made  that  such  bridge-builder  was  a  "  contractor" 
within  the  meaning  of  chapter  136  of  the  laws  of  1872.  (Kansas 
Comp.  Laws  of  1879,  p.  785.) 

Wliere  a  railroad  company  entirely  removes  an  old  bridge,  and 
snpplies  its  place  with  a  new  and  larger  one,  constructed  of  iron, 
with  cut-6tone  abutments  imbedded  in  the  earth,  Add,  that  the  con- 
struction of  such  new  bridge  is  a  "  construction"  of  a  "  part"  of 
the  company's  road,  within  tlie  meaning  of  the  statute  above  cited. 
Atchison,  etc.,  R.  R.  Co.  v.  McConnell  et  al.,  25  Kansas  Reports, 
370.    (January  Term,  1881.) 

Where  0.  executed  a  written  contract  to  a  railway  company, 
whereby  he  relinquished  to  the  company  a  right  of  way  of  100  feet 
in  width  over  his  land,  upon  the  consideration  that  the  company 
would  commence  and  complete  its  road  in  one  year  from  the  date 
of  the  contract,  and  in  an  action  thereafter  brought  by  C.  against 
the  company  for  damages  sustained  by  reason  of  the  construction 
of  the  road  over  such  right  of  way,  a  contemporaneous  paro^ agree- 
ment was  offered  by  C.  that  the  company  lurther  agreed,  as  con- 
Bideration  for  such  right  of  way,  to  give  him  an  annual  pass  for 
life  over  its  road  and  make  him  a  deduction  of  $10  on  each  car 
shipped  by  him  thereon,  and  on  failure  to  comply  with  these  con- 
ditions, to  permit  him  to  retain  his  claim  for  damages, — hdd,  the 
evidence  was  inadmissible,  as  it  would  have  enlarged  the  written 
contract  and  varied  materially  its  terms.  Cornell  et  al.  v.  St. 
Louis,  etc.,  R.  R.  Co.,  25  Kansas  Reports,  613.  (January  Term, 
1881.) 

In  an  action  to  recover  damages  for  an  alleged  fraud,  plaintiff's 
complaint  averred  and  he  gave  evidence  on  the  trial  showing  the 
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following  facts :  In  March,  1872,  plaintiff  was  a  director  and  the 
president  of  a  certain  railroad  corporation ;  prior  to  hie  election  to 
those  offices  the  corporation  had  made  a  contract  with  one  F.  P.  B. 
to  build  and  equip  its  railway ;  after  such  election  plaintiff  pur- 
chased of  F.  P.  B.  an  interest  in  said  contract.  At  the  time  aiore- 
fiaid  the  corporation  owed  plaintiff  $27,500 ;  the  total  number  of 
its  shares  then  issued  was  117,  of  which  plaintiff  held  60.  On 
March  27,  1872,  the  defendants  B.  and  S.  entered  into  a  written 
contract  with  plaintiff  by  which,  in  consideration  of  the  afisignment 
to  them  of  his  claims  against  the  corporation,  his  stock,  and  "  any 
interest  he  might  have  in  the  construction  contract,"  tiey  agreed 
to  pay  him  the  sum  owing  to  him  by  the  corporation  as  aforesaid, 
and  to  deliver  to  him  2000  shares  of  its  fml-paid  capital  BtocL 
Said  defendants  required  plaintiff  to  resign  tne  presidency  and 
dii'ectorship,  and  to  use  his  influence  to  canse  other  directors  to 
resign  to  make  room  for  them  and  other  directors  of  their  selec- 
tion. Plaintiff  performed  the  contract  on  his  part,  resigned  his 
said  offices,  and  procured  other  directors  to  resign,  and  said  def end- 
Ants  and  othera  nominated  by  them  were  chosen  tx)  fill  the  vacant 
places.  Said  defendants  paia  to  plaintiff  the  sum  specified,  and 
-delivered  to  him  certificates  purporting  to  represent  2000  shares 
of  the  stock,  with  the  representation  that  it  was  full-paid  stock. 
The  complaint  also  alleged,  and  plaintiff  offered  to  show  on  the 
trial,  that  the  said  stock  was  not  full-paid  stock,  but  the  certificates 
were  unlawfully  issued  without  any  consideration,  for  thepurpose 
of  making  up  stock  to  be  delivered  under  the  contract.  This  evi- 
dence was  objected  to  and  excluded,  and  plaintiff  was  non-suited 
on  the  ground  that  the  contract  of  plaintiff  with  B.  and  S.  was 
void  because  the  assignment  to  him  oi  an  interest  in  the  construc- 
tion contract  when  he  was  president  and  a  director  of  the  corpora- 
tion, and  his  holding  and  undertaking  to  transfer  such  interest, 
also  the  arrangement  to  transfer  the  direction  and  control  of  the  cor- 
poration to  fi.  and  S.  without  the  consent  of  all  the  then  stock- 
holders, were  against  public  policy.  Held^  error;  that  plaintiff, 
ha\ang  performed  on  his  part,  was  entitled  to  have  full-paid  stock, 
and  tiie  obligation  to  him  could  not  be  discharged  by  the  delivery 
of  spurious,  worthless  stock  wrongfully  issued  without  any  con- 
sideration ;  that  it  wajs  to  be  presumed  that  the  construction  con- 
tract was  valid,  and  although  plaintiff  while  acting  as  director  was 
under  the  disability  which  attaches  to  all  trustees,  and  could  not 
make  a  profit  to  himself  in  his  dealings  with  the  corporation,  yet 
the  assignment  to  him  of  an  interest  in  said  contract  did  not  make 
it  void,  nor  was  the  assignment  absolutely  void ;  it  was  at  most 
fiimply  voidable  at  the  election  of  the  corporation ;  and  as  plaintiff, 
without  any  attempt  to  perform  and  before  any  objection  was 
made  by  the  corporation  or  its  stockholders,  assigned,  as  he  was 
competent  to  do,  to  B.  and  S.,  who  were  competent  to  take,  they 
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jicquired  whatever  interest  lie  had  in  that  contract;  also,  that, 
assuming  it  was  part  of  the  scheme  that  plaintiff  should  transfer 
the  control  and  management  of  the  corporation,  he  had  the  right 
to  transfer  all  his  stock  and  interest,  and  with  it  the  control  which 
he  had  a  right  to  exercise,  as  he  held  the  niajoritj  of  the  stock 
then  issued ;  and  that,  in  the  absence  of  proof  of  any  wrongful 
or  fraudulent  intent,  no  policy  of  the  law  was  violated  by  the 
arrangement. 

It  seems  that  plaintiff  would  not  have  been  permitted  to  make 
a  profit  to  himself  in  his  dealings  with  the  corporation ;  and  if  his 
assignor  and  himself  had  been  allowed  by  the  corporation  to  go  on 
and  complete  the  construction  contract,  it  could  have  requirea  him 
to  account  for  all  the  profits  made  by  him. 

It  seems,  also,  that  if  plaintiff  had  attempted  such  a  performance 
while  he  was  a  director,  the  stockholders  could  have  intervened  by 
£uits  in  equity  to  nullify  the  contract  as  to  him,  or  to  restrain  him 
from  such  performance. 

As  to  what  is  a  proper  measure  of  damages  in  such  an  action, 
quaere.  (Barnes  v.  Brown  [11  Hun,  315] ,  reversed.)  Barnes,  Ap- 
pellant, V.  Brown  et  al.,  Eespondents,  80  New  York  Beports,  527. 
(Argued  March  8,  1880 ;  decided  April  6, 1880.) 

Eailroad  companies  are  not  authorized  to  carry  on  an  express 
business. 

A  temporary  injunction  granted  to  enjoin  a  railroad  company 
from  charging  a  certain  express  company  higher  rates  than  were 
charged  to  other  specified  companies  by  the  same  railroad.  South- 
ern Express  Co.  v.  Memphis,  etc.,  R.  R.  Co.,  U.  S.  C.  C,  E.  D. 
Arkansas,  July,  1881 ;  8  Fed.  Reporter,  798. 

Under  our  statute  (R.  S.,  sec.  2189),  the  landlord  may  recover 
rent  from  one  found  in  possession  of  the  land  and  who  entered 
xmder  the  tenant. 

A  railroad  company  built  a  spur-track  across  plaintiff's  land,  paid 
him  rent  for  a  portion  of  the  time  the  land  was  thus  occupied,  and 
afterwards  continued  the  occupation  with  his  assent,  until  its  whole 
road  (including  said  spur-track)  passed  into  defendant's  hands  under 
a  foreclosure  sale;  and  defendant  continued  the  occupation,  with- 
out any  notice  to  plaintiff  of  a  claim  to  hold  adversely  to  him. 
Held^  \hsX  the  presumption  is  that  defendant  held  as  plaintiff's 
iienant. 

In  the  absence  of  any  agreement  as  to  the  amount  of  the  rent, 
the  landlord,  under  the  statute,  may  recover  for  the  use  and  occu- 
pation what  it  was  reasonably  worth. 

Where  the  tenancy  was  not  for  any  definite  period,  the  fact  that 
the  landlord  commenced  proceedings  against  the  tenant  railroad 
company  to  compel  it  to  pay  for  the  lot,  which  proceedings 
resulted  in  a  surrender  of  the  possession  to  him,  will  not  prevent 
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his  recovering  for  the  nfie  and  occupation  prior  to  the  commence- 
ment of  thoee  proceedings. 

Where  there  is  evidence  to  support  the  verdict  as  to  the  amount 
of  damages,  and  the  court  below  refuses  a  new  trial,  this  court  will 
not  reverse  as  for  excessive  damages.  Wittman  v,  Milwaukee,  etc., 
E.  R.  Co.,  51  Wisconsin  Eep.  89.     (January  11,  1881.) 

A  license  to  use  a  patented  invention  upon  the  locomotives  used 
by  a  railroad  company  on  its  road,  or  on  "  any  road  or  roads  now 
owned  or  that  may  hereafter  be  owned  or  operated  by  said  com- 
pany," embraces  not  only  locomotives  in  use  at  the  date  of  the  li- 
cense upon  roads  then  owned  and  operated  by  the  company,  but 
also  sucn  other  locomotives  as  it  might  thereafter  use,  and  other 
roads  which  it  might  thereafter  operate. 

One  who  grants  to  a  railroad  company  a  license  to  use  a  patented 
invention  on  roads  "  that  may  hereafter  be  owned  or  operated  by 
said  company"  cannot  subsequently,  upon  a  bill  to  restrain  the 
company  from  the  use  of  the  invention,  call  in  question  the  1^1 
right  oi  the  company  to  operate  other  roads.  Matthew  v.  The 
Pennsylvania  R.  E.  Co.,  U.  S.  C.  C,  E.  D.  Penna.,  June  22, 1881; 
8  Fed.  Reporter,  44. 

Conductors  and  engineers  are  not  fellowHservants,  so  far  as  re- 
gards the  performance  of  the  duty  therein  specified,  under  the  fol- 
lowing order :  "  Conductors  must,  in  all  cases,  while  running  by 
telegraph  or  special  orders,  show  the  same  to  the  engineer  of  their 
train  before  leaving  stations  where  the  orders  are  received.  The 
engineer  must  read  and  understand  the  order  before  leaving  the 
station." 

A  railroad  company  is  not  liable  to  an  employ^  who  is  injured  by 
the  negligence  of  a  co-empl6y6  of  whose  negligent  character  it  had 
been  notified,  provided  the  accident  which  occasioned  the  injury 
occurred  before  the  expiration  of  a  reasonable  time  for  the  com- 
pany to  take  proper  action  in  the  premises  after  such  notice  had 
been  given. 

Four  weeks  would  not  be  an  unreasonable  time  under  the  cir- 
cumstances of  this  case.  Ross  v.  Chicago,  etc.,  R.  R.  Co.,  U.  S.  C. 
C,  Minnesota.,  June  24, 1881 ;  8  Fed.  Kep,  544. 

Where  the  general  management  and  control  of  the  property, 
business,  and  affairs  of  a  corporation  were  vested  in  the  board  of 
directors  and  president ;  ana  the  corporation  was  given  power  by 
the  charter  to  issue  and  sell  bonds  and  execute  a  mortgage  to  secure 
the  same  ;  and  the  charter  required  the  concurrence  of  the  stock- 
holders to  authorize  a  different  measure  (consolidation  with  another 
company), — keldy  that  the  board  of  directors  and  president  had  the 
power,  without  the  concurrence  of  the  stockholders,  to  authorize 
the  issue  of  bonds  and  the  execution  of  a  mortgage  upon  the 
property  of  the  company  to  secure  them. 
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The  corporation  was  organized  nnder  the  laws  of  Eentncky,  and 
its  property  located  there.  Ueld^  that  a  mortgage  of  its  property 
could  be  legally  acknowledged  by  the  president  of  the  company  in 
Ohio. 

The  charter  provided  that  "  foreclosure"  should  not  take  place 
until  90  days'  notice  had  been  ffiven  by  publication,  lleld^  that 
such  notice  applied  to  the  foreclosure  itself,  not  to  the  bringing  of 
a  suit  for  foreclosure. 

On  demurrer  to  the  cross-bill  of  the  Farmers'  Loan  &  Trust 
Co.  it  appeared  that  the  Kentucky  &  Great  Eastern  Ry.  Co.,  in 
1872,  executed  a  mortgage  to  the  Farmers'  Loan  &  Trust  Co.  upon 
its  entire  line  of  railroad  extending  from  Newport,  Kentucky, 
along  the  southern  bank  of  the  Ohio  River,  to  Catlettsburg,  Ken- 
tucky, "  as  the  same  is  now  or  may  hereafter  be  located  or  con- 
structed." The  railroad  company,  at  that  time,  had  no  power  to 
build  such  a  line  of  road,  unless  it  came  within  the  power  to  build 
branches  to  its  main  line.  It  was  alleged  that  in  July,  1871,  the 
owners  of  the  Maysville  &  Big  Sandy  K.  R.  sold  tliat  road,  with 
all  its  rights  and  f  i*anchises,  to  the  Kentucky  &  Great  Eastern  Co.^ 
and  that  on  the  15th  of  June,  1873,  said  sale  was  confirmed  and 
ratified  by  said  owners.  The  Kentucky  &  Great  Eastern  Co.  had 
the  power,  under  its  charter,  upon  the  assent  of  the  holders  of  a 
majority  in  value  of  its  stock,  to  purchase  and  hold  any  other  road 
in  or  out  of  the  State  of  Kentucky.  Hdd^  {a)  that,  under  the  facts 
alleged  and  the  terms  of  the  mortgage,  said  line  from  Newport  to 
Catlettsburg  was  not  a  branch  of  a  road  which  said  Kentucky  & 
Great  Eastern  Co.  was  authorized  to  build ;  (J>)  that  the  Kentucky 
&  Great  Eastern  Co.  had  no  right,  so  far  as  the  cross-bill  shows, 
to  acquire  said  MavsviUe  &  Big  Sandy  R  R.  without  the  concur- 
rence of  the  stockdolders  of  the  former,  and  such  concurrence  is  not 
allied. 

Sdd  further^  that,  under  the  allegations  of  the  cross-bill  and 
the  terms  of  the  mortgage,  said  Maysville  &  Big  Sandy  R.  R.  was 
not  intended  to  be  convoyed  as  after-acquired  property. 

Qusare :  The  Kentucky  &  Great  Eastern  Co.  having,  at  the  time 
of  the  execution  of  the  mortgage,  no  authority  to  acquire  said 
Maysville  ife  Big  Sandy  R.  R.,  whether,  although  it  might  have 
been  intended  so  to  convey  said  latter-named  rauroad  as  after-ac- 
quired property,  it  would  have  passed  under  said  mortgage,  the 
same  being  ultra  vires.  Hodder  v.  Kentucky,  etc.,  R.  R.  Co.,  7 
Fed.  Reporter,  793. 

The  legislature  of  Wisconsin  passed  an  act  whereby  it  authorized 

the  defendant  to  subscribe  to  the  capital  stock  of  a  particular  rail* 

^road,  and  to  make,  issue,  and  deliver  to  such  company  its  bonds, 

etc.,  provided  a  majority  of  the  legal  voters  of  the  defendant 

municipality  shall  first  have  voted  in  favor  of  such  subscription,  aa 
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also  in  favor  of  a  proposition,  in  writing,  stating  the  amount,  kind, 
and  description  oi  stock  or  bonds,  etc,  to  be  subscribed,  submitted 
by  such  radroad.  The  statute  set  no  limit  to  the  amount  of  such 
subscription,  except  that  the  city  authorities  could  make  only  such 
subscription  and  issue  such  amount  of  bonds  as  called  for  by  this 
proposition.  In  an  action  brought  by  holders  of  coupons  attached 
to  these  bonds,  held^  such  statute  is  not  in  conflict  with  section  3 
of  article  11  of  the  constitution  of  Wisconsin,  providing  for  a 
restriction  upon  the  power  of  municipalities ;  among  other  things, 
to  borrow  money,  contract  debts,  and  loan  their  credit 

A  federal  court,  when  determining  the  rights  of  parties  under  a 
State  law,  will  never,  in  a  doubtful  case,  adjudge  such  law  to  be  in 
conflict  with  the  constitution  of  the  State,  unless  sustained  in  so 
doing  by  some  distinct  adjudication  of  the  highest  court  of  the 
State.  (Foster  u  City  of  K!enosha,  12  Wis.,  618,  and  Fisk  tJ.  Citv  of 
Kenosha,  26  Wis.,  23,  examined  and  distinguished^  Smith  v.  ^'itj 
of  Fond  du  Lac,  Higgins  v.  Same,  U.  S.  C.  C,  E.  D.  Wisconsin, 
July  12, 1881 ;  8  Fed.  Keporter,  289. 

Where  authority  is  given  to  a  corporation  to  issue  bonds,  and 
those  bonds  recite  upon  their  face  tnat  they  were  issued  in  pnrBn- 
ance  of  such  authority,  such  recital  imports  a  compliance  widi  the 
requisites  prescribed,  and  the  corporation  is  estopped  as  against  a 
bona-flde  holder  from  proving  that  such  recital  is  untrue.  (Harter 
1).  Kernochan,  103  U.  S.  Reports,  562,  approved.)  Bonham  et  aL  v. 
Needles  et  aL,  103  U.  S.  Eeporte,  648. 

Where  the  plaintifTs  injury  is  occasioned  in  part  by  his  own 
negligence,  he  cannot  recover  tnough  the  defendant  is  in  fault  also. 

The  crossing,  where  the  injury  complained  of  in  this  action  oc- 
curred, was  one  with  which  the  plain  tin  was  familiar  and  one  which 
he  had  often  passed.  Above  it  was  the  usual  sign  to  ^' Look  oat 
for  the  cars,"  printed  in  large  letters,  and  at  that  place  the  hi^rh- 
way  and  railroad  were  nearfy  on  a  leveL  Away  from  it,  at  a  ais- 
tance  of  20  rods  in  the  direction  from  which  the  train  in  question 
came,  was  the  depot  nearest  it  in  that  direction.  Tliis  stretch  of 
track  was  in  full  view  of  the  plaintiff  while  still  600  feet  from  the 
crossing,  and  at  33  feet  from  such  crossing  one  could  see  a  distance 
of  some  20  rods  beyond  the  depot.     If,  at  any  time  after  the  train 

Eassed  the  depot,  the  plaintiff  had  looked  in  that  direction,  he  would 
ave  seen  it ;  and,  if  not  then  too  near  the  train  for  escape,  by 
stopping  his  horse  he  could  have  avoided  the  accident  On  a 
motion  to  nonsuit,  Jield^  that  these  facts  show  contributory  negli- 
gence on  the  part  of  the  plaintiff,  though  the  train  was  not  a  regu- 
lar one,  and  no  train  was  due  at  the  time ;  though  it  was  moving  at 
an  unusual  and  dangerous  rate  of  speed ;  thou^  it  did  not  stop  at 
tlie  depot  as  trains  usually  but  not  always  do ;  and  though  no  warn- 
ing was  given  of  its  approach,  by  blowing  the  whistle  or  ringing 
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the  bell,  after  sneli  depot  was  passed.    Schofield  v.  Chicago,  etc., 
E.  R.  Co.,  U.  S.  C.  C,  Missouri,  June  1881 ;  8  Fed.  Reporter,  488. 

Instructions  that  although  there  was  no  statutory  obligation  which 
required  the  railroad  company  to  rins  a  bell  when  approaching  a 
private  crossing,  the  jury  might  find  it  was  negligence  to  omit  to 
do  this  when  running  at  a  high  rate  of  speed,  at  a  time  when  the 
view  of  the  train  was  so  obstructed  by  cars  on  a  side  track  as  to 
render  the  use  of  the  crossing  peculiarly  hazardous ;  that  a  railroad 
company  ordinarily  has  the  right  to  run  its  trains  at  any  rate  of 
speed  it  thinks  proper,  but  that  the  condition  of  the  crossing  might 
impose  some  restrictions  upon  this  right,  and,  under  the  circum- 
stances, the  jury  might  predicate  negligence  upon  excessive  speed ; 
that  one  using  such  crossing  must  use  all  his  faculties  to  ascertain 
whether  or  not  he  could  do  so  safely ;  that  one  has  the  right  to 
assume  that  the  company  would  use  more  than  ordinary  care  in 
approaching  a  crossing  so  obstructed, — heldy  to  be  unexceptionable. 
Meld  also  J  that  evidence  was  properly  admitted  to  show  now  long 
the  empty  freight  cars  had  been  allowed  to  stand  on  the  side  tnj& 
prior  to  the  occurrence  of  the  accident.  Thomas  v,  Delaware,  etc., 
R.  R  Co.,  U.  S.  0.  C,  K  D.  New  York,  Sept.  1,  1881 ;  8  Fed. 
Reporter,  728. 

Action  brought  by  Cobb  against  the  railway  company  to  re- 
cover for  supplies  furnished  for  the  subsistence  of  persons  working 
in  the  construction  of  the  defendant's  road.  Trial  at  the  Septem- 
ber Term,  1880,  of  the  Franklin  District  Court,  and  judgment  for 
the  plaintiff.     The  defendant  brings  the  case  here. 

Per  Curiam :  This  action  was  brought  by  A.  V.  Cobb  against 
the  St.  Louis,  Kansas  &  Arizona  Ry.  Co.,  under  §  1,  ch.  136  of  the 
Laws  of  1872  (Comp.  Laws  1879,  p.  785),  to  recover  of  the  rail- 
way company  for  supplies  f umishea  for  the  subsistence  of  persons 
working  in  the  construction  of  its  road.  The  judgment  of  the 
court  below  was, in  favor  of  the  plaintiff  and  against  the  defend- 
ant ;  but  it  must  be  reversed,  upon  the  authority  of  the  case  of 
Wells  V.  Mehl,  26  Kan.,  206.  The  supplies  were  not  furnished  to 
the  railway  company,  nor  were  they  furnished  to  a  contractor  with 
the  company,  nor  even  to  a  sub-contractor,  but  to  a  sub-sub-con- 
tractor (if  we  may  be  allowed  to  use  the  expression) ;  that  is,  to  a 
person  contracting  and  acting  under  a  sub-contractor.  Jay  Gould 
was  the  contractor ;  Manderville,  Dowling  &  Co.  were  ttie  sub-con- 
tractors ;  and  Mastin  Bros,  were  the  sub-sub-contractors,  and  the 
persons  to  whom  plaintiff  furnished  supplies. 

Among  the  agreed  facts  of  the  case,  upon  which  the  court  below 
rendered  its  judgment,  are  the  following : 

"  4.  It  is  admitted  by  the  defendant  that  the  plaintiff  supplied 
said  Mastin  Bros.,  while  so  engaged  upon  said  contract,  with  pro- 
visions and  goods  used  by  them  in  subsistence  in  carrying  on  said 
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work,  and  that  on  the  22d  day  of  March,  1880,  there  was  a  balance 
dae  the  plaintiff  from  said  Mastin  Bros,  of  $333.16,  on  account  of 
the  goods  and  provisions  so  furnished  incurred  in  carrying  on  said 
work ;  and  said  indebtedness  has  not  been  paid. 

"  5.  It  is  admitted  and  agreed  that  the  railway  company  defend- 
ant had  paid  Jay  Gould  in  full,  and  Manderville,  Dowling  &  Co. 
have  been  paid  in  full,  and  Manderville,  Dowling  &  Co.  paid 
Miistin  Bros,  in  full,  and  at  the  times  of  said  payments  neither  the 
railway  company  defendant.  Jay  Gould,  nor  Manderville,  Dowling 
&  Co.  had  any  Knowledge  of  the  indebtedness  in  the  petition  set 
forth." 

The  statute  under  which  this  action  was  brought  provides  sub- 
stantially that  when  a  railroad  company  lets  a  contract  for  the  con- 
struction of  its  road,  or  any  part  thereof,  and  does  not  take  a  certain 
kind  of  bond  from  the  contractor  (and  none  was  taken  in  tliis  case), 
the  railroad  company  shall  be  liable  to  "  pay  all  laborers,  mechanics, 
and  material-men"  (and  it  is  admitted  tiiat  the  plaintiff  is  not  in- 
cluded in  this  class  of  persons),  "  and  persons  who  supply  such  con- 
tractor with  provisions  or  goods  of  any  kind  ;"  and  the  question  is : 
Is  the  plaintiff  included  in  this  latter  class  of  persons  ?  This  qne^ 
tion  we  have  already  virtually  answered  in  the  negative,  in  the  case 
of  Wells  V,  Mehl,  supra.  The  plaintiff  in  this  cajse  did  not  furnish 
anything  to  be  incorporated  into  the  construction  of  .the  railroad 
itself,  which  alone  would  place  him  in  the  first  class ;  and  he  did 
not  furnish  anything  to  the  contractor,  which  we  think  is  requisite 
to  place  him  m  the  second  class.  He  simply  furnished,  as  above 
stated,  a  sub-sub-contractor  with  provisions  and  other  goods  for  the 
subsistence  of  persons  who  at  the  most  only  worked  in  the  oon- 
Btrnction  of  the  railway. 

The  judgment  of  the  court  below  will  be  reversed,  upon  the 
authority  above  referred  to,  and  judgment  will  be  rendered  m  favor 
of  the  defendant  below  for  costs.  The  St.  Louis,  Kansas  &  Ari- 
zona Ry.  Co.  V.  A.  V.  Cobb,  25  Kansas  Reports,  388. 

He  who  comes  into  equity  must  do  so  with  dean  hands. 

Where  a  stockholder,  on  behalf  of  himself  and  all  others  who 
should  come  in  and  contribute  to  the  expense  of  the  suit,  brought 
a  bill  in  equity  against  the  corporation,  and  the  tax  collector  of  a 
particular  county,  to  enjoin  the  collection  of  a  State  and  county  tax 
aj3  being  illegal  and  unconstitutional,  and,  as  such,  utterly  void,  it 
was  heul,  that,  as  the  bill  did  not  allege  payment  of  so  much  of  the 
taxes  as  must  be  conceded  ought  to  be  assessed  and  paid,  it  was 
demurrable.  An  averment  in  tne  bill  of  a  readiness  to  nfiake  such 
payment  is  not  enough.  Huntington  v.  Palmer,  U.  S.  C.  C,  QJi- 
fomia,  1881 ;  8  Fed.  Reporter,  449. 

On  a  joint  claim  a  join  action  must  be  brought. 

A  bill  brought  by  the  executor  of  a  deceas^  partner  to  recover 
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8uch  partner's  share  in  a  partnership  claim  is  demurrable,  though 
the  surviving  partners  were  made  defendants  in  the  bill,  and  though 
the  bill  allefi^ed  that  thev  had  been  requested  to  join  as  complain- 
ants  but  hai  refused  to^do  so.  Kirby  v.  Lake  Shore,  etc.,  i  R 
Co.,  U.  8,  C.  C,  S.  D.  New  York,  March  9, 1881 ;  8  Fed.  Reporter, 
462. 

A  corporation  executed  its  promissory  note,  payable  to  the  order 
of  its  president,  attaching  thereto,  before  delivery,  its  corporate 
seal.  After  having  been  indorsed  by  him,  it  was  discountea  by  a 
citizen  of  the  same  State  and  assigned  to  a  citizen  of  another  State, 
who  brought  an  action  against  both  maker  and  indorser.  Ildd^ 
on  a  motion  for  a  new  trial,  that,  under  section  1  of  the  act  of 
March  3, 1875,  the  Circuit  Court  had  no  jurisdiction.  Coe  v.  Cay- 
uga Lake  R.  R.  Co.,  U.  S.  C.  C,  N.  D.  New  York,  Aug.  15, 
1881 ;  8  Fed.  Reporter,  534. 

Id  an  action  between  a  citizen  of  the  State  of  Nebraska  and  a 
railroad  coinpany  which,  originally  incorporated  under  the  laws  of 
the  State  of  Iowa,  had  extended  its  road  into  the  State  of  Nebraska, 
had  filed  a  copy  of  its  original  articles  of  incorporation  with  the  State 
secretary,  and,  in  other  respects,  had  complied  with  the  State  laws 
governing  such  companies,  held,  on  a  plea  to  the  jurisdiction  of  the 
court,  that,  under  the  laws  of  the  State  of  Nebraska,  the  company 
had  become  a  domestic  corporation.  Udd  also,  that  service  upon 
the  managing  agent  of  the  coiyipany  for  the  State  of  Nebraska  is 
not  sufficient  service  on  the  Iowa  corporation,  though  the  line 
through  both  States  is  under  one  management,  one  set  of  officers, 
one  board  of  directors,  one  set  of  stockholder ;  though  the  general 
offices  are  in  Iowa,  and  though  the  agent  makes  his  reports  to  the 
general  offices.  Stout  v,  Sioux  City,  etc.,  R.  R.  Co.,  U.  S.  C.  C, 
Nebraska,  Jan.  1881;  8  Fed.  Reporter,  794. 

On  a  motion  for  a  new  trial,  the  verdict  cannot  be  sustained 
upon  debatable  propositions  of  law,  for  the  first  time  started  in  the 
case. 

The  verdict  in  this  case  being  plainly  against  the  evidence  on 
the  point  on  which  the  cause  was  submitted  to  the  jury,  a  new 
trial  granted.  Hays  v.  Pennsylvania  R.  R.  Co.,  42  New  Jersey, 
446.  (Nov.  Term,  1880.) 

A  party  appealing  from  the  judgment  of  a  justice  of  the  peace 
may  dismiss  such  appeal  at  any  time  before  the  commencement  of 
the  trial  in  the  distnct  court,  if  not  at  any  time  before  the  final 
submission  on  such  trial.  And  upon  such  dismissal  the  judgment 
of  the  justice  is  restored,  and  has  the  same  force  and  effect  as 
though  no  appeal  had  been  taken.  Kansas  City,  etc.,  R.  R.  Co.  v, 
Hammond,  25  Kansas  Reports,  208.     (January  Term,  1881.) 

Actions  to  recover  damages  for  injuries  from  negligence,  etc., 
causing  death,  will  not  lie  unless  brought  within  the  time  limited 
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by  the  statute  which  gives  the  right  of  action ;  viz.,  two  years  from 
the  death  of  the  person  injured. 

The  objection  that  it  appears  from  the  complaint  that  the  action 
was  not  brought  within  tne  time  limited  may  be  taken  by  demur- 
rer on  that  specific  ground  (Howell  v.  Howell,  15  Wis.,  55;  R.  S., 
sec.  2649,  subd.  7) ;  and  a  complaint  which  shows  that  no  adminis- 
trator of  the  estate  of  such  decedent  was  appointed  till  more  than 
two  years  after  his  death  is  open  to  that  objection.  Geoi^  Adm., 
V.  Chicago,  etc.,  K.  R.  Co.,  51  Wisconsin  Rep.  603.  (March  24^ 
1881.) 

In  an  action  of  trespass  upon  lands  the  complaint  alleged  title 
and  possession  in  plaintiflE,  both  of  which  allegations  were  specifi- 
cally put  in  issue  by  the  answer.  PlaintiflF  claimed  damages  for 
injuries  to  the  freehold  by  the  deposit  of  earth  and  rubbish  thereon, 
as  well  as  for  the  entry.  Plaintiff  recovered  less  than  fifty  dollars. 
Held  J  that  as,  to  entitle  plaintiff  to  recover  for  the  injury  to  ihe 
freehold,  it  was  necessary  to  allege  and  prove  his  title,  the  question 
of  title  arose  upon  the  pleadings  ;  and  that  consequently  a  certifi- 
cate that  it  arose  on  trial  was  unnecessary  to  entitle  plaintiff  to  costs. 
(Argued  April  20, 1880  ;  decided  June  1,  1880.)  Kelly  v.  New 
York,  etc.,  K  R.  Co.,  81  New  York  Reports,  233. 

The  memorandum  of  a  judge  of  the  Superior  Court,  stating  the 
gi'ounds  of  his  oveiTuling  a  motion  to  set  aside  an  award,  is  no  prt 
of  the  record ;  and  the  remedy  of  the  party  aggrieved  is  by  bill  of 
exceptions,  and  not  by  appeal.  Standish  v.  Old  Colony  R.  R.  Co.^ 
129  Massachusetts  Reports.     (July  2,  1880.) 

Proceeding  under  article  IX.,  ch.  23,  Kansas  Gen.  Stat.  1868,  as 
amended  by  ch.  74,  Laws  1870.  In  the  report  of  the  commissioners 
for  condemniug  the  right  of  way  and  assessing  damages,  filed  Julj  2. 
1876,  there  was  allowed  to  Quinn  and  against  the  railway  compmy 
$194.35,a8  damages  for  4^^  acres  of  his  land  taken  by  saia  company, 
for  its  right  of  way  and  for  its  use  and  benefit.  From  this  award 
Quinn  appealed  (or  attempted  to  do  so)  to  the  district  court,  and  on 
November  6,  1879,  filed  his  petition  setting  forth  his  cause  of 
action  against  the  railway  company,  and  claiming  $5271.25  as  Lis 
damages.  February  4,  1880,  the  court  oveiTuled  the  defendant's 
motion  to  dismiss  the  appeal.  The  railway  company  brings  tlie 
matter  here  for  review. 

Per  Curiam :  This  case  comes  up  on  a  motion  of  the  railway  com- 
pany to  dismiss  an  appeal  taken  from  an  award  of  the  board  of 
commissioners  of  Miami  County,  in  condemning  the  right  of  war 
and  assessing  damages  to  the  owner  of  land.  The  plaintiff  in 
error  assigns  for  cause  of  dismissal  of  the  appeal — ^first,  that  the 
appeal  was  not  taken  within  the  time  prescribed  by  law ;  second, 
that  the  appeal  bond  was  not  executed  by  the  appellant  as  re- 
quired by  Jaw ;  third,  that  the  appeal  bond  was  not  filed  within 
ten  days  from  the  filing  of  the  report  of  the  commissioners. 
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The  motion  to  diBmiss  was  made  too  late,  and  the  court  there- 
fore committed  no  error  in  overruling  it.  The  record  shows  that 
Qiiinn  attempted  to  take  an  appeal  on  July  25,  1879;  that  on 
October  6,  1879,  both  parties  to  this  proceeding  appeared  in  the 
district  court  of  Miami  County,  and  stipulated  tliat  Quinn  was  to 
file  a  petition  in  his  case  in  twenty  days,  and  the  railway  company 
to  have  twenty  davs  in  which  to  answer.  On  November  6  there- 
after Quinn  filed  his  petition,  setting  forth  at  length  a  cause  of 
action  against  the  railway  company,  and  claiming  $5271.25 
damages.  On  January  5,  1880,  the  company  filed  its  answer, 
with  the  consent  of  the  owner  of  the  land.  The  motion  to  dismiss 
was  not  filed  till  February  2,  1880.  At  this  date  the  court  had 
acQuired  full  jurisdiction.  (Shuster  v.  Finan,  19  Kas.,  114-116  ; 
Miller  v.  Bogart,  19  Kas.,  117.)  Judgment  affirmed.  St.  Louis,  etc., 
E.  R.  Co.  V.  Quinn,  24  Kansas  Reports,  370.    (July  Term,  1880.) 

In  an  action  commenced  before  a  justice  of  the  peace  against  a 
railway  company  for  killing  a  cow,  where  the  plaintiffs  bill  of 
particulars  does  not  state  or  show  that  the  railway  company  was 
either  guilty  of  negligence  or  that  its  road  was  not  fenced,  heldy 
that  the  bill  of  particulars  is  defective  and  insufficient. 

And  where  the  railway  company  does  not  make  any  appearance 
in  the  action,  except  to  take  an  appeal  to  the  district  court,  and  to 
make  a  case  for  the  supreme  court,  it  does  not  waive  the  defects 
or  insufficiency  of  the  bill  of  particulars. 

It  is  error  for  the  district  court  to  allow  a  party  to  amend  his 
pleading  in  the  absence  of,  and  without  notice  to,  the  adverse 
party.  St.  Louis,  etc.,  R.  R.  Co.  v.  McReynolds,  24  Kansas  Reports, 
368.    (July  Term,  1880.) 

On  the  trial  of  an  action  under  the  stock  law  of  1874,  the 
opinion  of  a  witness  as  to  the  value  of  the  services  rendered  by 
the  plaintifFs  attorney  in  prosecuting  the  case  is  competent,  if 
such  opinion  is  founded  upon  the  character  of  the  case  set  out  in 
the  bill  of  particulars  filed  in  the  action,  or  upon  a  hypothetical 
case  put  to  the  witness,  corresponding  with  the  real  case.  J^eld 
furtner,  not  error  for  the  witness  to  give  his  opinion  of  the  value 
of  such  services  when  a  particular  railroad  company  is  singled  out, 
if  he  shows  himself  acquainted  with  the  value. 

In  an  action  for  the  recovery  of  damages  under  the  stock  law  of 
1874,  for  the  killing  of  a  cow,  the  plaintiff  is  entitled  to  recover 
the  market  value  of  the  animal.  The  jury,  in  estimating  this 
value,  may  consider  all  the  qualities  of  the  animal  which  affect 
her  market  value,  and  are  not  limited  in  their  inquiry  to  the  value 
of  the  cow  for  beef  or  milking  purposes. 

Where  the  findings  show  tnat  an  animal  was  injured  on  a  rail- 
road track  through  the  failure  of  the  company  to  lence  the  track, 
and  the  negligence  of  the  company  in  running  and  operating  the 
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cars  on  its  road,  attorney's  fees  are  recoverable  under  the  statute  of 
1874.  Central  Brancn  Union  Pacific  R  R  Co-  v.  Nichols,  24 
Kansas  Reports,  242.    (July  Terra,  1880.) 

A  complaint  aeainst  a  railroad  company  for  the  negligent  kiUing 
of  live-stock,  which  does  not  allege  that  the  killing  was  done  with- 
out fault  or  negligence  on  the  part  of  plainti^  is  not  good  at 
common  law. 

Id  a  complaint  against  a  railroad  company,  under  the  statute, 
for  the  killing  of  animals,  an  allegation  that,  at  the  place  where 
the  animals  entered  upon  the  track,  the  road  was  not  fenced,  is 
sufficient ;  if  it  is  not  tlie  duty  of  the  company  to  fence  the  road 
at  the  place  in  question,  such  fact  is  matter  of  defence. 

Under  the  statute,  it  is  not  the  place  of  tlie  killing  that  governs 
the  liability  of  a  railroad  company,  but  the  place  of  the  entry  of 
the  animals  upon  the  track.  Jefferson ville,  etc.,  R  R  Co.  v. 
Lyon,  72  Indiana  Keports,  107.    (Nov.  Term,  1880.) 

Where  a  statute  provides  that  defendant  shall  pay  plaintiiFs 
attorney-fees,  he  may  fairly  insist  upon  le^  accuracy  in  the 
plaintin's  pleadings  and  proceedings,  even  beiore  a  justice  of  the 
peace ;  and  where  the  bill  of  particulars  alleges  that  "  twenty-five 
dollars  is  a  reasonable  fee  for  the  prosecution  of  this  action,"  and 
contains  no  other  allegation  as  to  the  value  or  necessity  of  attorney- 
fees,  no  judgment  should  in  the  absence  of  defendant  be  entered 
for  a  larger  amount,  though  on  appeal  and  in  the  district  conrt, 
and  this  notwithstanding  the  bill  prays  for  twenty-live  dollars 
attoniey-fee  in  a  justice's  court,  and  "  twenty  dollars  as  a  reason- 
able fee  for  trial  thereof  in  the  district  court."  St.  Louis,  etc, 
R.  R.  Co.  V,  Armstrong,  25  Kansas  Reports,  661.  (January  Term, 
1881.) 


plaintiff's  bill  of  particulars 
regard  to  a  want  of  a  sufficient  fence  is  as  follows :  "  Tliat  the  said 
railway  of  defendant  was  not  at  the  time  of  said  killing,  and  is  not 
now,  enclosed  with  a  good  and  lawful  fence,  to  prevent  said  ani- 
mals, or  any  other  animals,  from  being  on  said  railway ;"  and  the 
question  is  raised  for  the  first  time  in  the  supreme  court,  that  this 
allegation  was  not  sufficient, — heldy  that,  under  the  circumstances,  it 
must  be  considered  sufficient. 

On  the  trial  of  this  case  in  the  district  court,  the  plaintiff  proved 
that  "  the  railroad  of  the  defendant  was  not  fenced  where  they 
(the  animals  of  the  plaintiff)  were  killed  ; "  and  this  was  the  only 
evidence  introducea  or  offered  with  regard  to  the  railroad  heins; 
fenced  or  not  being  fenced.  Sddy  that  said  evidence  was  snffi- 
cient  to  authorize  the  court  below  to  make  a  finding  that  the  road 
was  not  fenced  where  the  animals  entered  upon  the  road.    Kansas 
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City,  etc.,  R.  R.  Co.  v.  Neville,  25  Kansas  Reports,  632.    (January 
Term,  1881.) 

In  an  action  under  the  statute,  a^inst  a  railroad  company,  for 
killing  stock,  the  complaint  alleged  that  such  company,  '^  by  its 
locomotive  and  cars,  ...  on  its  railroad,"  ran  over  and  killed 
£nch  stock,  etc.  Meld,  on  demurrer,  that  such  alle^tion  as  to  the 
ownership  of  such  railroad  is  sufficient,  when  the  objection  is 
made  after  trial  and  verdict. 

It  is  not  material  to  a  recovery  in  such  action  whether  the 
*' local  habitation"  of  such  company  was  or  is  within  or  without 
State,  or  was  or  is  a  creature  oi  the  laws  of  this  or  some  other 
State. 

Where  a  railroad  is  run  and  operated  by  a  lessee,  not  in  the 
name  of  the  company,  but  in  its  own  name,  it  is  not  liable,  under 
section  1  of  the  act  of  March  4,  1863,  1  R.  S.  1876,  p.  751,  for 
stock  killed  by  it  before  such  act  was  amended  by  the  act  of  Mai'ch 
14, 1877,  Acts  1877,  Spec.  Sess.,  p.  61. 

In  a  suit  against  sucn  lessee,  as  owner  of  such  road,  for  stock 
killed,  the  record  of  the  lease  from  the  owner  of  such  road  to  the 
lessee  thereof  is  admissible  in  evidence,  under  the  general  denial, 
to  prove  such  ownership. 

An  assignment  of  error  in  the  Supreme  Court  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
questions  the  sufficiency  of  the  complaint  as  an  entirety  only,  and 
not  of  each  paragraph  thereof ;  and,  if  the  complaint  contains  one 
good  paragraph,  such  alleged  error  will  not  be  available  to  reverse 
the  judgment,  unless  the  record  affirmatively  shows  that  the  ver- 
dict and  judgment  were  founded  in  whole  or  in  part  upon  an 
insufficient  paragraph  thereof. 

Uncertainty  in  a  pleading  cannot  be  reached  by  a  demurrer  for 
want  of  facts,  after  verdict ;  the  proper  remedy  for  such  defect 
beingby  motion  to  make  such  pleading  more  specific.  Pittsburgh, 
etc,  K.  R.  Co.  V,  Hunt,  71  Indiana  Reports,  229.  (November 
Term,  1880.) 

In  a  controversy  as  to  what  constituted  an  approach  to  a  railroad 
bridge,  where  the  land  adjoining  the  river  bank  was  low  and  often 
ovemowed,  and  the  track  was,  in  consequence,  elevated  and  rip- 
rapped,  and  as  to  whether  such  ripraps  and  dikes  constituted  pai't 
of  the  approach,  the  opinions  of  expert  engineers  are  admissible 
and  entitled  to  due  weight. 

A  contract  must  be  construed  in  the  light  of  surrounding  cir- 
cumstances, as  the  parties  understood  it  at  the  time  it  was  made. 
Union  Pacific  R.  R.  Co.  v.  Clopper  et  al..  United  States  Supreme 
Court.   (October  Term,  1880.) 

An  allegation  in  a  bill  that  the  defendant,  by  virtue  of  a  judg- 
ment and  execution  at  law  against  complainant's  grantor,  has  seized 
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upon  and  is  about  to  sell  lands  to  which  complainant  has  the 
legal  title,  presents  no  equitable  ground  for  enjoining  such  sale. 
Sheldon  v.  Stokes  et  al.,  34  New  Jersey  Eq.,  87.  (Maj  Term, 
1881.) 

In  1870,  the  defendants,  in  consideration  that  the  Montckir 
K.  R.  Co.  would  construct  a  depot  on  the  premises,  and  stop 
a  specified  number  of  daily  trains  there  for  ten  years,  and  build 
the  fences  along  the  track,  agreed  in  writing  to  convey  to  the  com- 
pany the  lands  necessary  for  their  track  and  depot.  The  company 
took  possession  at  once,  and  built  their  track  but  nothing  more. 
In  1875,  under  the  foreclosure  of  a  mortgage,  all  of  the  Montclair 
company's  property  was  sold,  and  a  new  company  organized.  lu 
1878,  under  a  foreclosure  against  the  latter  company,  all  of  their 
property  wajs  sold,  and  another  company,  the  complainants,  formed. 
After  the  complainants  had  been  incorporated,  the  defendants  be- 
gan an  ejectment  at  law  to  recover  their  lands,  and  this  action  was 
enjoined  by  complainants  and  relief  in  equity  sought.  The  de- 
fendants answerea,  protesting  against  the  specific  performance  of 
their  contract,  and  expressing  willingness  to  convey  the  premises 
to  complainants,  on  receiving  compensation  therefor  and  damages- 
assessed  as  of  the  date  when  the  Montclair  company  txx)k  posses- 
sion. Jleld,  that  they  were  equitably  entitled  to  have  their  com- 
pensation and  damages  so  estimated.  New  York,  etc.,  R.  R  Co. 
V.  Heirs  of  Stanley,  deceased,  34  New  Jersey  Eq.,  55.  (May 
Terra,  1881.) 

Where  a  proceeding  in  mandamus  was  pending  in  this  court  on 
and  before  the  seventh  day  of  March,  1881,  in  which  there  then 
was  and  now  is  an  issue  of  lact  not  finally  heard  or  determined,  the 
defendant,  under  the  second  proviso  of  chapter  40,  Laws  ISSU 
is  entitled,  upon  the  request  of  his  attorney,  to  have  the  reoonl 
therein  transmitted  to  the  district  court  of  the  county  in  which 
he  resides.  For  such  purpose  a  town  is  to  be  taken  as  residing  in 
the  county  of  which  it  is  a  part. 

The  record  to  be  transmitted  consists  of  the  original  papers  in 
the  proceedings,  together  with  certified  copies  or  transcnpts  of 
such  proceedings  in  this  court  as  are  not  evidenced  by  original 
papers.  State  ex  rel.  Minnesota  Ky.  Constniction  Co.  v.  Town  of 
Lake,  10  N.  W.  Rep.,  17.     (October  17,  1881.) 

An  order  setting  aside  the  taxation  and  allowance  by  the  clerk 
of  costs  and  disbursements  in  favor  of  the  defendent,  and  that  dis- 
bursements be  taxed  in  favor  of  the  plaintiff,  is  not  an  appealable 
order.  Felber  v.  Southern  Minn.  Ry.  Co.,  10  N.  W.  Rep.,  685. 
(July  22, 1881.) 

A.,  pursuant  to  his  contract,  surrendered  to  a  railroad  company 
coupons  attached  to  some  of  its  bonds,  whereof  he  was  the  holder, 
and  took  in  exchange  therefor  certificates  of  preferred  stock.    The 
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road,  with  its  franchises,  was  subseqnendy  sold  by  the  trustees  of 
the  Internal  Improvement  Fund  of  Florida  to  pay  the  bonds, 
whereof  those  which  he  held  constituted  a  part.  Eight  years 
after  the  sale  he  brought  this  suit  to  rescind  the  contract  upon  the 
ground  of  fraud,  all  of  the  particulars  of  which  were  as  well  known 
to  him  when  the  sale  was  made  as  at  any  subsequent  time.  Heldy 
that  his  right  to  relief  was  barred  by  his  laches  and  by  the  Statute 
of  Limitations.  Coddington  v,  Bailroad  Co.,  103  U.  S.  Eeports, 
409.    (October  Term,  1880.) 

In  case  the  duties  of  a  receiver  prove  to  be  more  arduous  than 
he  or  the  court  expected,  or  in  case  ne  performs  duties  in  addition 
to  those  ordinarily  required  of  a  receiver, — ^in  either  case,  provided 
he  has  faithfully  administered  his  trust  without  intentional  error 
or  fraud,  he  is  entitled  to  compensation  in  addition  to  that  fixed  by 
the  order  under  which  he  was  appointed. 

Under  the  circumstances  surrounding  the  sales,  held^  that  certain 
Bales  by  the  receiver  to  the  corporation,  of  property  of  which  he 
was  a  sole  or  part  owner,  were  not  fraudulent  in  such  a  sense  as  to 
deprive  him  of  just  compensation  for  services  rendered. 

Instructions  in  writing  accompanying  the  order  of  apportion- 
ment, which  directed  as  follows  :  "  It  is  not  expected  that  you  will 
serve  as  superintendent.  You  will  continue  tne  present  superin- 
tendent, or  employ  another,  as  your  judgment  dictates,  on  the  best 
terms  that  will  secure  a  good  man," — ^were  not  intended  to  prohibit 
the  receiver  from  discharging,  in  person,  the  duties  of  superin- 
tendent. Farmers'  Loan  &  Trust  Co.  -v.  Central  R.  K.  of  Iowa, 
TJ.  S.  C.  C,  Iowa,  May  26,  1881 ;  8  Fed.  Reporter,  60. 

The  stock  law  of  1874  makes  provision  for  the  recovery  of  a 
reasonable  attorney's  fee  for  the  prosecution  of  a  suit  for  damages 
for  injuring  or  killing  stock  in  the  operation  of  railroads ;  there- 
fore there  is  less  reason  for  favoring  insuflBcient  and  defective 
complaints  in  those  actions  than  in  the  ordinary  cases  commenced 
in  justices'  courts. 

In  an  action  prosecuted  under  the  stock  law  of  1874,  the  bill  of 
particulars  must  state  or  show  that  the  stock  was  injured  or  killed 
in  the  county  in  which  the  suit  was  commenced.  St.  Louis,  etc., 
R.  R.  Co.  V.  Byron,  24  Kansas  Reports,  350.     (July  Term,  350.) 

In  a  herd-law  county,  an  animal  belonging  to  plaintiff  strayed 
upon  the  railroad  track  of  defendant,  and  was  killed  by  one  of  its 
trains.  The  track  was  unfenced.  Plaintiff  had  picketed  the  ani- 
mal in  an  enclosed  field,  and  had  taken  reasonable  precautions  to 
keep  it  confined  and  prevent  it  from  running  at  large,  but  it  had 
broken  loose  without  any  fault  or  neglect  on  his- part.  Hdd^  that 
the  company  was  liable  for  the  value  of  the  animal.  Kansas  Pacific 
E.  R.  Co.  V.  Wiggins,  24  Kansas  Reports.     (July  Term,  1880.) 

In  order  to  subject  a  railroad  company  to  double  damages  for 
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the  killing  of  stock  of  a  stranger  which  come  across  the  lands  of 
an  adjoining  proprietor  upon  flie  railroad  track  through  an  open 
gate  at  a  point  where  the  company  has  such  a  fence  as  is  required 
by  section  43  of  the  railroad  law  (Wag.  Stat.,  p.  310),  it  is  incum- 
bent upon  the  plaintiff  to  show  that  the  premises  of  the  adjoining 
proprietor  are  not  enclosed  by  a  lawful  fence.  (Following  Berry 
i;.  K.  R.  Co.,  65  Mo.,  172.) 

If  the  adjoining  propnetor  is  satisfied  with  a  sliding  panel  or 
gate  at  his  farm-crossing  instead  of  a  gate  hung  and  fastened  with 
a  latch  or  hook,  as  prescribed  by  section  43,  no  one  else  has  a  right 
to  complain. 

A  railroad  company  iS  not  liable,  under  this  section,  for  the  kill- 
ing of  stock  whicli  come  upon  the  track  through  a  gate  left  open 
by  some  one  else  without  the  consent  of  the  company.  Harring- 
ton-y.  Chicago,  etc.,  R.  R.  Co.,  Appellant,  71  Missouri  Keports,  38^ 
(April  Term,  1880.) 

The  doctrine  of  Morgan  v.  Louisiana,  93  TJ.  S.,  217,  that  immu- 
nity from  taxation  does  not  pass  by  a  sale  under  a  mortgage  "on 
the  property  and  franchises  of  a  railroad  company,"  reaflirmed. 
East  Tennessee,  etc.,  R.  R.  Co.  "o.  Hamblen  County,  XJ.  S.  Supreme 
Court,  October  Term,  1880. 

Property  assessed  for  taxation  must  be  described  by  reference  to 
government  surveys,  or  by  metes  and  bounds,  or,  if  land  is  divided 
into  lots,  then  by  reference  to  authenticated  plats.  If  a  piece  of 
land  is  designated  as  a  lot,  when  there  is  no  plat  to  which  reference 
can  be  had  to  determine  from  what  tract  it  h^  been  formed,  no 
judgment  can  be  rendered  against  it  for  taxes,  as  it  is  not  capable 
of  location. 

While  a  government  survey  with  a  given  number  is  a  description 
of  land  well  recognized,  and  which  can  be  easily  located,  yet  a  lot 
therein  of  a  certain  number  does  not  represent  any  ascertainable 
part  of  the  survev,  unless  a  plat  has  been  made  and  recorded  by 
competent  authority,  which  divides  the  survey  into  lots. 

Tne  revenue  laws  make  it  the  duty  of  the  owner,  where  a  tract 
of  land  is  divided  into  parcels  so  that  it  cannot  be  described  with- 
out metes  and  bounds,  to  cause  such  lands  to  be  surveyed  and  plat- 
ted into  lots,  the  plat  to  be  certified  and  recorded ;  and  the  law 
provides  that,  if  the  owner  shall  neglect  or  refuse  to  cause  this  to 
be  done  within  thirty  days  after  being  notified  by  the  county  clerk 
such  clerk  shall  cause  the  siirvey  to  be  made  and  recorded,  and  the 
expense  thereof  to  be  added  to  the  tax  levied  on  such  property. 
Wnen  the  land  is  so  surveyed  and  platted,  and  the  plat  recordea, 
the  lots  may  be  assessed  according  to  their  numbers. 

A  survey  and  platting  of  a  tract  of  land  by  a  deputy  county  snr- 
veyor,  at  the  instance  of  an  assessor,  without  any  notice  by  the 
county  clerk  to  the  owner,  or  not  at  the  request  of  the  clerk,  the 
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plat  not  being  recorded,  is  not  a  compliance  with  the  statute,  and 
such  Burvey  and  platting  are  unauthorized  and  binding  on  no  one, 
and  will  not  change  the  original  description  of  the  land.  People 
ex  rel.  Weber  v.  Chicago,  etc.,  R.  R.  Co.,  96  Illinois  Reports,  369. 
(October  2, 1880.) 

Under  sec.  2,  art.  IX.,  of  the  constitution  of  1875,  all  that  can  be 
exempted  from  taxation  on  account  of  forest  and  fruit-tree  culture 
is  the  increased  value  to  the  land  in  consequence  thereof. 

Accidental  omissions  of  property,  in  making  assessments  for 
taxation,  do  not  invalidate  the  tax  upon  other  property. 

Omissions  or  exemptions  purposely  made  under  a  misapprehen- 
sion of  the  law,  and  in  the  belief  that  the  property  is  not  taxable^ 
is  not  a  sufficient  ground  for  enjoining  the  collection  of  a  tax  upon 
other  property  otherwise  legally  imposed. 

Under  the  law  of  this  State,  where  a  tax-payer  feels  himself 
wronged  by  the  assessment  or  valuation  of  his  own  or  other  prop- 
erty tor  taxation,  he  has  an  adequate  legal  remedy  by  a  resort  to 
the  county  board  of  equalization ;  and  neglecting  this,  he  can  have 
DO  standing  in  a  court  of  equity  for  relief.  Burlington,  etc.,  R.  R. 
Co.  V,  Commissioners  of  Seward  County,  10  Nebraska  Reports,  211. 
(January  Term,  1880.) 
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ACT  OF  GOD. 
Bee  Plbadino  and  Pragtiob,  4,  ff 

AD  INTERIM  ORDER 
See  Plbadino  and  Practicb,  IB, 

ADVERSE  POSSESSION. 
See  Eminsnt  Domain,  31. 

ADVICE  OF  COUNSEL. 
See  PucADiNG  AND  Praotigb,  34 

AGENT. 
See  MAffEEB  AND  Sebyant,  10. 

ANIMAL. 

X  Tl&e  track  was  unf  enced.  The  animal  was  picketed  in  an  enclosed  field,  but 
It  liad  broken  loose.  EM,  that  the  company  was  liable.  Kansas  Pacific  R 
R.  Co.  «.  Wiggins,  651. 

-j^.  Xn  order  to  recover  for  the  kiUinjr  of  stock  which  come  across  the  lands  of  an 
adjoining  proprietor  upon  the  raflroad  track  throueh  an  open  gate  at  a  point 
-where  the  company  has  such  a  fence  as  is  requirea  by  law,  it  is  incumbent 
upon  the  plaintiff  to  show  that  the  premises  of  the  adjoining  proprietor  are 
not  enclosed  by  a  lawful  fence. 

^  Jl  company  is  not  liable  for  the  killing  of  stock  which  come  upon  the  track 
ilirough  a  gate  left  open  by  some  one  else  without  the  consent  of  the  com- 
pttOLj.     Harrington  v,  Chicago,  etc.,  R  R  Ck>.,  661. 

See  PUBADING  AND  PrACTICB,  4;   ElONlENT  DOXAIN,  8;  Fkngb. 

ATTORNEY. 
See  General  Solicitob. 

BAGGAGE. 

See  Carrieb. 

BALLAST  OF  TRACK 
See  Haster  and  Seryant,  %L 

BILL  OF  EXCEPTIONS. 
See  Plbading  and  Practice,  10. 

BOND. 

L  OommissionerB  were  empowered  to  subscribe  for  stock  In  a  company  when 

*  its  xoad  should  be  constructed  through  a  certain  village.  Meld,  the  construc- 
struction  of  the  road  was  a  condition  precedent  to  the  exercise  by  the  com- 
jiiissionerB  of  their  power  to  make  the  subscription.  Buffalo,  etc.,  R  R  Co. 
9.  Falconer,  698. 

^^  j^  contract,  therefore,  between  the  company  and  the  commissioners,  whereby 

*  tbe  latter  assumed  to  bind  the  town  to  subscribe  for  stock  when  the  road 
tfjionld  be  so  constructed,  being  ultra  vires,  no  rights  of  the  company  were 
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impaired  by  the  amendment  to  the  Constitution  of  the  State  which  prohibited 
all  municipal  aid  to  corporations.  Id. 
8.  Neither  the  charter  of  the  city  of  Louisiana,  Missouri,  approved  March  12, 
1870,  construed  with  art.  10,  sec.  14,  of  the  Constitution  adopted  in  1(J65.  nor 
sec.  17,  chap.  68,  of  the  Gleneral  Statutes  of  1865,  taken  in  conDection  with  an 
amendment  to  that  chapter  adopted  as  sec.  52,  March  24,  1870,  authorized  tbe 
city  to  subscribe  to  the  capital  stock  of  a  railroad  company  organized  under 
the  laws  of  Illinois.    Allen  v.  Louisiana,  599. 

4.  A  popular  vote  at  an  election  held  without  authority  of  law  does  not  bind  the 
municipality  nor  confer  the  power  to  make  the  subscription. 

5.  Where  bonds  recite  upon  their  face  that  they  are  issued  in  pursuance  of  a 
given  authority,  the  corporation  is  estopped  as  against  a  bona  fide  holder  from 
proving  such  recital  untrue.     Bonham  v.  Needles,  642. 

6.  A  town  subscribed  for  stock,  and  issued  its  bonds,  each  reciting  that  it 
"shall  be  valid  only  when  it  is  thereon  duly  certified  that  the  conditions  upon 
which  it  was  voted,  issued,  and  deposited  by  said  town  have  been  performed. '*^ 
Held,  that  the  certificate  on  the  bonds  is  in  proper  form,  estopping  the  tou  a 
from  denying  their  validity,  and  placing  them  in  a  condition  to  be  put  on  the 
market  as  commercial  paper.     Menasha  v.  Hazard,  571. 

7.  Where,  before  the  subscription  and  bonds  were  voted,  the  company  was 
authorized  to  consolidate  with  other  companies  constructing  connecting  lines, 
and  such  consolidation  was  effected:  Heldf  that  the  issue  of  the  bonds  to  the 
consolidated  company  was  lawful.     Id. 

8.  The  P.  C.  &  F.  D.  M.  R  R  Co.  was  incorporated  by  the  Legislature  of  Mis- 
souri in  1860;  by  its  charter  the  county  court  of  anv  county  through  which 
the  road  was  located,  and  any  city  or  town,  were  authorized  to  subscribe  for 
stock,  and  to  issue  bonds  to  pay  therefor;  by  another  section  (§  7)  a  pronsioa 
is  made  for  taking  a  vote  of  the  taxable  inhabitants  of  a  strip  of  oountn  on 
either  side  of  the  road,  and  if  a  majority  vote  in  favor  of  a  tax  to  pay  for 
stock,  it  is  made  the  duty  of  the  court  to  levy  and  collect  the  tax.  Bdd'lh&t 
the  charter  gave  no  authority  to  the  taxable  inhabitants  of  a  strip  of  country 
along  the  road  to  vote  for  the  issue  of  bonds,  or  for  an  issue  of  bonds  upon  a 
vote  in  favor  of  subscribing  for  stock,  but  only  authorized  the  levy  and  col- 
lection of  a  special  tax  to  pay  for  stock.    Dodge  «.  County  of  Platte,  583. 

9.  A  new  Constitution  was  adopted  by  said  State  in  1865,  which  prohibited  the 
General  Assembly  from  authorizing  any  county,  city,  or  town  from  becoming 
a  stockholder  in,  or  loaning  its  credit  to  any  company,  unless  two  thirds  of  the 
qualified  voters  should  assent  thereto  (art.  11,  g  14),  but  it  was  provided  (art. 
11,  §  8)  that  all  statute  laws  then  in  force  not  inconsistent  with  the  Constitu- 
tion should  continue  in  force.  In  1868  an  act  was  passed  by  the  Legislature 
of  said  State  authorizing  the  subscription  for  stock  of  a  railroad  compAny 
upon  a  vote  of  two  thirds  of  the  qualified  voters,  at  an  election  for  that  pur- 
pose, in  favor  thereof,  and  an  issue  of  bonds  in  payment.  In  July,  1869,  in 
proceedings  under  the  said  charter,  an  election  was  ordered  in  a  strip  of  laod 
described  as  "part  of  the  municipal  township  of  Greene;"  the  election  was 
held  August  17,  1869,  at  C.  P.,  in  the  district  described,  and  a  majority  voting 
at  the  election  voted  in  favor  of  a  tax;  this  vote  was  subsequently  declari-a 
by  the  county  court  to  be  a  nullity.  In  1870  an  act  was  passed  amending  the 
act  of  1868;  it  contained  a  provision  (g  7)  declaring  that  in  all  cases  where  by 
the  provisions  of  the  charter  of  any  railroad  company  the  **  taxable  inhabitaDti 
of  any  portion  of  any  municipal  township  had  or  might  thereafter  vote  to  take 
stock,  they  should  have  all  the  privileges  conferred  by  the  act  of  1868  up^n 
counties  or  townships,  and  the  same  power  and  duty  was  given  and  imposed 
upon  the  county  court  to  issue  bonds,  etc.,  to  be  paid,  however,  hj  tax  upon 

*  the  districts  voting.  Thereupon,  and  in  1871,  the  coimty  court  of  the  county 
including  said  township  of  Greene  granted  an  order  reciting  the  election  sa 
held,  and  directing  the  issuing  of  county  bonds;  bonds  were  accordinglT 
issued.  In  an  action  to  recover  the  amount  of  certain  coupons  to  said  bonds 
Held,  that  the  act  of  1870  did  not  legalize  the  vote  at  such  election ;  that  said 
provision  of  the  act,  if  it  authorized  the  issue  of  bonds  in  such  cases,  was  in 
contravention  of  the  State  Constitution;  that  the  constitutional  proviaon  con- 
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tiiiuing  in  foice  acts  not  inconsistent  did  not  apply,  as  no  law  then  existed 
authorizing  the  issue;  that,  therefore,  the  issuing  of  said  bonds  was  unlawful, 
and  the  bonds  were  yoid.    Id. 

10.  The  bonds  recited  that  they  were  issued  in  pursuance  of  a  vote  of  the  tax- 
able inhabitanU  at  C.  P.,  held  August  17,  1869,  and  that  for  the  payment 
thereof  special  taxes  would  be  levied  "  on  the  real  estate  lying  in  the  district 
voting  at  such  election."  Ildd,  that  the  county  was  not  estopped  by  the 
recitah  from  alleging  the  invalidity  of  the  bonds;  that  said  recitals  did  not 
import  that  the  bonds  were  legally  issued,  but,  on  the  contrary,  that  they  were 
issued  without  authority.     Id. 

11.  The  possession  of  negotiable  bonds  carries  with  it  the  title  to  the  holder, 
and  where  the  purchaser  of  such  paper  pays  a  full  and  valuable  considera- 
tion, the  facts  that  the  seller  was  an  officer  of  the  railroad  which  issued  them, 
was  not  the  owner  of  the  bonds,  but  held  them  merely  for  the  railroad  com- 
pany,  and  that  the  railroad  company  never  received  the  proceeds  of  the  sale, 
will  not  affect  the  position  of  a  bona-fide  purchaser  as  innocent  holder  for 
value.    Indiana,  etc.,  Ry.  Co.  v.  Sprague,  532. 

12.  In  the  case  of  a  railroad  mortgage,  when  there  is  a  discrepancy  between  the 
terms  of  the  bond  and  of  the  mortgage,  the  bond  being  the  principal  thing 
containing  the  obligation  of  the  company,  and  the  mortgage  a  mere  security 
to  ensure  the  performance  of  that  obligation,  the  terms  of  the  bond  should 
control.    Id. 

13.  Where  the  bond  contains  a  statement,  that  upon  default  in  payment  of 
interest  for  six  months,  the  principal  shall  become  due  upon  demand,  the 
presence  of  two  past-due  coupons  upon  the  bond  is  not,  of  itself,  sufBcient 
evidence  of  the  di&onor  of  the  bonds  to  which  they  were  attached.     Id. 

14  Where  a  contract  is  entered  into  with  a  railroad  company  for  a  aertain  num- 
ber of  its  bonds  secured  by  first  mortgage,  in  construing  the  same  it  should  be 
read  as  if  the  bonds  and  mortgage  were  set  out  therein  at  length. 

15.  A  party  subscribed  a  written  agreement  binding  himself,  on  a  certain  condi- 
tion, to  take  five  of  the  bonds  of  a  railroad  company,  of  $1000  each,  for  which 
he  was  to  pay  $650  for  each  bond  on  demand  of  the  secretary,  he  also  to  re- 
ceive five  shares  of  stock  for  each  bond  so  taken,  which  bonds  were  secured 
by  a  first  mortgage  on  the  railroad  property  and  run  for  twenty  years,  and 
bearing  seven  per  cent  interest,  pajrable  semi-annually  in  gold  coin,  which 
mortgage  provided  that  if  any  of  the  interest  on  the  bonds  was  not  paid  within 
ninety  days  after  due,  the  entire  principal  and  interest  coupons  should  become 
immediately  due.  He  received  and  paid  for  two  of  the  bonds,  upon  which  the 
company  made  default  in  the  payment  of  interest  for  more  than  ninety  days 
before  it  brought  suit  to  recover  damages  of  him  for  refusing  to  receive  and 
py  for  the  other  three  bonds.  Held,  that  the  payment  of  interest  on  the 
fwnds  was  a  vital  part  of  the  consideration,  and  that  the  failure  to  pay  the 
interest  for  ninety  days  made  the  bonds  become  due  and  payable,  and  that  the 
party,  when  sued  for  not  completing  his  contract,  might  recoup  the  amount 
due  on  his  two  bonds  against  the  damages  growing  out  of  his  renisal  to  accept 
and  pay  for  the  other  three  bonds.    Galena,  etc.,  K.  R  Co.  v.  Barrett,  520. 

16.  A  dty  in  Wisconsin  subscribed  to  stock.  The  statute  set  no  limit  to  amount 
of  such  subscription.  Eeld^  such  statute  is  not  unconstitutional.  Smith  v. 
Fond  du  Lac,  642. 

See  OoNafimrnoNAL  Law,  2,  8;  Mort6a.gb;  Stattjtb,  7,  9,  10;  Trust. 

BRAEEMAN, 
See  Master  Ain>  Servant. 

BRIDGE. 
See  Ck)H8TRncnoN  of  Road;  Evidencb,  2;  Jcribdiction. 

CAR  CONTRACT. 

1.  A  railroad  company  in  Iowa,  after  executing  a  mortgage  to  secure  its  bonds, 
which  was  duly  recorded,  covering  all  the  property  which  it  then  possessed 
or  might  thereafter  acquire,  entered  into  a  written  contract  with  A. ,  leasin^j 

2  A.  &  E.  R.  Cas.— 42 
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for  a  specific  period  and  at  a  stipulated  sum,  payable  monthly,  certain  em 
whereof  he  was  the  owner.  It  also  reserved  but  did  not  exercise  the  privilege 
of  purchasing  them  at  the  original  cost  at  any  time  during  the  existence  of 
the  contract.  A.  retained  the  right  to  rescind  the  contract,  if  the  company 
failed  to  pay  the  interest  on  its  bonds.  While  the  contract  was  in  force,  the 
mortgagee  filed  his  bill  of  foreclosure.  The  court  appointed  a  receiver, 
who  took  charge  of  the  road  and  used  the  cars  in  operating  it.  The  contnct 
was  never  recorded.  Held,  1.  That  the  contract  was  binding  between  the 
parties  thereto,  and  the  failure  to  record  it  did  not,  under  the  statute  of  Iowa, 
render  the  cars  subject  to  the  lien  of  the  mortgage.  2.  That  A.  was  entitled 
to  tlie  possession  of  them,  and  to  compensation  n)r  their  use  by  the  receiver, 
payable  out  of  the  fund  to  the  credit  of  the  suit.  Meyer  v.  Car' Co.,  375. 
2.  The  instrument  set  out  construed  to  be  a  mortgage  and  not  a  condiiioDal  ^e, 
and  therefore  held  to  require  registry,  under  the  Missouri  statute,  to  protect 
tiie  property  therein  mentioned  from  the  creditors  of  the  grantee.  Heiyford 
f>.  Davis,  386. 

CARRIER 

Plaintiff  refused  to  pay  for  extra  baggage  and  demanded  its  return.  He  was 
given  an  order  to  baggage  master  at  Pittsburg  for  its  delivery.  Plvntiff 
subsequently  ordered  the  bagsage  to  be  sent  through  to  Chicago,  his  desti- 
nation, where  it  was  destroyed  by  fire  while  in  the  depot  Held,  that  by  the 
acts  of  plaintiff  subsequent  to  the  conversion,  he  resumed  control  of  his  bag- 
gage in  the  condition  it  was  on  board  tlie  train,  and  elected  to  hold  defendant 
as  carrier;  that,  as  such,  it  was  not  liable  for  the  loss,  and  for  the  original 
conversion  was  only  liable  in  nominal  damages.  McCormick  v.  Pennsylvania 
R.  R  Co.,  686. 

CHARTER 

1.  A  charter  to  build  a  railroad  to  a  city  imports  authority  to  extend  the  road 
within  the  corporate  limits,  and  the  statute  confers  on  a  railroad  having  such 
charter  the  right  to  use  any  public  street  within  such  city,  without  making 
compensation  therefor;  the  particular  street  being  either  agreed  upon  with 
the  authorities  of  the  city  or  designated  in  the  manner  poiuted  out  by  the 
statute.     Houston,  etc.,  K.  R  Co.  v,  Odum.  503. 

2.  The  right  of  incorporation  conferred  under  the  general  law,  like  a  special 
charter,  is  in  the  nature  of  a  contract.  In  return  for  the  powers  and  fran- 
chises granted,  the  corporation  is  placed  under  obligations  to  perform  certain 
duties  to  the  public,  and  it  cannot,  without  the  consent  of  the  other  party  to 
the  contract,  change  its  terms  or  absolve  itself  from  its  obligations.  Abbot «. 
Johnstown,  etc.,  R  R  Co.,  541. 

See  BoiTD,  3,  7. 

CHILD. 
See  Pabent  and  Child. 

CITY. 
See  Chakteb. 

CITY  ORDINANCE 
See  Emdvent  Domain,  9;  Nboligence,  6;  Statuts,  1,  6;  Street  Railway,  & 

COMMUTATION  TICKET. 

The  appellant  was  the  holder  of  a  commutation  ticket  issued  to  him  by  the  ap- 
pellee. It  was  stipulated  on  the  ticket  that  it  should  be  used  only  by  the 
appellant,  and  that  if  found  in  the  hands  of  any  one  but  the  appellant  it 
would  be  forfeited  and  taken  up.  It  appeared  in  evidence  on  the  part  of  the 
appellee,  that  the  ticket  in  question  had  been  used  by  persons  other  than  the 
appellant,  in  travelling  over  the  appellee's  road,  and  that  no  force,  violenre, 
or  harsh  language  had  been  used  by  the  appellee's  agent,  in  removing  the 
appellant  from  its  cars.  The  appellant  testified  that  he  had  never  i^rted 
with  the  ticket,  and  that  it  had  never  been  used  by  any  other  person  than 
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himself.  The  verdict  being  against  the  appellant,  he  claimed  there  was  error 
in  a  modification  by  the  court  of  his  first  prayer — that  the  plaintiff  is  entitled 
to  recover  if  the  jury  find  the  ticket  in  question  was  taken  from  his  possession 
and  he  ejected  from  the  cars,  and  "  shall  further  find  that  the  suid  plaintift 
did  not  loan,  sell,  or  in  any  manner  transfer  said  ticket  to  any  other  person, 
or  knowingly  permit  any  other  person  to  use  said  ticket  before  that  time;"  and 
the  court  here  added,  *'and  shall  find  that  said  ticket  was  not  used  by  any 
other  person  than  the  plaintiff,  through  the  negligence  or  want  of  due  care  on 
the  part  of  the  plaintiif," — and  that  there  was  also  error  in  granting  certain 
prayers  of  the  appellee.     Hdd: 

1.  That  the  ticket  was  properly  taken  from  the  appellant  if  before  that  time 
it  had  been  used  by  any  other  person  with  his  connivance,  and  if  so  used,  the 
appellee's  agent  had  afterward  the  right  to  take  it  up,  even  in  the  hands  of  the 
person  to  whom  it  was  issued. 

2.  That  as  there  was  no  question  of  negligence  raised  by  the  proof  in  the  case, 
the  addition  to  the  appellant's  prayer  was  unnecessary;  but  as  it  could  not, 
in  an^  respect,  have  prejudiced  the  appellant's  case  before  the  jury,  it  is  not  a 
sufficient  cause  for  a  reversal. 

8.  That  as  the  only  question  of  fact  presented  by  the  whole  proof  for  the 
determination  of  the  jury  was  whether  or  not  the  ticket  in  question  had  been 
used  by  persons  other  than  the  appellant,  there  was  no  error  in  omitting  from 
the  appellee's  prayers  which  were  granted,  the  addition  to  the  appellant's 
praver  as  to  "  the  negligence  or  want  of  due  care  on  the  part  of  the  plaintiff.'' 
Preddenrich  «.  B.  &  O.  K.  R  CJo.,  280. 

CONSTITUTIONAL  LAW. 

1.  Under  the  Constitution  of  Illinois  the  Le^slature  cannot  grant  the  right  to 
construct  and  operate  a  street  railroad  within  any  city,  town,  or  incorporated 
village  except  by  requiring  the  consent  of  the  local  authorities.  Metropolitan 
R.  R  Co.  t).  Chicago,  291. 

3.  The  amendment  of  the  Constitution  of  Minnesota,  providing  that  no  law 
levying  a  tax  or  making  other  provisions  for  the  payment  of  interest  or  princi- 
pal of  the  bonds  denominated  "Minnesota  State  Kailroad  Bonds"  shall  take 
effect  or  be  in  force  until  such  law  shall  have  been  submitted  to  a  vote  and 
adopted  by  a  malority  of  the  electors  of  the  State,  impairs  the  obligation  of 
the  contracts,  and  is  therefore  void.  Minnesota  ex  rel  Att'y  Gen'l  d.  Youngs 
348. 

3.  The  act  entitled  "An  act  providing  for  the  adjustment  of  the  Minnesota  State 
Hailroad  Bonds,"  approved  March  21, 1881,  delegates  judges  therein  mentioned 
ledslative  power,  and  it  is  therefore  void.    Id. 

4.  It  the  provisions  of  a  statute  which  are  unconstitutional  be  so  connected  with 
its  general  scope  that,  should  they  be  stricken  out,  effect  cannot  be  given  to 
tbe  legislative  intent,  the  other  provisions  must  fall  with  them.  Allen  «. 
Louisiana,  599. 

^.  A  federal  court  will  never,  in  a  doubtful  case,  adjudge  a  law  to  be  in  conflict 
with  the  Constitution  unless  sustained  in  so  doing  by  some  distinct  adjudication 
of  the  highest  court  of  the  State.    Smith  v.  Fond  du  Lac,  642. 

6.  The  Missouri  statute  making  railroads  liable  in  double  damages  for  stock 
killed  by  them,  Hdd,  to  be  constitutional.     Spealman  v.  Mo.  P.  K.  R.  Co  ,  686. 

See  Bond,  3,  8,  8,  11;  Damages,  1;  Eminent  Domain,  9,  16,  16,  20,  23,  25; 

Jurisdiction;  Statute,  8,  4,  8. 

CONSTRUCTION  OP  ROAD. 
See  Contbact;  Plkadino  and  Practicb,  4;  Nsoligencb,  30. 

CONTRACT. 

1.  C.  relinqubhed  a  right  of  way  over  his  land,  upon  the  consideration  that  the 
company  would  complete  its  road  in  one  year,  and  in  an  action  for  damages 
sustained  by  reason  of  the  construction  of  the  road  over  such  right  of  way,  a 
contemporaneous  parol  agreement  was  offered  by  C.  that  the  companv  further 
agreed,  as  consideration  for  such  right  of  way,  to  give  him  an  annual  pass  for 
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life  over  its  road  and  make  him  a  deduction  of  $10  on  each  car  diipped  by 
him  tbereoD,  and  on  failure  to  comply  with  these  conditions,  to  permit  him  to 
retain  his  claim  for  damages.  Held,  the  evidence  was  inadmissible,  as  it  would 
have  enlar^d  the  written  contract  and  varied  materially  its  terms.  Coriiell 
V.  St.  Louis,  etc.,  R  R.  Co.,  637. 

2.  Payment  for  work  done  upon  estimates  made  by  company's  agent  is  proof 
that-a  bridge-builder  is  a  contractor  under  Kani»as  statute.  Where  a  railro&d 
replaces  au  old  brid^i^e  by  a  new  one,  JJeld,  that  the  construction  of  such  Dew 
bridge  is  a  " construction"  of  a  "part"  of  the  companv's  road,  within  the 
meaning  of  the  statute.     Atchison,  etc.,  R  R  Co.  r.  McConnell,  637. 

8.  A  contract  must  be  construed  in  the  light  of  surrounding  circumstances,  as 
the  parties  understood  it  at  tlie  time  it  was  made.  Union  I^acific  R  R  Ca  f. 
Clopper,  649. 

See  Cab  CoimuLCT;  Cobporation,  6;  Constitutional  Law,  2. 

CONTRA.CTOR 

Plaintiff  furnished  provisions  to  a  sub-sub-contractor.  Hdd,  under  Eanau 
statute  he  had  no  claim  against  the  company.  Bt.  Louis^  etc.,  R  R  Co.  c. 
Cobb,  644. 

CONTRIBUTORY  NEGLIGENCE. 

See  Maftsb  and  Sebyant;  Neglioencb. 

CORPORATTION. 

1.  The  H.,  P.  &  F.  R  R  Co.,  a  Rhode  Island  corporation,  executed,  in  186^ 
an  agreement  and  lease  to  the  B.,  H.  &  E  R  R  Co.,  a  Connecticut  corpora- 
tion, whereby  all  the  property  and  business  of  the  former  was  transferred,  m 
perpetuum,  to  the  latter,  the  stockholders  of  the  former  to  be  remu Derated  by 
receiving  stock  in  the  latter,  or  by  receiving  a  fixed  price  per  share  in  money. 
This  transfer  was  ratified  by  the  Legislature  of  Rhode  Island  in  1865.  Id  1866 
the  B.,  H.  &  £.  R  R  Co.  mortgaged  its  road.  It  subsequently  became  bank- 
rupt and  was  dissolved  by  a  decree  in  Connecticut  in  1873.  The  mortgagee 
foreclosed  hy  equity  proceedings  in  Rhode  Island  in  1875,  and  formed  tlie  K. 
T.  &  N.  E.  K.  R.  Co.,  into  whose  possession  the  road  passed  by  deeds  from 
the  mortgage  trustees  and  from  the  assignees  of  the  B.,  H.  &  E.  R  R  Co. 

2.  In  December,  1875,  certain  stockholders  of  the  H.,  P.  &  F.  R  R  Co,  filed  ia 
Rhode  Island  a  bill  in  equity  to  set  aside  tlie  agreement  and  lease  to  the  B., 
H.  &  E.  R.  R  Co..  and  to  redeem  the  H.,  P.  &  F.  R  R  Co.  from  the  mort- 
gages executed  by  the  B.,  H.  &  E.  R  R  Co.,  alleging  that  the  agreement  aod 
lease  were  ultra  vires,  that  they  were  obtained  by  fraud,  and  that  they  were 
subject  to  certain  conditions  precedent,  which  had  not  been  fulfilled. 

Held,  that  the  agreement  and  lease  were  ultra  vires  and  violated  the  rights  of 
the  dissenting  minority  of  the  stockholders  of  the  H.,  P.  &  F.  R  R  ux 

Held,  further,  on  the  evidence  produced,  th^  the  fraudulent  representations 
charged  against  the  B.,  H.  &  E.  R  R  Co.  in  the  matter  of  the  agreement  and 
lease  were  not  satisfactorily  proven. 

Held,  further,  that  certain  provisions  in  the  agreement  relative  to  the  cost  of  pur- 
chasing and  completing  another  road,  to  the  stock  subscriptions  of  the  E,  H. 
&  E.  R.  R  Co.,  and  to  the  issue  and  transfer  of  stock  to  trustees,  could  not 
be  considered  conditions  precedent  to  the  transfer. 

Held,  further,  that  the  complainants,  by  their  delay  in  beginning  legal  proceed- 
ings, and  by  allowing  the  intervention  of  other  equities,  were  precluded  from 
relief. 

Held,  further,  that  the  N.  Y.  &  N.  E.  R  R  Co.  derived  iU  title  from  the  mort- 

fage,  not  from  the  deed  given  by  the  mortgage  trustees,  and  was  not  affected 
y  a  clause  in  the  decree  of  foreclosure  reserving  the  "rights  of  anv  peison 
or  corporation  claiming  to  hold  stock,  whether  common  or  prefened,  m  the 
H.,  P.  &  F.  R  R  Co.,  or  of  any  person  or  corporation  not  a  party  to  this 
suit." 
Held,  further,  that  the  bill  must  be  dismissed.  Boston,  etc.,  R  R  Coip.  c  ^• 
Y.,  etc.,  R  R  Co.,  800. 
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a  A  corporation  cannot  be  bound,  even  by  the  act  of  its  board  of  directors, 
unless  done  in  the  pursoance  of  some  ofcnect  embraced  by  its  charter,  or  of 
some  power  conferred  upon  it  by  law.  Ricord  «.  Central  Pacific  R  R  Co., 
894. 

4  The  prosecution  of  criminal  offenders  is  one  of  the  objects  and  privileges  of 
a  railroad  corporation,  and  it  can  be  held  accountable  for  any  mahcious  prose- 
cution.   Id. 

5.  To  show  that  a  criminal  prosecution  was  instituted  by  authority  of  the  cor- 
poration, it  is  not  necessary  to  produce  a  resolution  of  its  board  of  directors. 
It  is  sufficient  to  show  that  its  legal  advisers,  acting  in  conjunction  with  such 
of  its  servants  and  agents  as  have  I^nowledge  of  the  facts,  instituted  the  proper 
proceeding    Id. 

6.  What  individual  contracts  of  officers  of  corporation,  in  reference  to  its  affairs, 
not  void  as  against  public  policy.     See  Barnes  «.  Brown,  688. 

See  Eminbnt  Domain,  16;  MoRT6A.aE;  PoiADiNa  axd  Practigs,  88. 

COUPLING  CARS. 
Bee  Mabtbb  AND  Sbbvant. 

CRIME. 
See  CoBFORATiON,  4,  6;  PAsaENOER;  PLBADma  AND  Pbactice,  18-25. 

CROSSING. 
See  Eminent  Domain;  Neougencb. 

DAMAGES. 

1.  A  plaintiff  may  recover  his  actual  damages  for  injuries  sustained  (prior  as 
well  as  subsequently  to  the  Pennsylvania  Constitution  of  1874),  without  limita- 
tion as  to  amount.  The  Act  of  April  4,  1868.  g  2,  limiting  a  recovery  to 
$3000  in  case  of  personal  injury,  was  unconstitutional.  Thirteenth  &  Fif- 
teenth Sts.  Pass.  Ry.  v.  Boudrou,  80. 

2.  In  actions  under  statutes  giving  a  right  of  action  to  the  relatives  of  a  de- 
ceased person  for  his  death,  the  damages  recoverable  are  only  such  as  are 
pecuniary  and  actual,  or  fixed  in  amount  by  the  statute ;  but  in  actions  brought 
by  the  parties  injured  themselves,  mental  pain  and  anguish  are  also  proper 
elements  of  the  damages,  although  no  malice  or  wantonness  be  charged. 
There  were  three  verdicts  in  this  cause — the  first  for  $10,000,  the  second  for 
$12,000,  and  tlie  third  for  $10,000.  Held,  that  this  court  could,  with  no  pro- 
priety,  say  that  the  latter  verdict  was  excessive.  Porter  t.  Hannibal,  etc.,  R. 
k  Co.,  44. 

8.  Averments  which  show  that  the  deceased  was  a  laboring  man,  working  for 
defendant  (without  alleging  that  he  was  receiving  any  compensation  for  bis 
labor),  and  that  he  left  no  widow,  but  left  a  child  three  years  old,  Held,  on 
demurrer,  to  show  suflSciently  that  such  child  suffered  pecuniary  damage  by 
the  father's  death.    Kelly  v.  Chicago,  etc.,  R.  R.  Co.,  65. 

4.  Before  the  injury  plaintiff  was  a  laborer,  a  strong,  healthy  man,  and  he  has 
a  wife  and  four  children.  It  was  necessary  to  amputate  one  leg.  Nearly  a 
year  after  the  accident  he  was  unable  to  do  any  work,  and  he  testified  that  if 
he  walked,  stood,  sat,  or  kept  his  leg  down  for  any  length  of  time,  he  became 
dizzy.  In  view  of  these  facts,  and  of  the  physical  and  mental  suffering  in- 
volved in  the  injury,  the  court  does  not  find  in  a  verdict  for  $11,000  such 
evidence  of  prejudice,  passion,  or  improper  bias  in  the  Jury  as  justifies  it  in 
reversing  a  judgment  for  that  sum.    Berg  v.  Chicago,  etc.,  Ky.  Co.,  70. 

H.  In  a  suit  to  recover  damages  for  a  personal  injury  resulting  in  death,  through 
negligence,  it  is  error  to  instruct  the  Jury  that  if  they  find  the  defendant 
guilty  they  may  assess  the  plaintiff's  aamages  at  any  sum  not  exceeding 
ISOOO,  the  amount  claimed  in  the  declaration,  without  reference  to  any  proo» 
of  the  amount  of  damages  sustained.  Chicago,  etc.,  R.  R.  Co.  v,  Sykes, 
254 

6.  Where  there  is  evidence  to  support  the  verdict  as  to  the  amount  of  dam- 
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ages,  and  the  court  below  refuses  a  new  trial,  this  court  will  not  reverse  as 
for  excessive  damages.     Wittman  v.  Milwaukee,  etc.,  R  R.  Co.,  640. 

7.  Defendants  conveyed  land  to  a  railroad  upon  certain  conditions,  which  it 
failed  to  perform.  The  railroad  was  sold  under  forecloeure  and  a  new  com- 
pany organized.  This  latter  company  was  also  sold  out  under  foreclosure 
and  the  present  company  formed.  Iidd,  that  defendants  were  equitably  en- 
titled to  have  their  compensation  and  damages  estimated  as  of  date  when  hud 
was  conveyed.     New  York,  etc..  R.  R  Co.  v,  Stanley,  650. 

See  Eminent  Domain;  Mastbb  and  Servant;  Pleading  and  Practice,  3; 

Trust,  4. 

DEPOT. 
See  Negligence,  41. 

DEFINITION. 

The  proper  legal  meaning  of  the  term  *'  proximate  cause"  discussed.  Juc^a  a 
Chicago,  etc.,  R  R  Co.,  41. 

DIRECTOR 
See  Corporation. 

EJECTMENT. 
See  Eminent  Domain,  ^ 

ELEVATED  RAILROAD. 
See  Tax,  1,  2. 

EMINENT  DOMAIN. 

1.  In  an  action  brought  by  a  railroad  company  to  condemn  a  right  of  way  and 
crossing  over  the  tracks  and  transfer  grounds  of  existing  railroads,  where 
defendants  by  cross  petition  claim  damages  for  injurv  to  their  property  not 
taken,  it  is  error  to  exclude  testimonv  offered  by  defendants  as  to  the  obstnic> 
tion  which  would  result  to  the  use  ot  their  remaining  propertv,  and  as  to  the 
injury  which  would  result  frofn  the  operation  of  the  new  road  upon  the  strip 
taken.    Lake  Shore,  etc.,  R.  R.  Co.  «.  Chicago,  etc.,  R.  R  Co.,  454. 

2.  The  use  by  existing  railroads  of  their  right  of  way  is  property,  and  they  are- 
entitled  to  Just  compensation  for  any  interference  with  that  use.  They  are, 
therefore,  entitled  to  recover  such  damages  as  they  would  sustain  by  obstract- 
ing  their  right  of  way,  whereby  access  to  different  parts  of  their  line  would  be 
interfered  with  and  their  capacity  to  transact  business  be  impaired  or  de- 
stroy^ed.    Id. 

8.  Evidence  as  to  the  amount  of  traffic  done  by  the  defendant  roads  over  the 
property  sought  to  be  condemned  is  competent  to  show  the  extent  of  the  use 
to  which  the  strip  of  land  would  be  subiected  in  the  operation  of  the  road, 
and  to  what  extent  it  would  injure  the  adaptability  of  the  property  for  trans- 
fer uses,  as  affecting  the  questions  of  depreciation  of  value  and  the  damage  to 
other  railroad  property.     Id. 

4.  The  franchise  of  existing  railroads  in  their  property  which  is  sought  to  be 
condemned  by  a  new  road  is  a  property  right,  held  with  regard  to  such  prop- 
erty, and  the  volume  of  the  use  of  sucn  franchise  is  material  in  ascertaining 
its  value  and  the  damage  which  interference  with  it  will  cause.     Id. 

5.  Where  the  property  of  the  defendant  roads  which  is  being  condemned  is 
specially  adapted  to  the  use  of  effecting  transfers  between  different  roads, 
and  is  not  available  for  general  uses,  evidence  of  its  value  for  the  particular 
use  to  which  it  is  adapted  is  admissible.     Id. 

6.  In  condemning  land  for  a  railroad  crossing  over  the  tracks  of  existing  raO- 
roads,  it  is  error  to  restrict  the  damages  to  those  for  physical  injury  to  the 
land,  but  compensation  should  be  allowed  for  all  such  incidental  loss.  incoD- 
venience,  and  damage  as  n:iay  be  expected  to  result  from  the  construction  and 
use  of  the  crossing.    Id. 
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7.  An  appeal  from  a  final  judgment  in  a  condemDation  proceeding  only  brings 
up  for  review  such  matters  as  preceded  the  entry  and  perfectm^  of  the  appeal, 
and  does  not  include  a  subsequent  order  authorizing  the  petitioner  to  enter 
upon  the  premises  pending  the  appeal.     Id. 

8.  Plaintiff  appealed  from  the  decision  and  award  of  the  commissioners  as  to 
the  appraisement  of  value  and  assessment  of  damages  for  the  right  of  way 
through  and  across  a  certain  quarter-section  of  land  belonging  to  him.  He 
was  the  owner  of  960  acres  lying  in  a  body  and  used  for  the  purposes  of  a  stock 
ranch.  The  railroad  ran  nearly  diagonally  through  one  quarter- section,  and 
cut  off  the  water,  timber,  the  house  and  corrals  from  the  mam  body  of  land, 
but  did  not  touch  the  other  quarters  of  the  ranch.  A  regularly  laid  out  pub- 
lic highway  separated  the  quarter  through  which  the  railroad  ran  from  one 
whole  section.  Held,  that  the  land-owner,  on  the  appeal,  was  entitled  to 
recover  the  damages  for  the  injury  to  the  whole  property,  and  not  merely  for 
that  to  the  separate  quarter  over  which  the  railroad  was  buUt.  Kansas  City, 
etc.,  R.  R  Co.  V.  Merrill,  486. 

9.  In  a  proceeding  for  condemnation  for  a  right  of  way  for  a  railroad  across  the 
right  of  way  and  railroad  track  of  another  company,  questions  as  to  the  suffi- 
ciency of  a  city  ordinance  in  respect  to  the  right  of  the  company  seeking  the 
condemnation,  and  as  to  the  right  of  such  company,  under  the  Constitution 
and  the  Eminent  Domain  act,  to  cross  the  track  of  another  company,  and  as 
to  injury  to  the  franchise  of  the  company  whose  road  is  sought  to  be  crossed, 
and  as  to  tlie  proposed  crossing  bein^  a  continuing  nuisance  resulting  to  the 
last-named  company  from  the  operation  of  the  new  road,  are  all  of  a  charac- 
ter, if  available  at  all  to  the  party  relying  upon  them,  such  as  may  be  inter- 

red  as  a  defence  at  law  in  the  condemnation  proceeding.    Lake  Shore,  etc., 
R.  Co.  t).  Chicago,  etc.,  R.  R.  Co.,  437. 

10.  On  error  in  this  court  to  review  a  decree  dissolving  an  injunction  and  dis- 
missing the  bill  under  which  it  was  sought  to  restrain  a  railroad  company 
from  further  prosecution  of  proceedings  then  pending  in  the  county  court  for 
condemnation  of  ground  for  right  of  way,  on  motion  that  the  writ  of  error  be 
made  to  operate  as  a  superseaeas,  and  that  an  order  be  entered  staying  the 
condemnation  proceedings  until  the  determination  of  the  cause  on  error,  it 
was  Held,  that,  apart  from  any  question  as  to  the  authority  of  this  court  to 
order  a  stay  of  the  proceedings,  it  would  not  exercise  such  a  iurisdiclion 
where  the  grounds  of  the  motion  were  of  such  character  as  might  be  inter- 
posed as  a  defence  at  law  in  the  proceeding  sought  to  be  stayed.     Id. 

11.  One  railroad  company  is  entitled  to  have  condemnation,  under  the  statute, 
for  its  right  of  way  across  the  right  of  way  of  a  previously  constructed  rail- 
road, but  the  company  whose  right  of  way  is  condemned  is  entitled  to  be  fully 
compensated  for  all  damages  it  may  sustain  in  consequence  thereof.  St. 
Louis,  etc.,  R.  R.  Co.  v.  Springfield,  etc.,  R.  R.  Co.,  487. 

12.  Where  the  right  of  way  is  sought  across  or  under  the  track  of  another  rail- 
road company,  or  through  its  embankment,  the  latter  company  is  entitled  to 
receive  such  sum  of  money  as  will  enable  it  to  place  its  track  over  the  point 
at  which  the  ground  is  condemned  in  as  safe  a  condition,  as  nearly  as  the 
nature  of  the  case  will  admit,  as  it  was  before  the  making  of  the  excavation. 
The  damages  should  cover  additional  expense  for  watchmen  when  travel  over 
the  excavation  is  rendered  hazardous;  the  expense  of  building  and  maintain- 
ing permanent  abutments  or  retaining  the  walls;  losses  incident  to  rebuilding 
or  repairing,  and  contingent  losses  by  fire  or  otherwise,  and  if  any  other  kind 
of  bridge  over  the  excavation  is  more  safe  than  a  wooden  one,  the  compensa- 
tion should  be  sufficient  to  enable  the  company  to  erect  and  maintain  perpet- 
ually a  bridge  of  that  degree  of  safety,  and  likewise  to  reimburse  it  for  all 
inconvenience  and  expense  incident  to  the  erection  and  maiotenanoe  of  such 
a  bridge.    Id. 

13.  Where  property  has  already  been  appropriated  to  public  use,  and  is  in  fact 
in  such  use  in  the  hands  of  one  railroad  corporation,  it  cannot  rightfully  be 
taken  away  from  such  corporation,  even  by  authority  of  a  statute,  for  the  pur- 
pose of  subjecting  it  to  the  same  public  use  in  the  hands  of  another  corpora- 
tion.   To  warrant  the  taking  of  property  of  one  party  already  appropriated 
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to  public  use,  and  placing  it  wholly  or  in  part  in  the  hands  of  another  party 
for  a  public  use,  it  Is  essential  that  the  new  use  be  a  different  use,  and  also  that 
the  change  from  the  present  use  shall  be  for  the  benefit  of  the  public.  Whether 
the  new  use  be  different  from  the  present  one  is  a  judicial  question,  for  the 
courts  to  decide;  but  where  such  new  use  may  be,  in  its  nature,  a  public  beoe- 
fit,  whether  the  change  will  be  for  the  benefit  of  the  public  is  a  political  ques- 
tion, to  be  determined  by  the  law-making  power.  Lake  Shore,  etc.,  R  R  Co. 
o.  Chicago,  etc,  Ry.  Co.,  440. 

14.  In  a  proceeding  to  condemn  a  part  of  the  property  of  one  railroad  for  the 
use  of  another  leading  from  other  and  different  points  and  regions  of  country, 
the  use  is  not  the  same  as  that  of  the  prior  road,  but  is  rather  a  joint  or  co- 
operative use,  to  be  exercised  and  enjoyed  by  boUi  railroad  companies,  so  as 
to  furnish  the  public  an  additional  line  of  travel  and  transportation,  and  may 
beproperly  granted  by  legislative  action.    Id. 

15.  The  right  to  exercise  the  power  of  taking  private  proper^  for  public  use  is 
one  of  the  recognized  powers  of  sovereignty,  and  is  one  of  the  attributes  in- 
herent in  the  State.  The  power  to  declare  under  what  circumstances  that 
right  may  be  exercised,  and  to  provide  the  mode  of  its  exercise,  was  conferred 
upon  the  General  Assembly  by  that  clause  of  the  Constitution  which  vested  in 
that  body  "  the  legislative  power"  of  the  State.  By  sec  13,  art,  2,  that  power 
is  not  granted,  but  is  merely  recognized,  and  its  purpose  is  to  limit  and  ref- 
late the  exercise  of  the  power.  Sec.  14,  art.  11,  recognizes  the  same  power, 
but  does  not  profess  to  ^nt  it  or  to  add  to  it.  That  section  is  and  proposes 
onl  V  to  be  an  authoritative  explanation  of  the  extent  and  nature  of  this  power, 
and  is  but  declaratory  of  the  power  the  State  would  have  had  without  it.    Id. 

16.  The  property  of  corporations,  in  so  far  as  concerns  the  ownership  thereof 
and  the  profit  or  gain  to  be  made  from  its  use,  is  to  all  intents  and  purposes 
private  property,  although  applied  to  a  use  in  which  the  public  have  an  inter- 
est; and  sec.  14,  art.  11,  of  the  Constitution  simply  places  such  property,  the 
same  as  that  of  natural  persons,  within  the  power  of  eminent  domain,  as  it  was 
before  any  such  declaration,  and  protects  it  the  same  as  any  other  private 
property.    Id. 

17.  Under  the  preset  legislation  a  railroad  company  is  expressly  authorized,  in 
its  location  and  construction,  to  cross  and  intersect  any  intervening  railroads 
at  any  point  on  its  route,  and  this,  by  necessary  implication,  is  a  legislative 
declaration  that  the  subordination  of  premises  already  occupied  by  a  railroad 
company  to  the  use  of  another  for  a  cross-way,  is  a  change  in  the  use  which 
the  public  good  demands;  but  the  corporation  seeking  the  right  of  way,  when 
the  parties  cannot  agree,  must  select  the  place  and  manner  of  the  proposed 
crossing,  and  the  character  and  conditions  of  the  use  sought,  and  should  state 
the  same  in  the  petition  for  condemnation,  to  afford  the  proper  basis  for  ascer- 
taining the  compensation  to  be  paid.    Id. 

18.  The  grant  which  the  Act  of  July  23,  1866,  c.  212  (14  Stat.,  210).  makes  to 
the  St.  Joseph  &  Denver  City  R.  R  Co.,  "to  the  extent  of  one  hundred  feet 
in  width  on  each  side  of  said  road  where  it  may  pass  through  the  public 
domain, "  is  absolute  and  in  prsesenti.and  a  party  subsequently  acquiring  a  parcel 
of  such  lands  takes  it  subject  to  that  right.    Railroad  Co.  «.  Baldwin,  510. 

19.  Quaere,  Where  Congress  has  conferred  upon  a  railroad  corporation,  oiganized 
under  the  laws  of  a  State,  the  right  of  way  over  the  public  lands  in  a  Terri- 
tory, can  the  State,  subsequently  created  out  of  that  Territory,  prevent  the 
corporation  from  en  joying  that  right    Id. 

20.  ^  Under  the  Constitution  of  Alabama  persons  or  corporations  may  obtain  the 
right  of  way  over  the  lands  of  others,  but  payment  of  just  compensation  to 
the  owner  must  be  made  before  his  title  is  divested,  and  although  such  owner 
may  have  submitted  to  the  building  of  a  railroad  over  his  lands,  still  he  will 
not  be  considered  to  have  waived  his  right  to  have  damages  assessed,  etc, 
without  express  consent  on  his  part.  New  Orleans,  etc.,  R  R  Co.  o.  Jones, 
425. 

21.  There  must  be  possession  under  color  of  title  in  good  faith  before  a  defend- 
ant is  entitled  to  acquittal  for  responsibility  for  rents  accruing  during  his  ad- 
verse occupancy.    Id. 
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23.  In  an  action  of  ejectment  against  a  railroad  oompany  to  recover  the  land 
occapied  by  its  track,  where  it  appeared  that  the  company  had  condemned  a 
different  line  of  way  and  paid  the  price  fixed,  but  it  set  up  in  defence  thut  it 
had  the  license  and  permission  of  the  owner  to  use  the  line  occupied  and  paid 
the  money  for  the  same ;  and  there  was  judgment  for  the  company,  but  the 
flndings  did  not  show  whether  or  not  the  money  was  paid  for  the  line  as  oc- 
cupied or  whether  or  not  the  license  or  permission  was  a  revocable  one:  Held, 
that  the  findings  did  not  cover  the  issues  or  justify  the  judgment.  Robinson 
t.  Pittsburg  R  R  Co..  429. 

23.  The  regulation  or  enlargement  of  the  use  of  a  street,  the  property  of  the 
State,  by  the  Legislature,  so  as  to  permit  the  construction  of  a  railroad  track 
thereon,  whereby  the  owners  of  adjacent  lots  may  suffer  inconvenience  and 
injury,  is  not  a  taking  of  property  within  the  meaning  of  the  Constitution  of 
1869.    Houston,  etc.,  R  R  Co.  v,  Odum,  603. 

24  Such  an  addition  to  the  use  of  a  street,  if  authorized  by  the  Legislature,  gives 
the  lot-owner  no  rifht  to  compensation,  although  bis  easement  in  the  street 
he  thereby  impaireo,  and  his  lot  rendered  less  valuable.     Id. 

25.  It  is  not  intimated  that  the  lot-owner  would  be  denied  constitutional  protec- 
tion m  the  use  of  a  dedicated  street,  if  its  use  by  a  railroad  would  result  in  its 
detraction  for  all  other  purposes.    Id. 

See  Chabteb;  CoNBTiTTTnoNAL  Law,  1;  Goittbagt;  Rent. 

EMPLOY^ 
See  Masteb  akp  Sebyai9t. 

EQUITY. 
See  CoBFOBATioN;  Pleadiko  and  Psactigb. 

EVIDENCE. 

1.  A  child  was  ^  months  old,  and  previously  in  good  health;  defendant's  engine 
struck  the  child  and  threw  it  into  the  air,  and  about  15  feet  away  from  the 
track;  it  was  taken  up  senseless,  and  with  one  leg  broken;  the  broken  limb  was 
adjusted  and  bandaged  by  physicians,  who  coniiuued  to  treat  the  child,  and 
whose  directions  and  prescriptions  were  strictly  followed;  a  cough  set  in 
directly  after  the  injury,  and  the  child  manifested  ^eat  pain  and  nervous 
irritability,  with  sleeplessness,  lack  of  appetite,  etc. ;  in  a  few  days  it  had  an 
unnatural  app>earance  of  the  eyes;  these  symptoms  continued  and  increased 
until  its  death;  about  eight  days  before  its  death  it  grew  much  woi*sc,  and  was 
alternately  hot  and  cold,  its  face  frequently  flushed  and  red ;  a  few  days  before 
death  the  physicians  removed  the  splints  and  bandages  from  the  broken  limb; 
death  occurred  about  a  month  after  the  injury.  Jleld,  the  jurj*"  would  have 
heen  justified  in  finding  that  the  death  was  caused  by  the  injury  inflicted  by 
defendant.    Jucker  v.  Chicago,  etc.,  R.  R.  Co.,  41. 

2.  In  a  controversy  as  to  what  constituted  an  approach  to  a  railroad  bridge,  the 
opinions  of  expert  engineers  are  admissible  and  entitled  to  due  weight  Union 
P&dfic  R  R  Co.  t^.  Clopper,  649. 

See  Emdtent  Domain,  8;  Fibe;  Nbgligencb. 

EXECUTION  SALE, 
See  Pleadino  and  Practice,  48. 

EXPERTS. 
See  Evidence,  2. 

EXPRESS  COIVIPANY. 

Bailroad  companies  are  not  authorized  to  carry  on  an  express  business.  A  tem- 
porary injunction  granted  to  enjoin  a  railroad  company  from  charging  a  cer- 
tain  express  company  higher  rates  than  were  charged  to  other  specified  com- 
panies by  the  same  railroad.  Southern  Express  Co. «.  Memphis,  etc.,  R  R 
Co.,  689. 
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FARE. 
See  Railroad  CoicMi88ioinEB& 

FEDERAL  COURT. 
See  Constitutional  Law,  5;  Jubisdigtiob; 

^LLOW  SERVANT. 
See  Masteb  anb  Sebyant. 

FENCE. 

The  plaintiff  in  1846  became  tenant  from  year  to  year  of  land  belonging  to  one 
G.  In  1847  the  defendants,  a  railway  company,  acquired  part  of  \he  land  in 
the  exercise  of  their  statutory  powers,  and  by  arrangement  with  G.  paid  him 
compensation  in  lieu  of  all  accommodation  works,  including  the  right  to  baT& 
his  land  fenced  from  the  railway,  G.  releasing  the  defendants  from  their  statu- 
tory obligation  in  that  respect.  The  defendants,  however,  made  a  fence  of 
posts  and  rails  between  the  land  so  occupied  by  the  plaintiff  and  a  ditch  ia 
the  defendant's  land  adjoining  the  railway,  and  they  planted  a  hedge  on  the 
side  of  the  ditch  nearest  the  r&way  itself,  sufficient  to  prevent  aniimds  from 
straying  thereon.  They,  however,  neglected  to  keep  up  the  posts  and  rails,  and 
in  consequence  of  their  neglect  to  do  so  a  cow  belonging  to  the  plaintiff,  in 
1879,  whilst  Uie  plaintiff  so  continued  in  the  occupation  of  the  land  under  the 
original  tenancy  which  had  never  been  determined,  fell  into  tlie  ditch  and 
was  killed :  Held,  that  the  defendants  were  liable  for  the  loss  of  the  cow,  for 
that  their  arrangement  with  the  owner  did  not  exonerate  them  from  their 
liability  under  the  Railway  Clauses  Act,  1845  (8  &  9  Vict.,  c.  20),  a  68.  to 
maintain  the  fence  for  the  benefit  of  the  occupier,  and  so  as  to  prevent  his^ 
cattle  from  straying  from  his  land.    Cony  «.  Great  Western  Ry.  Co.,  612. 

See  Andcal. 

FIRE. 

1.  In  an  action  for  the  value  of  property  destroyed  by  fire  alleged  to  have  been 
caused  by  its  negligence  in  running  a  train,  it  appeared  that  the  tram  was 
running  within  a  village  at  an  unlawful  rate  of  speed,  and  that  the  train  con- 
sisted of  only  two  cars,  and  was  running  on  a  straight  line;  and  the  grade  was- 
not  shown.  There  was  no  other  evidence  that  the  undue  speed  increased  the 
danger  of  fire.  Held,  that  it  was  error,  as  against  defendant,  to  submit  that 
question  to  the  jury.     Brusberg  «.  Milwaukee,  etc.,  R  R.  Co.,  264. 

2.  The  fact  that,  on  a  diy  windy  day,  fire  is  discovered  in  a  field  upon  the  line 
of  a  railroad  shortly  after  the  passage  of  a  train  is  not  of  itself  evidence  of 
negligence  on  the  part  of  the  railroad  company.  The  plaintiff  proved  that 
fire  was  discovered  shortly  after  the  passage  of  a  train  in  the  plaintiff's  field, 
and  that  it  spread  for  a  considerable  distance  along  the  line  of  the  road,  burn- 
ing fences,  woods,  and  grass,  the  ^ay  being  somewhat  wundy.  The  defcndant*8 
testimony  showed  that  the  best  spark-arrester  known  at  that  time  bad  been 
used,  and  that  a  thorough  system  of  inspection  was  in  force,  which  would 
have  discovered  defects,  if  any  existed.  There  was  no  evidence  of  the  size  or 
quantity  of  the  sparks  emitted.  Beld,  that  the  evidence  of  negligence  on  the 
part  of  the  defendant  was  not  sufficient  to  have  been  submitted  to  the  juir. 
Keading,  etc.,  R.  R.  Co.  d.  Latshaw,  267. 

3.  It  is  a  rule  of  law,  that  if  reasonable  precautions  are  taken  in  providing  loco- 
motives with  appliances  best  suited  to  the  prevention  of  damage  by  fire,  the 
railway  company  or  persons  using  them  cannot  be  made  liable  though  they 
fire  every  rod  of  country  through  which  they  run.  Phila.,  etc.,  R.  It  Ca  r. 
Schultz,  271. 

4.  In  an  action  for  damage  caused  by  sparks  emitted  from  an  engine,  the  de- 
fendant adduced  proof  that  the  locomotive  was  furnished  with  an  approved 
spark-arrester,  in  rebuttal  of  which  the  plaintiff  was  permitted  to  introduce 
evidence  of  numerous  fires  caused  by  the  same  engine. 

8.  Meld,  that  the  question  of  negligence  was  properly  submitted  to  the  jury.  Id. 
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6.  It  is  Dot  contributory  negligence  on  the  part  of  an  owner  of  land  along  & 
railway  to  allow  the  accumulation  of  rubbisli  and  brushwood  on  his  property. 
Aland-owner  along  a  railway  assumes  the  risk  of  fires  necessarily  following  the 
proper  and  lawful  use  of  locomotives,  but  there  is  no  liability  on  his  part  to- 
guard  against  their  improper  and  unlawful  use.    Id. 

FIXTURE. 
See  Tax,  1,  2. 

FLOOD. 
See  NsQiiiGENCE,  80. 

• 

FRANCHISE. 
See  Eminent  Domain;  Tax,  4,  7. 

FREIGHT  TRAIN. 
See  Pabsenoeb,  1,  2. 

FUTURE  ACQUISITIONS. 
See  Mortgage,  2. 

GENERAL  SOLICITOR 

Where  a  general  solicitor  has  no  authority  to  begin  suits.  Des  Moines,  etc.,  R.  R.. 
Co.  V,  Chicago,  etc.,  R  R.  Co.,  635. 

INCORPORATION. 
See  Charteb. 

INJUNCTION. 
See  EMDnsNT  Domain,  10;  Express  Compant;  Pleading  and  Practige. 

INSTRUCTIONS. 
See  Pleading  and  Practice. 

JURISDICTION. 

1.  Under  the  provision  of  the  New  York  Constitution  (art.  8,  §  18)  prohibiting  the- 
coDstruction  of  a  street  railroad  without  the  consent  of  a  specified  portion  of 
adjacent  property-owners,  or  in  lieu  thereof  a  determination  of  commissioners 
appointea  by  the  General  Term  of  the  Supreme  Court  that  such  railroad  ought 
to  be  constructed,  and  a  confirmation  thereof  by  the  court,  the  determination 
of  commissioners  is  inoperative  until  so  confirmed.  The  General  Term  has 
not  a  mere  formal  function;  and,  while  the  proceeding  before  it  is  in  the 
nature  of  an  appeal,  it  has  original  jurisdiction  so  far  that  it  has  the  power  and 
it  is  its  duty  to  review  the  whole  case  and  to  pass  upon  the  sufflciencv  of  the 
facts  to  warrant  the  determination,  and  it  is  within  the  discretion  of  said  court 
whether  or  not  to  confirm  the  commissioners'  report.  In  the  Matter  of  the 
Kings  Co.  Elevated  R.  R.  Co.,  431. 

2.  It  seems  that  where  an  order  of  the  General  Term  in  such  proceedings  refus- 
ing to  confirm  the  report  of  commissioners  does  not  state  whether  it  was  made 
upon  questions  of  law  or  fact,  it  is  to  be  presumed  that  the  court  examined 
and  passed  upon  the  questions  of  fact  as  well  as  those  of  law.    Id. 

8.  Congress  has  power  to  prescribe  tolls  upon  a  bridge  incorporated  by  New 
York  and  Canada,  and  can  confer  authority  necessary  for  this  purpose  upon  a 
federal  coUkt.  The  statute  construed.  Canada,  etc.,  K.  R.  Co.  v.  International 
Bridge  Co.,  e37. 

See  Eminent  Domain,  10. 

JURY. 
See  Pleading  and  Practigb. 

LACHES. 
See  Statute  of  Limitations. 
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LANDLORD  AND  TENANT. 
See  Fence. 

LEASE. 

1.  A  corporatioD,  organized  under  the  general  railroad  act,  has  no  aathority,  with- 
out the  consent  of  the  Legislature,  to  lease  its  road  to  an  indiyidual;  and 
where  it  has  so  done  it  is  responsible  to  the  public  for  the  manner  of  operat- 
ing the  road;  as  to  the  public,  those  operating  it  must  be  regarded  as  agents 
of  the  corporation.     Abbott  f>,  Johnstown,  etc.,  R  R  Co.,  541. 

2.  The  clause  in  the  act  requiring  that  where  the  railroad  shall  be  leased  to  any 
other  railroad  the  lessee  shall  perform  certain  acts,  does  not  confer  power  to 
le^e,  but  applies  only  when  such  power  has  been  conferred.   Id. 

S.  Held,  where  a  railroad  corporation  so  organized  had  leased  its  road  without 
legislative  authority,  that  it  remained  liable  for  injuries  caused  by  the  negli- 

fence  of  those  operating  the  road.    Id. 
t  seems  that  it  is  competent  for  the  Le^Uture,  in  granting  permission  to  lease, 
to  transfer  all  or  any  liability  to  the  lessee.  Id. 

See  Cab  Conthact;  Cobporation. 

LEGISLATIVE   INTENT. 
See  Constitutional  Law. 

LESSEE. 

1.  To  maintain  an  action  against  a  lessee  for  the  continuation  of  a  nuisanoe  erected 
by  his  lessor,  before  the  lease,  it  is  not  necessary  to  show  that  the  lessee  was 
notified  of  the  existence  of  the  nuisance  and  was  reouested  to  abate  it  It  is 
suflScient  if  it  appears  that  he  knew  of  its  existence.  Dickson  v.  Chicago,  etc, 
R.  R  Co.,  688. 

2.  Defendant  S.,  and  others,  who  had  been  appointed  receivers  of  theV.  C.  R  R 
Co.,  a  Vermont  corporation,  by  the  Court  of  Chancery  of  that  State,  with  the 
consent  and  authority  of  said  court,  together  with  the  V.  C.  R  R  Co.,  leased 
of  the  O.  &  L.  C.  R  p.  Co.,  a  New  York  corporation,  its  road,  rolling-stock, 
etc.,  for  a  term  of  years;  the  lessees  covenanting  among  other  things  to  keep 
the  demised  property  in  good  repair,  and  to  "assume  all  obligations"  of  the 
lessor,  "either  by  statute  or  at  common-law,  as  common  carriers,  warehouse- 
men, or  otiierwise."  Under  this  lease  the  lessors  took  possession  of  and 
operated  said  road.  Plaintiil  was  in  the  employ  of  said  lessees  upon  the  road, 
and  while  engncred  in  loading  a  car  was  injured  by  the  faJl  of  a  li^^r  belong- 
ing to  and  furnished  by  them  for  such  use,  but  which  was  insufficient  for  that 
purpose;  B.  was  not  present  at  the  time,  and  no  personal  negligence  on  his 
part  was  chiimed.  Held,  that  an  action  to  recover  damages  was  maintainable 
against  S.  alone;  that  the  fact  of  his  being  a  receiver  did  not  affect  his  liability, 
as  he  was  not  in  possession  of  the  road  so  leased  as  an  officer  of  any  court  or 
by  its  autliority,  but  by  virtue  of  a  contract  simply  permitted  by  the  court; 
that,  outside  of  the  State  of  Vermont,  the  court  had  no  jurisdiction,  and  & 
could  do  no  actvirtute  officii  in  this  State;  his  liabilitj^  was  that  of  an  indi- 
vidual, aud  he  could  not  be  shielded  by  a  description  of  his  office,  or  adedarsr 
tion  that  he  was  acting  in  an  official  character.     Kain  «.  Smith,  645. 

See  Plbadino  and  Pbacticb,  47. 

LICENSE. 
See  Eminent  Domain,  22;  Patkht. 

MALICIOUS  PROSECUTION. 
See  Corporation,  4;  Pleadino  and  Practicb,  18, 19. 

MASTER  AND  SERVANT. 

1.  A  brakeman,  while  engaged  in  coupling  cars  at  night,  stepped  into  a  hole 
under  a  tie  and  was  injured.  The  defect  in  the  road  was  not  patent,  but  re- 
quired inspection  to  discover  it,  and  he  had  never  worked  on  this  portion  of 
the  track  before.    His  attention  had  been  called  to  the  generally  unsafe  and 
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dangerous  condition  of  the  track,  but  not  to  the  specific  defect  causing  his 
injuries.  He  was  ignorant  of  its  existence,  and  the  attention  of  the  servants 
of  the  railroad,  whose  duty  it  was  to  attend  to  the  track,  had  more  than  once 
been  called  to  its  dangerous  condition,  but  they  had  taken  no  steps  to  repair 
it.    Held: 

1.  A  master  is  not  an  insurer  of  the  safety  of  his  servant,  and  is  under  no 
absolute  obligation  to  provide  for  him  safe  machinery  and  implements,  or  to 
keep  these  in  good  order  and  condition;  but  it  is  his  duty  to  use  reasonable 
care  and  precaution  for  these  purposes. 

2.  If  there  are  defects  in  the  machinery  or  implements,  known  to  the  ser- 
vant, and  he  will,  notwithstanding,  enter  into  the  master*s  service,  he  takes 
upon  himself  the  risk  incident  to  such  defects. 

8.  It  is  not  incumbent  upon  the  servant  to  search  for  latent  defects  in 
machinery  or  implements  furnished  him  bv  his  employer,  but  he  has,  with- 
out any  investigation,  the  right  to  assume  that  they  are  safe  and  sufficient  for 
the  purpose.  * 

4.  In  case  of  a  patent  defect,  or  such  as  the  servant,  if  ordinarily  observant, 
would  have  discovered  by  his  ordinary  use  of  the  machinery  or  implement, 
Ms  opportunity  to  know  would  be  held  as  knowledge,  whether  in  fact  he 
knew  of  the  defect  or  not. 

5.  If  the  servant  of  a  railroad  company  appointed  to  keep  the  track  in 
repair  knows,  or  by  the  proper  dischar^  of  his  duty  might  know  of  its  con- 
dition, then  his  knowledge,  or  that  which  he  miffht  have  acquired,  is  imput- 
able to  the  company.    Porter  «.  Hannibal,  etc.,  K.  R.  Co.,  44. 

2.  Although  a  servant  may  have  had  equal  means  with  his  master  of  ascertain- 
ing defects  in  machinery  or  implements  provided  by  his  master,  this  will  not 
necessarily  preclude  him  from  recovering  damages  from  his  master  for  injuries 
received  by  him  consequent  upon  such  defects,  if,  in  fact,  he  was  ignorant  of 
their  existence,  and  they  were  not  patent,  or  such  as  would  have  been  dis- 
closed to  him,  if  ordinarily  observant,  by  his  actual  and  ordinary  use  of  such 
machinery  or  implements.  He  has  a  right  to  assume  that  the  machinery  and 
implements  furnished  him  by  his  master  are  safe  and  suitable  for  the  business, 
ana  he  is  not,  while  the  master  is,  required  to  examine  them  for  that  purpose. 
Id. 

8.  Where  a  master  furnishes  defective  machinery  for  use  in  the  prosecution  of 
his  business,  he  is  not  excused  by  the  negligence  of  a  servant  in  using  the 
machinenr  from  liability  to  a  co-servant  for  an  injury  which  could  not  have 
happened  had  the  machinery  been  suitable  for  the  use  to  which  it  was  applied. 
Where,  therefore,  the  emplojree  of  a  railroad  corporation  was  injured  by  the 
sudden  starting  of  a  locomotive,  caused  bv  its  bemff  defective  and  out  of  i*e- 
pau*,  of  which  defects  the  corporation  had  notice,  SM,  that  it  was  no  defence 
that  the  engineer  could  have  so  managed  the  engine  as  to  have  prevented  the 
accident.    Cone  «.  Delaware,  etc..  R.  R.  Co.,  57. 

4.  Plaintiff  was  emploved  on  a  dirt  train;  the  train  had  been  standing  on 
a  down  grade  while  being  loaded.  The  evidence  showed  that  not  all,  and 
tended  to  show  that  but  two  of  five  brakes  upon  the  cars  of  the  train  were 
set  Those  employed  in  loading  were  directed  to  get  aboard,  and  while 
climbing  on  the  cars  from  some  cause  they  started,  and  plaintiff,  who  was 
between  two  of  them,  attempting  to  get  aboard,  was  injured.  It  appeared  also 
that  the  brakes,  although  not  the  best  in  use,  were  such  as  were  in  common 
use  on  dirt  cars,  and  that  they  had  been  inspected  and  put  in  order  a  short 
time  before  the  accident;  also  that  the  cars  were  suitable  for  the  purpose  for 
which  they  were  used.  There  were  two  brakemen  on  the  train  whose  duty  it 
was  to  looK  after  and  apply  Uie  brakes.  It  was  not  shown  that  they  were  in- 
competent. Heldy  that  the  court  erred  in  refusing  to  dismiss  the  complaint; 
that  the  jury  were  not  justified  in  finding  that  the  movement  of  the  cars  was 
attributaole  to  any  defects  in  the  brakes;  but  the  only  reasonable  inference 
was  that  it  was  owing  to  the  fact  that  only  part  of  the  brakes  were  set;  and  if 
the  injury  was  caused  by  the  neglect  of  the  brakemen  in  this  respect,  it  was 
the  negligence  of  co-servants,  for  which  the  defendant  was  not  liable.  Henry 
0.  Staten  Island  R.  R.  Co.,  60. 
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9.  At  the  time  of  the  movement  of  the  cars  the  enffine  was  standing  on  the  track, 
reversed,  the  engineer  was  upon  the  tender  of  the  engine  calling  to  the  men, 
the  movement  pushed  the  engine  forward  a  few  feet,  me  fireman  let  on  a  little 
steam  and  the  engine  backed  the  train  about  the  distance  it  had  moved  for- 
ward, and  on  the  engine  being  again  shoved  forward  the  fireman  again  backed 
it;  this  was  repeated  two  or  three  times.  The  evidence  was  not  clear  as  to 
t)ie  precise  time  plaintiff  was  injured;  he  was  between  the  cars  when  they  first 
moved  forward.  The  evidence  was  to  the  effect  that  this  handling  of  the 
engine  was  proper  imder  the  circumstances.  Held,  that,  assuming  plaintiff 
was  injured  by  the  backing  of  the  train,  the  evidence  failed  to  show  that  the 
conduct  of  the  fireman  was  not  discreet  and  prudent.    Id. 

*6.  It  was  claimed  that  defendant  was  negligent  in  not  sending  out  a  condactor 
with  the  train;  that  if  one  had  been  sent  the  en^neer  would  have  been  upon 
the  engine  and  might  have  managed  the  tram  more  skilfully,  Edd,  that 
upon  the  facts  proved  no  presumption  arose  that  if  the  engineer  had  been 
upon  the  engine  the  accident  would  not  have  happened.    Id. 

"7.  The  defendant  made  a  contract  with  one  M.,  b^  which  he  was  to  take  en- 
tire charge  and  control  of  defendant's  freight  busmess  at  the  St  Louis  station, 
loading  and  unloading  cars,  switching  them  back  and  forth  in  the  yard,  making 
up  freight  trains,  and  doing  all  other  yard  service  necessary  in  the  transaction 
of  defendant's  freight  business.  He  was  also,  when  requested,  to  haul  frdght 
from  the  levee  for  defendant ;  to  prepare,  execute,  and  receive  all  necessary 
freight  bills;  to  keep  all  necessary  books  of  account,  collect  freight  money, 
and  generally  act  as,  and  discharge  all  the  duties  of  a  station  agent  To  ena- 
ble him  properly  to  discharge  his  duties  he  was  to  have  control  over  the 
grounds,  yards  and  buildings,  engines  and  cars  of  defendant  at  the  station. 
Defendant  was  to  furnish  the  necessary  engines,  and  keep  them  in  repair,  and 
supplied  with  fuel,  etc.,  and  to  employ  the  engineers  and  firemen,  who  were 
to  be  under  M.  's  control,  and  were  to  be  paid  by  him.  For  his  services  M. 
was  to  be  paid  monthly  at  the  rate  of  fifteen  cents  for  each  ton  of  freight 
received  or  delivered,  and  fifty  cents  for  each  car  hauled  from  the  levee.  The 
contract  was  to  continue  for  five  years.  The  business  was  to  be  done  under 
•control  of  defendant's  superintendent  and  to  his  satisfaction,  and  if  not  so 
done,  defendant  could  revoke  the  contract  on  twenty -four  hours'  notice.  M. 
performed  no  service  for  any  other  person  than  defendant.  In  an  action 
to  recover  damages  for  injuries  alleged  to  have  been  occasioned  through  the 
negligence  of  train-men  in  the  employ  of  M.,  Held,  that  M.  was  not  an 
independent  contractor,  but  stood  in  the  relation  of  servant  to  the  defendant 
Speed  V.  Atlantic,  etc.,  R.  R.  Co.,  77. 

:6.  Tlie  mere  fact  of  the  incompetency  of  a  servant  for  the  work  upon  which  he 
was  emplo}red  is  not  enough  to  warrant  a  jury  in  finding  the  master  guilty  of 
negligence  in  employing  him.     Murphy  t^.  St.  Louis,  eta,  R  R  Co.,  88. 

j9.  In  an  action  for  injury  by  the  negligence  of  the  section  foreman,  to  sustain 
the  allegation  that  the  section  foreman  was  incompetent,  and  the  company 
knew  of  such  incompetency  before  the  accident,  it  is  inadmissible  to  prove  the 
declarations  to  the  plaintiff  of  the  company's  road  master,  w^hose  duty  it  was 
to  employ  and  discharge  section  foremen,  made  some  days  after  the  accident 
and  while  the  road  master  was  still  in  the  employ  of  the  company,  that  the 
section  foreman  was  incompetent,  and  that  he  wanted  plaintiff  to  take  his 
place.    M'Dermott  v.  Hannibal,  etc.,  R  R.  Co.,  85. 

10.  The  declarations  of  an  agent  can  bind  the  principal  onlv  when  made  with 
reference  to  a  transaction  within  the  scope  of  his  agency,  then  depending  and 
when  constituting  a  part  of  the  res  gestae.     Id. 

11.  While  an  employee  is  presumed  on  entering  service  to  assume  &11  risks  ma- 
terially incident  thereto,  yet  no  such  presumption  arises  as  to  such  risks  as 
those  which  grow  out  of  the  possible  negligence  of  one  who,  while  a  servant 
to  a  common  master,  stands,  as  to  such  employee,  in  the  light  of  a  superior, 
whose  commands  and  directions  he  is  bound  to  obey.  Cowles  v.  Richmond, 
etc.,  R  R  Co.,  90. 

12.  The  rule  of  law,  that  a  servant  cannot  maintain  an  action  against  his  master 
for  an  injuiy  caused  by  the  fault  or  negligence  of  a  fellow-servant,  is  not  coo- 
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f  ned  to  the  case  of  two  servants  working  in  company,  or  having  opportunity 
to  control  or  influence  the  conduct  of  each  other,  but  extends  to  every  case  in 
which  the  two,  deriving  their  authority  and  their  compensation  from  the  same 
source,  are  engaged  in  the  same  business,  though  in  different  departments  of 
duty;  and  it  makes  no  difference  that  the  servant  whose  negligence  causes  the 
injury  is  a  sub-manager  or  foreman,  of  higher  grade  or  greater  authority  than 
the  plamtiff.    Holden  v,  Fitchburg  R.  R  Co.,  64. 

13.  If  a  master  uses  reasonable  care  m  employing  suitable  servants,  in  supplying 
and  keeping  in  repair  suitable  structures  and  engines,  and  in  giving  proper 
directions  and  taking  due  precautions  as  to  their  use,  he  is  not  responsible  to 
ooe  servant  for  the  negligence  of  another  in  the  management  and  use  of  such 
structures  and  engines  in  carrying  on  the  master's  work.     Id. 

14.  A  railroad  corporation  is  not  liable  to  a  brakeman  on  one  of  its  trains  for 
injuries  suffered  from  the  negligent  setting  up  and  use  of  a  derrick  by  work- 
men employed  in  widening  its  railroad.    Id. 

15.  A  master  is  bound  to  use  reasonable  care  in  selecting  his  servants,  and  in 
keeping  the  engines  with  T^hich,  and  the  buildings,  places  and  structures  in, 
upon,  or  over  which,  his  business  is  carried  on,  in  a  fit  and  safe  condition,  and 
is  liable  to  any  of  his  servants  for  injuries  suffered  by  them  by  reason  of  his 
negligence  in  this  respect.     Id. 

16.  U  a  railroad  corporation  suffers  a  derrick,  not  actually  in  use  for  the  pur- 
poses of  its  business,  to  remain  for  an  unreasonable  length  of  time,  on  land 
within  its  control,  in  such  a  position  by  the  side  of  its  track  as  to  be  in  danger 
of  being  thrown  down  by  ordinary  natural  causes  so  as  to  interfere  with  the 
safe  passage  of  its  trains,  the  corporation  is  liable  to  a  brakeman  for  injuries 
resulting  from  its  own  neglect  in  not  removing  the  derrick,  or  in  not  guarding 
against  the  danger  of  allowing  it  to  remain,  even  if  it  was  put  up  by  other 
servants  of  the  corporation,  and  independently  of  the  question  of  their  negli- 
gence.   Id. 

17.  A  brakeman  cannot  hold  the  company  which  employ  him  responsible  for 
the  failure  of  fellow-servants  to  take  peculiar  precautions.  Day  v,  Toledo, 
etc.,  R.  R.  Co.,  126. 

18.  A  brakeman  had  his  arm  crushed  by  a  loosened  deadwood  on  a  car  which 
had  come  from  another  road.  It  was  the  business  of  inspectors  employed 
on  both  roads  to  see  that  cars  transferred  were  in  proper  condition,  and  there 
was  no  claim  or  showing  that  they  were  not  competent.  HM,  that  the  inspec- 
tor was  a  fellow-servant  of  the  brakeman,  and  that  the  risk  of  error  on  his  part 
was  one  of  the  risks  of  the  brakeman's  employment,  and  that  the  brakeman 
could  not  recover  against  the  company  for  the  injury.  Whether  an  action  for 
a  railway  injury  lies  against  the  receiver  of  the  company  in  whose  employ- 
ment it  was  incurred,  quaere.  '  The  statutory  requirement  that  every  railroad 
shall  impartially  and  diligently  receive  and  forward  the  cars  of  other  roads 
does  not  apply  to  cars  unnt  for  passage,  but  means  that  no  needless  delays  or 
hindrances  shall  be  interposed,  and  that  all  precautions  against  the  use  of  im- 
proper cars  shall  be  adopted  with  reference  to  reasonable  despatch.  The  court 
will  take  notice  as  part  of  the  general  knowledge  of  the  business  community 
that  the  railroads  of  the  country  conduct  insi)ections  under  a  system  which  all 
persons  so  employed  as  to  be  interested  are  presumed  to  understand.  Conduc- 
tors and  brakemen  are  fellow-servants  whose  acts  are  not  independent  in  such 
a  sense  as  to  separate  them  from  each  other  in  the  line  of  dangers.  Actions 
by  employees  against  their  employer  for  injuries  caused  by  ftllow-servants 
are  based  on  the  actual  negligence  of  the  defendant  or  of  some  representative 
who  is  held  in  law  to  personate  him ;  and  where  the  business  requires  the  em- 
ployment of  many  servants  beyond  the  possible  constant  supervision  of  either 
the  employer  or  of  such  representative,  there  can  be  no  negligence  without  the 
failure  to  nse  such  precautions  in  choosing  agents  and  guarding  against  perils 
as  diligent  prudence  and  foresight  require.  When  a  master  has  done  all  that 
can  be  reasonably  required  of  him  to  prevent  risks  to  his  servants,  he  has  done 
all  that  he  owes  them;    Smith  v.  Potter,  140. 

19.  In  performing  the  duties  of  his  place,  a  servant  is  bound  to  take  notice  of 
the  ordinary  operation  of  famihar  laws  of  gravitation,  and  to  govern  himself 
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accordingly.  If  he  fails  to  do  so,  the  risk  is  his  own.  If  the  instrumentali' 
ties  furnished  by  the  master  for  the  performance  of  the  serranf  s  duties  are 
defective,  and  tlie  servant  is  aware  of  this,  though  not  aware  of  the  degree  of 
defectiveness,  he  is  bound  to  use  his  eves  to  see  that  which  is  open  and  ap- 
parent to  any  person  using  his  eyes,  and,  if  he  fails  to  do  so,  he  cannot  charge 
the  consequences  upon  his  master.     Walsh  «.  St.  Paul,  etc.,  R.  R.  Co.,  144. 

20.  The  former  decision  in  this  case  (45  Wis.,  98),  that  a  railroad  company  is 
not  chargeable  with  negligence  merely  because  it  delays,  for  any  length  of 
time,  to  repair  a  broken  car  while  it  remains  unused  and  not  so  situated  as  to 
create  danger,  nor  merely  because  it  moves  such  car  to  its  shops  for  repairs, 
and  does  not  make  such  repairs  at  the  place  where  the  car  was  injured— ap- 
proved.   Flannagan  v.  Chicago,  etc.,  R.  R  Co.,  150. 

21.  A  rule  of  the  defendant  company  to  send  all  its  cars  used  in  carrying  ore, 
after  they  are  unladen  at  the  point  of  transshipment,  to  the  repair  shops  for 
inspection  and  for  such  repairs  as  any  of  them  may  be  found  to  require,  is 
reasonable;  and  persons  employed  to  remove  trains  of  such  unloaded  cars  to 
the  shops  must  be  held  to  have  assumed  the  extra  hazard  of  such  employment; 
and  the  company  is  not  chargeable  with  negligence  because  one  or  more  of 
the  cars  in  such  a  train  is  out  of  repair.     Id. 

22.  The  facts  that  the  foreman  of  the  gang  in  which  plaintijff  was  engaged  di- 
rected him,  after  turning  a  switch,  to  mount  the  second  car  from  the  engine 
for  the  purpose  of  aiding  in  sending  the  unloaded  cars  down  to  the  repair 
shop,  and  that  plaintiff  was  injured  in  mounting  said  car  in  consequence 
of  Its  having  a  broken  jaw-brace,  are  not  sufficient  to  warrant  a  jury  in 
finding  the  defendant  company  guilty  of  negligence,  where  there  is  no  evi- 
dence thai  such  foreman  was  (£arged  with  the  business  of  inspecting  the 
cars,  or  knew  of  the  defect  in  said  car,  or  had  any  better  means  of  knowledge 
than  the  plaintiff.    Id. 

28.  A  brakeman  was  engaged  in  coupling  and  uncoupling  cars.  It  became  his 
duty,  in  order  to  couple  a  car  to  an  engine,  to  take  his  stand  on  the  back  of 
the  tank  as  the  engine  approached  the  car.  Just  before  the  engine  began 
backing  towards  the  car,  A.  juipped  from  the  step  where  he  had  been  stand- 
ing on  the  back  of  the  tank,  ana  which  was  his  customary  and  appropriate 
place  to  effect  the  coupling  at  the  proper  moment,  and  crossed  the  track.  A 
moment  after  the  engine  bejgan  backing,  A.  was  heard  to  cry  out,  and  seen 
to  spring  back  from  the  tank,  tlie  wheels  passed  over  him  and:  he  was  killed. 
No  one  saw  the  accident,  or  could  tell  whether  A.  was  endeavoring  to  climb 
on  the  tank  or  not  when  he  fell.  There  was  evidence  that  the  steps  were  im- 
perfect in  number  and  construction,  although  A.,  who  had  been  employed  on 
the  engine  a  lon^  time,  had  never  complained  of  them  or  desired  to  have 
them  altered,  as  it  was  the  company's  habit  to  have  done  on  the  request  of 
employees;  also  that  that  part  of  the  road-bed  where  the  accident  occurred 
was  roueh  from  recent  repairs.  In  an  action  to  recover  damages  for  A's 
death,  alleged  to  have  been  caused  while  he  was  stepping  on  the  tank,  bv 
reason  of  his  missing  his  footing  in  consequence  of  the  ne^igenoe  of  defend- 
ant in  providing  insufficient  steps  and  a  rough  road-bed: 

Seld,  that  there  was  no  evidence  of  negli^nce  to  go  to  a  lury,  and  that  the 
court  should  have  given  binding  instructions  to  find  for  defendant.  Fhila., 
etc.,  R.  R  Co.  V.  Schertle,  159. 

24.  There  is  no  duty  on  the  part  of  a  railroad  company  to  ballast  its  track  for 
the  safety  of  its  employees,  and,  except  perhaps  at  a  crossing,  it  owes  no 
such  duty  to  the  public.    Id. 

26.  In  an  action  for  the  death  of  an  engineer  in  consequence  of  a  ooIHaion  re- 
sulting from  the  yard-master's  negligence  in  sending  him  out  when  a  coming 
train  was  past  due.  it  was  Held  that,  as  bearing  upon  the  competenpv  of  the 
yard-master,  questions  as  to  tlie  number  of  tracks  m  the  depot  yard,  the  num- 
ber of  endues  ordinarily  employed  in  switching,  the  average  number  of 
freight  trains  in  the  yard,  and  similar  questions,  were  relevant  as  tending  to 
show  the  character  and  importance  of  the  work  the  yard-master  had  charge 
of,  and  the  need  of  experience  and  skill.  The  nature  of  the  business  deter- 
mines whether  the  degree  of  care  exerdsed  by  those  employed  in  it  is  such  as 
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the  ]aw  requires.  The  nejg^ligence  of  a  servant  in  a  particular  instance  can- 
sot  well  be  shown  b^  testimony  of  his  incompetency  or  carelessness  on  other 
occasions;  but  if  it  is  also  shown  that  the  master  knew  of  the  cases,  or  that 
they  were  of  such  a  character  and  so  frequent  that  he  must  have  known  of 
them,  he,  the  master,  may  be  chargeable  with  negligence  in  retaining  such 
servant.  Where  an  employer  has  shown  due  care  in  the  choice  of  his  ser- 
vants, no  presumption  of  the  latter*s  unfitness  arises  afterwards;  but  if  it  ap- 
pears that  a  servant  has  been  repeatedly  guilty  of  carelessness  or  incompe- 
tency, it  is  for  the  jury  to  determine  whether  the  master  knew  of  it  or  would 
have  known  if  he  had  exercised  ordinary  care.  iQvidence  that  a  railroad 
employee  was  hasty,  passionate,  and  excitable  does  not  of  itself  necessarily 
•  show  that  he  is  unnt  iot  the  post  of  yard-master;  nor  does  the  mere  fact  that 
he  had  sent  an  engine  upon  the  track  when  a  coming  train  was  overdue  con- 
clusively show  that  the  company  was  negligent  in  keeping  him  in  its  service, 
since  he  might  have  had  information  showing  that  the  tram  would  not  arrive 
for  some  time.  A  locomotive  engineer's  opinion  that  if  he  had  obeyed  the 
order  of  the  yard-master  to  place  his  engine  on  the  main  track  when  a  com- 
ing train  was  past  due,  he  would  have  gotten  into  trouble,  is  not  admissible 
to  show  that  the  railroad  company  was  negligent  in  keeping  tlie  yard-master 
in  its  employment  unless  the  case  had  been  brought  to  the  knowledge  of  the 
company's  officers.  Where  the  officers  of  a  railroad  company  have  bad  their 
attention  directed  to  the  intemperate  habits  of  an  employee,  it  is  their  duty  to 
make  careful  and  frequent  investigation  as  to  the  fact  if  they  retain  him  in 
their  service.  The  weight  and  importance  of  evidence  that  they  knew  of  it 
is  for  the  jury  to  pass  upon.  Michigan  Central  R  R.  Co.  «.  Gilbert,  280. 
36.  Evidence  o)  negligence  on  the  part  of  defendant,  and  want  of  contributory 
ne^ll^nce  of  plaintiff,  a  railroad  laborer,  injured  while  getting  upon  the 
tram  \n  obedience  to  the  commands  of  his  conductor.  Held,  sufficient  to  sup- 
port the  verdict,  and  that  the  questions  involved  were  properly  submitted  to 
the  jury.    Boyle  v,  Chicago,  etc.,  R.  R  Co.,  284. 

27.  The  degree  of  care  and  prudence  which  a  master  is  bound,  as  between  him- 
self and  his  employee,  to  exercise  in  providing  the  tools,  machinery,  and  ap- 
pliances for  transacting  the  business  of  the  employment,  is  that  reasonable 
care  and  prudence  in  selecting  or  ordering  what  he  requires  in  his  business  as 
every  prudent  man  is  expected  to  employ  in  providing  himself  with  the  con- 
veniences of  his  occupation.    Gates  v.  Southern  Minnesota  R.  R.  Co.,  227. 

28.  The  rule  that  in  the  contract  of  employment  in  a  dangerous  occupation  there 
is  an  implied  obligation  in  law  resting^  on  the  employer  or  master  which  re- 
qpxns  him  to  use  due  care  in  supplying  and  maintaining  the  instrumentali- 
ties for  the  performance  of  the  work  he  requires  of  his  servants,  and  renders 
him  liable  for  injuries  occasioned  by  neglect  or  omission  to  fulfil  this  obliga- 
tion, does  not  apply  to  injuries  from  perils  which  were  known  by  the  servant 
to  exist,  and  to  be  incidental  to  the  employment  when  he  entereci  upon  it.  If 
a  servant  enter  into  an  employment  involving  dangers  of  personal  iniunr 
which  the  master  might  have  avoided,  he  takes  upon  himself  the  risk  or  all 
the  hazards  incident  to  the  employment  the  existence  and  nature  of  which 
were  known  to  him  when  he  entered  the  service,  and  which  he  had  no  reason 
to  expect  would  be  obviated  or  removed.  The  principle  applied  to  the  cose 
of  a  servant  who  was  injured  by  coming  in  contact  with  a  roof  or  awning 
projecting  from  the  side  of  an  elevator  over  a  side-track  upon  which  the  ser- 
vant was  engaged  in  moving  freight  cars.    Clark  v.  St.  Paul,  etc.,  R  R  Co., 

29.  Where  a  brakexnan  six  feet  tall  had  for  four  years  continued  to  brake  upon 
a  portion  of  a  railroad  where  bridges  crossed  the  track  but  five  feet  above 
the  cars,  so  that  riding  on  top  the  cars  it  was  necessaiy  for  him  to  stoop  to 
pass  under  them,  Edd,  that  he  would  be  deemed  to  have  taken  the  risk  of 
injury  therefrom.  Evidence  Held  sufficient  to  show  knowledge  of  such  brake- 
man  of  the  dangerous  character  of  such  bridges.  Wells  «.  Burlington,  etc., 
R.  R.  Co.,  248. 

90.  Plaintiff  was  injured  by  the  overturning  of  his  engine,  caused  by  the  bad 
condition  of  defendant's  road.    In  an  action  to  recover  damages,  it  api)eared 

2  A.  &£.  R  Cas.— 48 
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that  plaintiff  was  runniDg  his  engine  by  express  orders  without  cars  atteched 
ahead  of  a  passenger  train ;  he  knew  that  the  road  was  somewhat  out  of  re- 
pair, and  that  he  incurred  some  danger,  but  it  did  not  appear  concluslyely 
that  he  knew  how  badly  it  was  out  of  repair,  or  that  the  danger  was  very 
great.  Three  or  four  passenger  trains,  besides  freight  trains,  passed  over  the 
road  daily  each  way;  it  did  not  appear  that  any  accident  had  previouslj  hap- 
pened, caused  by  the  bad  condition  of  the  road.  Plaintiff  and  other  engineers 
had  frequently  run  their  engines  over  the  road  with  safety,  in  the  same  way 
plaintiff  was  running  his  at  the  time  of  the  accident  PlaintiCf  was  ordertd 
by  competent  authority  to  so  run  his  engine,  and  he  had  the  assurance  that 
the  road  would  soon  be  put  in  repair.  Held,  that  the  evidence  authorized 
the  submission  of  the  question  of  contributory  negligence  to  the  jury.  Haw- 
ley  V.  Northern  Central  R  R  Co.,  248. 

81.  Conductors  and  engineers  are  not  fellow-servants,  so  far  as  regards  the 
performance  of  the  duty  therein  specified,  under  the  following  order:  "  Con- 
ductors must,  in  all  cases,  while  running  by  telegraph  or  special  orders,  show 
the  same  to  the  engineer  of  their  train  before  leaving  stations  where  the  or- 
ders are  received.  The  en^neer  must  read  and  understand  the  order  before 
leaving  the  station."  A  railroad  company  is  not  liable  to  an  employee  who 
is  injured  by  the  negligence  of  a  co-employee  of  whose  negligent  character 
it  had  been  notified,  provided  the  accident  which  occasioned  the  injury 
occurred  before  tlie  expiration  of  a  reasonable  time  for  the  company  to  take 
proper  action  in  the  premises  after  such  notice  had  been  given.  Four  weeks 
would  not  be  an  unreasonable  time  under  the  circumstances  of  this  case.  Ross 
V,  Chicago,  etc.,  R  R  Co.,  640. 

82.  It  was  the  duty  of  the  deceased,  as  an  employee  of  the  company,  to  take  care 
of  its  cars  in  a  certain  yard ;  seeing  an  unattended  car  upon  a  track  approach- 
ing another  car  so  that  it  would  collide  with  the  latter  unless  it  was  arrested, 
the  deceased  in  order  to  prevent  such  collision,  and  '*  without  fault  or  negli- 
gence on  his  part,"  undertook  to  climb  upon  the  top  of  the  approaching  car, 
by  an  outside  ladder  thereon;  and  that  while  he  was  climbing  the  two  cars 
collided,  causing  the  injury.  Held,  on  demurrer,  that  the  court  cannot  on 
these  averments  determine  that  the  deceased  was  guilty  of  n^ligence.  Eelley 
«.  Chicago,  etc.,  R  R  Co.,  65. 

88.  An  established  custom  in  the  managment  of  a  depot  yard,  that,  in  switching 
cars  therein,  it  is  not  the  company's  duty  to  have  a  brakeman  or  other  person 
upon  each  group  of  cars,  or  single  car,  separately  in  motion,  to  give  wamin? 
of  its  approach  to  men  at  work  in  the  yard,  but  that  the  men  in  such  ca^cs 
must  look  out  for  themselves,  would  not  relieve  a  brakeman  actually  in  charge 
of  a  moving  car,  who  should  see  that  it  was  approaching  a  workman  upon  the 
track,  from  the  duty  of  stopping  it  or  warning  him  of  its  appraach ;  and  there- 
fore it  would  not  relieve  the  company  from  liability  to  sudi  workman  for  an 
injury  thus  caused.    Berg  v.  C/hicago,  etc.,  R  R  Co.,  70. 

84.  A  section  hand,  at  work  at  the  east  end  of  a  cut  through  which  the  road  ran 
upon  a  curve,  so  that  a  train  approaching  from  the  west  could  not  be  seen. 
was  sent  by  the  section  boss  some  400  feet  west  on  the  bank  of  the  cut  to  watch 
for  an  approaching  train.  Seeing  it  coming  he  signalled  its  approach,  and  then 
came  down  the  bank  and  waited  by  the  track  until  it  passed,  and  then  stepped 
upon  the  track  and  walked  east  towards  where  the  party  had  been  at  work. 
The  caboose  and  two  or  three  cars  had  become  detached  from  the  train  half 
a  mile  or  so  further  back,  and  were  coming  along  after  the  train  upon  a  down 
grade  at  a  distance  of  90  to  120  feet  in  the  rear,  and  at  the  rate  of  15  to  20  miles 
an  hour,  and  struck  him,  killing  him  instantly.  The  conductor  and  a  brake- 
man  were  in  the  cupola  of  the  caboose,  but  no  brakeman  was  on  top  of  the  de- 
tached cars.  Held,  that  the  conductor  and  brakeman  on  the  train  were  guilty 
of  neglitrence;  that  plaintiff's  intestate  was  rightfully  upon  the  track,  and  not 
guilty  of  want  of  care.     Farley  v.  Chicago,  etc.,  R  R  Co.,  108. 

85.  An  experienced  brakeman  was  ordered  by  the  conductor  to  attach  a  car 
loaded  with  lumber  which  projected  forward  and  compelled  him  to  stoop  in 
making  the  coupling.  In  doing  so,  he  delayed  a  little  and  his  fincers  wea* 
caught  in  the  coupling-link  and  hurt.    Held,  that  he  could  not  maintain  an 
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action  against  the  railway  company,  as  he  fully  understood  the  difficulty  to  be 
gaarded  against,  and  the  conductor  was  not  shown  to  have  been  in  fault  in 
anyway.    Day  «.  Toledo,  etc.,  R.  R  Co.,  126. 

33.  Where  a  railroad  is  in  the  habit  of  receiving  from  other  railroads  cars  loaded 
with  timbers  which  project  over  the  ends  of  the  cars  so  far  as  to  make  it  dan- 
gerous for  any  one,  except  a  careful,  skilful  and  prudent  person,  to  attempt 
to  couple  the  cars  together,  it  is  not  negligence  for  the  railroad  company  to 
order  and  permit  such  a  person,  who  has  been  in  the  employ  of  the  railrond 
company  <^ing  that  kind  of  business  for  about  five  months,  to  atteippt  to  make 
such  a  coupling,  where  the  attempt  is  to  be  made  in  broad  daylight,  although 
it  may  be  raining  at  the  time.    Atchison,  etc.,  R.  R  Co.  v.  Plunkett,  127. 

37.  Every  railroad  operator  owes  to  his  employees  a  duty  to  furnish  machinery 
adequate  and  proper  for  the  use  to  which  it  is  to  be  applied,  and  to  maintain 
it  in  like  condition.  For  every  injury  happening  by  reason  of  neglect  to  per- 
form this  duty,  he  is  liable  as  for  a  tort;  and  this  whether  the  act  or  omission 
caasing  it  was  due  to  his  personal  neglect,  or  the  neglect  of  an  agent  employed 
by  liim,  and  whether  there  were  one  or  more  parties  concerned  as  operators  or 
employees.    Kain  v.  Smith,  545. 

Bee  PiiEADiKa  akd  Practice,  9,  26,  27. 

MORTGAGE. 

1  By  the  terms  of  a  mortgage  made  by  a  railroad  corporation  to  trustees,  to  se- 
cure the  payment  of  certain  bonds  with  interest  coupons  attached,  in  ci^se  of 
default  in  payment  of  principal  or  interest  the  trustees  were  to  take  possession 
of  the  property  mortgaged  for  the  purpose  of  foreclosure,  and  on  the  fore- 
closure becoming  absolute,  by  such  possession  continuing  a  certain  time,  the 
bondholders  might  form  themselves  into  a  new  corporation,  with  a  capital 
stock  equal  to  the  outstanding  mortgage  debt,  at  a  meeting  at  which  each  bond- 
holder was  entitled  to  cast  one  vote  for  **  every  one  thousand  dollars  principal 
sum  of  such  bonded  debt  held  by  him."  It  was  further  provided  that  the  new 
corporation  should  consist  of  the  holders  of  the  mortgage  bonds,  "at  the  rate 
of  ten  shares  for  every  bond  of  one  thousand  dollars,  as  said  bonds  shall  be 
surrendered  to  said  new  corporation  to  be  exchanged  for  certificates  of  stock  at 
the  rate  aforesaid."  While  this  mortgage  was  in  force,  the  railroad  corporation 
made  a  contract  with  A.,  by  which  the  latter  agreed  that  the  interest  maturing 
on  a  portion  of  the  mortgage  bonds  should  be  paid  at  maturity;  that  an  agree- 
ment to  that  effect  should  be  indorsed  on  these  bonds;  and  that  any  interest 
which  A.  should  be  obliged  to  pay  should  be  and  remain  a  valid  lien  on  all  the 
property  secured  by  the  mortgage.  Held,  that,  upon  foreclosure  of  the  mort- 
ga^,  the  capital  stock  of  the  new  corporation  was  to  be  determined  by  the 
principal  sum  of  the  mortgage  debt,  without  regard  to  the  unpaid  interest; 
and  that  a  holder  of  bonds,  issued  under  the  contract  between  the  corporation 
and  A.,  and  who  had  received  payment  of  interest  from  A.,  was  entitled  to 
ten  shares  of  stock  for  each  bond,  without  redeeming  the  coupons  paid ;  that 
A.  was  not  entitled  to  any  stock;  and  that  a  person  to  whom  A.  had  sold  in- 
terest coupons  when  overdue  had  no  greater  rights  than  A.  Child  v.  K.  Y., 
etc.,  R  R  Co.,  829. 

^.  A  railroad  mortgage  which  in  general  terms  includes  future  acquisitions  will 
not  affect  any  property  of  the  railroad  company  subsequently  acquired,  except 
such  as  is  appurtenant  to  and  necessary  for  building  and  operating  the  road  and 
carrying  out  the  purposes  for  which  it  was  created.  Mississippi  valley  Co.  «. 
Chicago,  etc.,  R  R  Co.,  414. 

3.  The  corporation  was  given  power  by  the  charter  to  issue  and  sell  bonds  and 
execute  a  mortgage  to  secure  the  same;  and  the  charter  required  the  concur- 
rence of  the  stockholders  to  authorize  a  different  measure  (consolidation  with 
another  company).  Held,  that  the  board  of  directors  and  president  had  the 
power,  without  the  concurrence  of  the  stockholders,  to  authorize  the  issue  of 
bonds  and  the  execution  of  a  mortgage  upon  the  property  of  the  company  to 
secure  them.  The  corporation  was  organized  under  the  laws  of  Kentucky, 
and  its  property  located  there.  Held,  that  a  mortgage  of  its  property  could 
be  legally  acknowledged  by  the  president  of  the  company  in  Ohio.    The  char- 
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ter  provided  that  "  foreclosure"  should  not  take  place  until  90  days*  notice  had 
been  given  by  publication.  Held,  that  such  notice  applied  to  the  foreclosure 
itself,  not  to  the  bringing  of  a  suit  for  foreclosure.  On  demurrer  to  cross- 
bill, it  appeared  that  the  Kentucky,  etc.,  Ry.  Co.,  in  1872,  executed  a  mort- 
gage upon  its  entire  line  of  railroad  extending  from  Newport.  Ey..  along  the 
southern  bank  of  the  Ohio  River,  to  Catlettsburg,  Ky.,  **as  the  same  is  now 
or  may  hereafter  be  located  or  constructed."  The  company^,  at  that  time,  bad 
no  power  to  build  such  a  line  of  road,  unless  it  came  within  the  power  to  biiild 
branches  to  its  main  line.  It  was  alleged  that  iu  July,  1871,  the  owners  of  tlie 
Maysville  &  Big  Sandy  R  R.  sold  that  road,  with  all  its  rights  and  franchises, 
to  the  Kentucky,  etc.,  Co.,  and  that  on  the  15th  June,  1873,  said  sale  was 
confirmed  and  ratified  by  said  owners.  The  Kentucky,  etc.,  Co.  had  tlie 
power,  under  its  charter,  upon  the  assent  of  the  holders  of  a  majority  in  value 
of  its  stock,  to  purchase  and  hold  any  other  road  in  or  out  of  Kentuckr.  Held^ 
(a)  that,  under  the  facts  alleged  and  the  terms  of  the  mortgage,  said  line  from 
Newport  to  Catlettsburg  was  not  a  branch  of  a  road  which  said  Kentucky, 
etc.,  Co.  was  authorized  to  build;  (b)  that  the  Kentucky,  etc.,  Co.  had  nonght, 
so  far  as  the  cross-bill  shows,  to  acquire  said  Maysville  &  Big  Sandy  R  R. 
without  the  concurrence  of  the  stockholders  of  the  former,  and  such  coDcur- 
rence  is  not  alleged.  HM  further,  that,  under  the  allegations  of  the  cruss-biU 
and  the  terms  of  the  mortgage,  said  Maysville  &  Big  »andy  R  R  was  not  in- 
tended to  be  conveyed  as  after-acquired  property. 
Quaere :  The  Kentucky,  etc.,  Co.  having,  at  the  time  of  the  execution  of  the 
mortgage,  no  authority  to  acquire  said  Maysville  &  Bi^  Sandy  R  R,  whether, 
although  it  might  have  been  intended  so  to  convey  said  latter-named  railroad 
as  after-acquired  property,  it  would  have  passed  under  said  mortgage,  the 
same  being  ultra  vires.    Hodder  v,  Kentucky,  etc.,  R  R  Co.,  641. 

See  Cab  Contract;  Cobfobation;  Tbubt. 

MUNICIPAL  BOND. 
SeeBoKD 

NEGLIGENCE. 

1.  A  conductor  permitted  a  lad  to  ride  free  daily  to  sell  newBpai)erB.  Under  the 
company's  rules  this  was  beyond  the  scope  of  the  conductor's  authority.  The 
boy  was  killed  in  an  accident  caused  by  the  alleged  negligence  of  the  com- 
pany.   Duff  V.  Allegheny  Valley  R  R  Co.,  1. 

d.  Held,  that  the  boy  was  a  trespasser,  to  whom  the  company  owed  no  duty.    Id. 

8.  Except  at  street  crossings,  a  railroad  has  the  right  to  a  clear  track,  and  it 
owes  no  duty  to  trespassers.     Cauley  v.  Pittsburg,  etc.,  R  R  Co.,  4 

4.  It  is  contributory  negligence  per  se  in  parents  to  suffer  their  children  to  tres- 
pass on  the  cars  or  track  of  a  railroad.    Id. 

6.  A  child  in  his  seventh  year  was  employed,  at  the  time  the  accident  cansing 
death  happened,  in  furnishing  water  to  the  employees  upon  defendant's  cars, 
with  the  plaintiff's  knowledge  and  consent.  Held,  that  it  was  contributory 
negligence  per  se  to  suffer  a  child  to  engage  in  so  dangerous  an  emplovment, 
and  that  a  nonsuit  was  properly  entered.  Smith  v.  Hestonville,  etc.,  K.  It  Co., 
12. 

6.  The  fact  that  the  car  was  being  driven  at  a  rate  of  speed  prohibited  by  a  city 
ordinance,  although  evidence  or  negligence,  is  not  conclusive  evidence.  Han- 
Ion  V.  South  Boston  R  R.  Co.,  18. 

7.  A  passenger  who  receives  an  injury  by  falling  from  the  front  platform  of  a 
street  railway  car  while  in  motion,  upon  which  he  occupies  a  sitting  position, 
against  the  rules  of  the  corporation  and  the  warning  of  the  driver  of  the  car, 
and  without  any  reasonable  excuse  therefor,  is  not  in  the  exercise  of  such  care 
as  will  entitle  him  to  maintain  an  action  against  the  corporation.  Wills  t. 
Lynn,  etc.,  R  R.  Co.,  27. 

8.  Where  the  measure  of  duty  on  the  part  of  a  passenger  is  ordinary  and  reason- 
able  care,  and  the  standard  shifts  with  the  circumstances  of  the  case,  the 
question  of  contributory  negligence  is  for  the  jury.  Standing  on  the  step  of 
tiie  front  platform  of  a  street  railway  car,  with  the  implied  assent  of  the  con* 
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ductor  and  driver,  is  not  contributory  negligence  per  se.    €termantown  R.  R. 
Co.  tJ.  Walling,  20. 

9.  The  fact  that  a  passenger  who  was  injured  by  the  proximate  negligence  of  a 
railway  company  was  himself  guilty  of  want  of  care  will  not  prevent  his 
recoveriDg  damages  against  the  company,  provided  his  carelessness  did  not 
contribute  to  the  accident,  or  only  remotely  contributed  tiiereto.  The  test 
for  coDtributory  negligence  is  found  in  the  affirmative  of  the  question.  Did 
the  plaintiffs  negligence  contribute  in  any  degree  to  the  happening  of  the 
injury  complained  of?  If  it  did,  there  can  be  no  recovery;  if  it  did  not,  it  is 
not  to  be  considered.  The  act  of  a  passenger  in  riding  upon  the  rear  plat- 
form of  a  crowded  street  railway  car  is  not  contributory  negligence,  where  he 
was  struck  and  injured  by  the  pole  of  a  followiog  car.  Although  the  accident 
would  not  have  happened  except  for  his  position,  that  position  was  a  condi^ 
tioD  but  not  a  cause  of  the  injury;  and  the  court  properly  withdrew  from  the 
jury  the  question  of  contributory  negligence.  Thirteenth  &  Fifteenth  Sts. 
Ry.  V.  Boudrou,  80. 

10.  A  car  was  moving  at  a  moderate  rate  of  speed  on  a  slightly  down  grade. 
The  plain  tiff's  child  (three  years  old)  was  about  six  feet  ahead  of  the  car-mules 
and  four  feet  from  the  track,  and  running  toward  the  track.  The  driver  was 
doing  his  best  to  stop  the  car.  The  child  ran  to  the  middle  of  the  track, 
where  he  was  overtaken  and  crushed  by  the  car.  Held,  the  plaintiff  was  not 
entitled  to  recover.    Maschek  v.  St.  Louis  R.  R.  Co.,  38. 

11.  The  signal  adopted  and  habitually  used  at  a  certain  elevator  to  notify  the 
laborers  engaged  m  loading  and  unloading  railroad  cars  of  the  incoming  of  a 
train,  was  a  cry  by  one  of  the  employees  of  the  elevator  company:  *'  The  cars 
are  coming."  The  evidence  showed  that  this  was  a  safer  signal  at  that  place 
than  the  nnging  of  a  bell  or  sounding  of  a  whistle  would  have  been,  ui  an 
action  brought  by  a  laborer  who  had  been  at  work  and  knew  the  accustomed 
sigQul,  Held,  that  the  failure  to  ring  or  whistle  was  not  negligence.    Speed  «. 

*  Atlantic,  etc.,  R.  R.  Co.,  77. 

12.  But  the  fact  that  the  accustomed  signal  was  given  by  the  servant  of  the  ele- 
vator company  would  not  exempt  the  railroad  company  from  liability  if  its 
senrants  were  guilty  of  negligence  occasioning  plaintiff's  injury.    Id. 

13.  The  provision  of  the  Tennessee  Code  (Sec.  1166,  Subsec.  5,  and  Sec.  1167) 
providing  that  **  When  any  person,  animal,  or  other  obstruction  appears  upon 
the  road,  the  alarm  whistle  shall  be  sounded,  the  brakes  put  down,  and  every 
possible  means  employed  to  stop  the  train  and  prevent  an  accident,"  and 
that  "every  railroad  company  that  fails  to  observe  these  precautions,  or  cause 
them  to  be  observed  by  its  agents  or  servants,  shall  be  responsible  for  all 
damages  to  persons  or  property  occasioned  by  or  resulting  from  any  accident 
or  collision  that  may  occur,"  applies  only  to  the  injury  of  persons  or  property 
while  on  the  road-bed,  and  has  no  application  to  the  injury  of  a  passenger 
caused  by  an  obstruction  on  the  road-bed.  Louisville,  etc.,  R.  K.  Co.  v, 
McKenna,  114. 

14.  In  the  relation  which  a  railroad  company  bears  to  a  passenger,  the  common 
law  furnishes  ample  provision  for  any  negligence  of  the  company,  and  the 
provisions  of  the  Code,  Sees.  1166,  Subsec.  5,  and  1167  have  no  application. 
Id. 

15.  Deceased  was  a  repairer  of  cars,  in  the  service  of  another  company,  and  was 
familiar  with  defendant's  freight  yard,  and  knew  that  the  work  oi  switching 
and  making  up  trains  was  constantly  going  on  there.  He  also  knew  the  cus- 
tomary mode  of  doing  this  work.  Defendant  had  in  its  yard  a  repair  track, 
and,  separate  from  it,  a  track  known  as  a  transfer  track,  which  was  specially 
f%t  apart  for  cars  whose  contenta  were  to  be  transferred  to  other  roaas.  On 
the  day  of  the  accident  defendant's  car  repairer  was  engaged  in  inspecting  a 
car  standing  on  this  transfer  track,  when  deceased  happened  to  pass  by.  He 
called  to  deceased  to  look  at  some  work  that  had  been  done  upon  the  car. 
Deceased  was  in  the  act  of  complying  with  this  request,  and  was  probably 
standing  or  stooping  on  the  track  at  one  end  of  the  car,  when  another  car 
switched  down  the  track  from  the  opposite  direction  in  the  usual  manner, 
^nick  the  first  and  sent  it  forward  several  feet,  running  over  him  and  inflict- 
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ing  the  injuries  of  which  he  died.  Defendant's  car  repairer  (who  was  the 
only  eye-witness)  testified  tliat  the  accident  liappened  almost  the  iostant 
he  spoke  to  deceased.  The  evidence  tended  strongly  to  show  that  there 
was  a  brakeman  in  charge  of  tlie  colliding  car,  but  Uiat  it  would  have  been 
impossible  for  liim,  if  he  was  on  the  lookout,,  to  see  deceased.  Eeli,  that 
plaintiff  was  not  entitled  to  recover.  Hallihan  v,  Hannibal,  etc.,  R  R  Co., 
117. 

16.  A  person  who  is  injured  while  crossing  the  tracks  of  a  railroad  corporation 
at  a  place  not  a  highway,  and  where  no  inducement  is  held  out  to  him  to  cross 
by  ihe  corporation,  cannot  maintain  an  action  against  the  corporation  for  such 
injury.     Wright  c.  Boston,  etc.,  R  R.  Co.,  121. 

17.  A  person  who  is  injured  by  a  train  of  cars  at  a  place  where  a  highvray 
crosses  a  railroad  at  grade  cannot  maintain  an  action  against  the  railroad 
corporation,  if  it  appears  in  evidence,  undisputed,  that  he  attempted  to  cross 
on  foot,  without  looking  to  see  if  a  train  was  coming.     Id. 

18.  Action  being  for  negligence  in  causing  the  death  of  plaintiffs  intestate,  by 
running  a  locomotive  over  him  at  a  street  crossing,  the  accident  having  hap^ 
pened  in  the  dark,  immediately  after  another  train,  with  a  bright  head-light, 
had  passed  the  crossing, — Ueld,  it  was  proper,  under  the  circumstances,  to 
admit  evidence  how  long  the  e^^e  requires,  alter  looking  at  a  brilliant  light,  to 
recover  its  natural  power  of  sight.  Evidence  of  the  amount  of  property  de- 
ceased had  acquired,  his  habits  of  industry,  his  ability  to  make  money,' and 
his  success  in  business,  is  proper  as  a  basis  for  the  damages.  In  an  action 
against  a  railroad  company  for  negligence  in  running  over  one  at  a  street 
crossing,  evidence  that  the  compan^r  had  no  sign  over  the  crossing  to  warn 
persons  approaching  of  its  presence  is  proper,  although  there  be  no  statute  or 
ordinance  requiring  the  company  to  have  such  a  sign.  It  is  for  the  juiy  to 
say  whether  the  omission  to  have  such  a  sign  is  negligence;  and  it  is  for  them 
to  say  whether  it  contributed  to  the  injury,  even  where  it  appears  that  the 
person  injured  was  familiar  with  the  crossing.  If  ordinary  care  and  pru- 
dence, and  due  regard  for  the  safety  of  third  persons,  require  en^nes  aod 
trains  to  be  run  at  a  less  rate  of  speed  than  that  limited  by  an  ordinance  of 
the  city,  the  company  must  observe  such  care  and  prudence.  When  the  rate 
of  speed  at  which  the  engine  causing  the  injury  was  running  at  the  time  is  in 
controversy,  upon  the  evidence,  the  plaintiff,  to  sustain  his  o^her  evidence  on 
the  point,  may  show  that  the  engines  of  the  company  habitually  ran,  under 
like  circumstances  with  the  one  in  question,  at  the  rate  indicated  by  his  other 
evidence.  .  Evidence  that  the  company,  immediately  after  an  accident  at  a 
street  crossing,  adopted  certain  precautions  to  prevent  similar  accidents  is 
admissible  to  prove  that  such  precautions  would  have  been  proper  at  and  prior 
to  the  accident,  and  that  the  omission  of  them  was  negligence.  An  instruc- 
tion that  it  is  not  necessarily  the  duty  of  a  traveller  approaching  a  railroad 
crossing  to  stop  and  listen  before  stepping  upon  the  trach^  and  that  whether 
it  is  necessary  and  proper  for  him  to  stop  depends  on  the  circumstances  of  the 
ciise,  is  not  erroneous.     Shaber  v,  St.  Paul,  etc.,  R  R.  Co.,  185. 

19.  The  duty  of  a  carrier  company  is  to  use  the  greatest  possible  care ;  hence,  to 
enable  a  passenger  to  recover  for  injuries  from  a  company  whose  train  came 
into  collision  with  the  car  upon  which  he  was  travelling,  it  must  appear  that 
the  carrier  company  did  not  fail  in  its  duty  to  him.  Phila.,  etc.,  R  R  Co.  r. 
Boyer,  172. 

20.  In  such  a  case  the  duty  of  the  non-carrying  company  is  merely  ordinary 
care,  according  to  the  circumstances.     Id. 

21.  Where  the  track  of  a  horse-car  company  crosses  the  track  of  a  steam  railroad 
company  at  grade,  the  duty  of  the  conductor  or  driver  of  the  horse-car  com- 
pany to  **  stop,  look  and  listen,"  and  use  whatever  other  precautions  were 
reasonably  in  his  power,  is  not  excused  by  the  fact  that  the  flagman  of  the 
steam  railroad  company  motioned  him  to  come  on,  or  failed  to  warn  him  not 
to  come  on.     Id. 

22.  In  a  suit  by  the  representatives  of  one  who  was  killed  by  the  collision  of  the 
street  car  upon  which  he  was  travelling  with  the  steam  train  of  another  com- 
pany, in  which  the  latter  company  are  defendants,  it  is  error  to  charge  the 
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iuTy  that  if  they  are  satisfied  that  the  carrier  company  was  not  guilty  of  neg- 
ligence they  must  find  for  the  plaintiff,  because  it  withdraws  from  the  jury 
the  question  of  the  defendant's  negligence.     Id. 

23.  A  passenger  on  a  one-horse  street  car  was  killed  by  a  collision  of  a  train 
with  the  horse-car,  at  the  point  where  the  street  railroad  crosses  the  steam 
road.  In  a  suit,  the  testimony  was  conflicting  as  to  whether  the  flagman  of 
the  steam  road  did  or  did  not  motion  to  the  driver  not  to  come  on;  one  wit- 
ness, however,  did  testify  positively  that  he,  a  passer-by,  gave  warnini;  of  tlie 
danger:  Held,  that  the  attempt  of  the  driver  to  cross  under  the  circumstances 
was  the  result  either  of  criminal  carelessness  or  gross  stupidity.  Held  further, 
that  DO  conduct  on  the  part  of  the  flagman  would  excuse  the  driver  from  tlie 
exercise  of  the  necessary  precautions  before  crossing  the  track.     Id. 

21  A  switch-crossing  provided  by  a  railroad  across  its  own  ground  for  ingress 
to  and  egress  from  its  depot  is  not  a  'travelled  public  road."  Failure  of  a 
train  approaching  such  crossing  to  ring  a  bell  or  sound  a  whistle  does  not, 
therefore,  constitute  a  violation  of  statute;  but  whether  it  may  not  constitute 
negligence  on  the  part  of  the  company  depends  upon  the  circumstances  of  the 
cose,  and  is  a  question  of  fact  for  the  jury.  Hodges  t?.  St.  Louis,  etc.,  9*  ^ 
Co.,  190. 

25.  If  the  plaintiff  in  an  action,  for  personal  injuries  grounded  on  defendant's 
neglieence  has  himself  been  guilty  of  negligence  contributing  to  the  injuries 
complained  of,  he  cannot  recover,  though  the  defendant  be  likewise  guilty, 
unless  the  defendant,  at  the  time  he  committed  his  negligent  act,  was  aware 
of  the  danger  to  which  the  plaintiff  was  exposed.  Zimmerman  «.  Hannibal, 
etc.,  R.  R  Co.,  191. 

26.  While  failure  to  ring  the  bell  or  sound  the  whistle,  as  the  train  approaches  a 
street  crossing,  constitutes  negligence  per  se  on  the  part  of  the  railroad  com- 
pany, it  does  not  necessarily  entitle  the  plaintiff  to  a  verdict  against  the  com- 
pany in  a  case  where  he  was  himself  guilty  of  negligence.  The  duty  of  ring- 
ing or  whistling  at  a  street  crossing  ceases  as  soon  as  the  locomotive  has  passed 
the  crossing.    Id. 

27.  It  cannot  be  declared,  as  a  matter  of  law,  that  a  footman  is  bound,  before 
crossing  a  railway  track,  to  stop,  in  order  to  look  and  listen  for  trains.  That 
rule  is  applicable  only  to  persons  travelling  in  wagons  or  other  vehicles  which 
make  a  noise  that  would  necessarily  interfere  with  their  hearing.  Every  per- 
son about  to  go  upon  a  railway  track  is  bound  first  to  use  his  senses  of  sight 
and  hearing  to  ascertain  whether  a  train  is  approaching.    Id. 

28.  The  rights  of  the  public  are  not  subordinate  to  those  of  the  railroad  company 
at  the  crossing  of  a  public  street;  but  where  the  track  runs  along  the  street, 
the  rights  of  the  public  are  subordinate,  and  persons  walking  on  the  track 
must  keep  out  of  the  way  of  trains.     Id. 

29.  Plaintiff,  a  man  of  mature  years,  in  his  right  mind,  with  his  eyesight  unim- 
paired, but  deaf,  without  looking  to  see  if  a  train  was  coming,  went  upon  a 
railroad  track  and  started  down  the  track,  when  he  was  almost  Instantly 
struck  and  injured  by  a  train  approaching  from  behind.  A  short  distance  be- 
fore reaching  the  track  he  pas.«;ed  a  pomt  where  the  train  was  in  full  view; 
and  a  sidewalk  for  the  use  of  pedestnans  ran  alongside  the  track.  Held,  a 
case  of  negligence  precluding  recovery  against  the  railroad  company  for  the 
uijuries  sustained.    Id. 

30.  A  railroad  in  constructing  its  road  and  works  is  only  bound  to  bring  to  their 
execution  the  engineering  knowledge  and  skill  ordinarily  known  and  practised 
in  such  works.  There  is  no  liability  on  its  part  for  not  constructing  a  culvert 
sufficient  to  pass  extraordinary  floods.  Baltimore,  etc  ,  R.  R.  Co.  «.  Sulphur 
Spring!  a  D.,  168. 

31.  If  it  appears  that  the  plaintiff  was  himself  guilty  of  gross  negligence  in  re- 
spect of  the  injury  complained  of,  he  cannot  recover.  Or  if  the  plaintiff  has 
Deen  guilty  of  negligence,  no  recovery  can  be  had  unless  his  negligence  was 
slight,  when  compared  with  that  of  defendant,  which  was  gross.  Where  both 
parties  have  been  guilty  of  negligence,  a  mere  preponderance  in  degree  will 
not  render  the  defendant  liable.     Chicago,  etc.,  R.  R.  Co.  t>.  Dimick,  201. 

3^  It  is  the  duty  of  a  person  approaching^a  railroad  crossing  upon  a  highway  to 
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look  and  listen  for  a  train  on  the  railroad,  and  it  is  negligence  to  omit  that 
duty.    Id. 

83.  A  traveller  approaching  a  railroad  track  is  bound  to  use  his  eyes  and  ears,  so 
far  as  there  is  an  opportunity;  and  where,  by  the  use  of  these  organs,  danger 
may  be  avoided,  notwithstanding  the  neglect  of  the  railroad  company's  ser- 
vants to  give  the  signals,  the  omission  of  the  plaintiff  to  use  his  senses  to  avoid 
the  danger  is  concurring  negligence  entitling  defendant  to  a  nonsuit  Henze 
«.  St.  Louis,  etc.,  R.  R  Co.,  212. 

84.  The  testimony  of  plaintiff's  witnesses  showed  that  the  deceased  was  driTing 
in  a  two-horse  wagon,  at  a  slow  walk,  along  a  highway  which  crossed  ihe 
railroad,  when  they  were  run  over  and  killed  by  a  train ;  and  that  the  train 
was  an  extra,  not  running  on  regular  time.  The  witnesses  were  not  agreed  as 
to  whether  the  deceased  could  have  seen  the  train  as  he  approached  the  cross- 
ing, but  their  testimony  showed  that  while  no  bell  was  rung  or  whistle  sound- 
ed, the  train  made  plenty  of  noise,  and  the  deceased  could  have  heard  it  if  he 
had  stopped  and  listened;  tliat  he  did  not  stop  to  look  or  listen,  or  take  anj 
other  precaution  to  avoid  danger;  that  as  he  approached  the  track  he  was 
holding  the  lines  loosely  in  his  hands,  apparently  taking  no  notice  of  anytliine:; 
that  the  roadway  was  dry  and  hard,  and  the  rattling  of  the  wagon  interfered 
with  the  sound  of  the  train.  Ueld,  that  a  demurrer  to  the  evidence  was  well 
taken,  and  should  have  been  sustained.     Id. 

85.  It  is  a  part  of  the  rule  of  contributory  negligence  that  the  plaintiff's  pegU- 
gent  act  must  proximately  contribute  to  his  injury;  but  if  it  so  contribute, 
the  comparative  degrees  of  the  plaintiff's  and  defendant's  negligence  will  not 
be  considered.     Pennsylvania  R  R  Co.  «.  Righter,  220. 

86.  It  is  a  primary  rule  of  legal  caution  that  a  person  about  to  cross  a  railroad  is 
bound  to  use  his  eyes  and  ears,  to  watch  for  sign-boards  and  sisals,  to  listen 
for  bell  and  whistle,  and  to  guard  against  the  approach  of  trams  by  looking 
each  way  before  crossing.  The  failure  of  the  company  to  provide  or  give  a 
statutory  signal  will  not  relieve  a  person  from  making  this  observation,  if  he 
has  an  opportunity,  by  a  view  of  the  road,  to  avoid  danger.     Id. 

87.  A  servant  driving  a  carriage  along  a  street  crossing  a  railroad,  and  having, 
while  yet  at  a  point  distant  over  thirty  feet  from  a  railroad  track,  a  view  of 
the  same  for  a  mile  to  the  south,  drove  across  the  track,  and  the  rear  of  his 
wagon  was  struck  by  a  train  coming  from  the  south,  and  the  wagon  was  de- 
molished and  the  persons  within  it  mjured.    Held — 

1.  That  the  negligent  act  of  the  servant  contributed  to  the  injury. 

2.  That  the  fact  that  a  train  was  just  starting  from  a  station  one  querter 
of  a  mile  north,  and  blowing  a  whistle,  could  not  have  distracted  the  servant's 
attention  so  as  to  relieve  him  from  his  duty  to  look  south.     Id. 

88.*  Plain  tiff,  in  attempting  to  cross  the  tracks  of  defendant's  road  after  dark, 
caught  his  foot  between  a  rail  and  the  planking,  and  before  he  could  estricate 
himself  was  struck  by  the  tender  of  an  engine  backing  upon  the  track,  and 
injured.  In  an  action  to  recover  damages  the  negligence  charged  wa<*  that 
the  bell  of  the  engine  was  not  rung;  that  there  was  no  flagman  at  the  cross- 
ing, althou?]!  one  had  usually  been  stationed  there;  that  the  regular  fireman  was 
not  at  the  time  upon  the  engine;  and  that  there  was  no  light  on  the  rear  of 
the  tender.  Plaintiff  testified  that  he  saw  the  engine  while  it  was  standing 
still  and  when  it  was  backing.  He  could  have  passed  over  the  track  in  safely 
if  his  foot  had  not  caught.  It  did  not  appear,  and  was  not  claimed,  that  the 
engineer  could  have  seen  plaintiff  in  time  to  have  avoided  the  accident,  and  it 
did  not  appear  that  the  absence  of  the  fireman  in  any  way  contributed  to  the 
accident.  Held,  that  the  evidence  failed  to  show  any  negligence  on  the  ptft 
of  defendant  which  caused  or  contributed  to  the  injury;  ana  that  a  charge  to 
the  jury  that  they  could  base  a  finding  of  negligence  against  defendant  on  the 
absence  of  the  flagman  was  error.     Pakalinsky  v.  N,  Y.,  etc.,  R  R  Co.,  251. 

89.  Where  a  railroad  company  is  guilty  of  negligence  in  leaving  a  freight  car 
across  a  sidewalk  leading  to  a  passenger  depot  about  the  time  for  the  arriTal 
of  a  passenger  train,  without  opening  the  freight  train  so  as  to  permit  pas- 
sengers to  pass,  and  a  person  seeking  to  make  the  passenger  train  is  also 
guilty  of  negligence  in  attempting  to  pass  under  the  end  of  a  freight  car, 
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though  invited  or  directed  by  the  conductor  of  that  train  to  do  so,  if  such  act 
was  dangerous,  and  would  be  so  considered  by  prudent  persons  general ly, 
and  the  person  in  passing  under  the  car  is  injured  by  the  freight  train  sud- 
denly starting,  it  should  be  left  to  the  jury  by  the  instructions  to  say  whether 
such  person's  negligence  was  slight,  and  that  of  the  .'.gents  of  the  company 
gross,  in  obstructing  the  passage  to  the  depot  and  in  inviting  tbe  passenger 
to  pass  under  the  freight  car.     Chicago,  etc.,  R.  R.  C  j.  v.  S^kes,  254. 

40.  Where  a  conductor  has  control  over  his  train  as  to  its  starting  or  stopping,  a 
person  will  have  the  right  to  act  on  his  invitation  to  pass  under  a  freight  car 
when  the  train  is  obstructing  the  passway,  unless  he  has  reason  to  suppose  it 
hazardous.  The  person  in  such  case  has  the  right  to  suppose  the  train  will 
Dot  be  started  until  he  can  pass  through,  and  that  the  conductor  has  the  power 
to  control  the  train,  and  will  do  so,  knowing  the  dangerous  position  in  which 
the  person  is  placed  by  his  direction.     Id. 

41.  When  a  conductor  is  engaged  in  the  performance  of  his  duty  to  the  company 
and  about  its  business,  the  company  will  be  held  responsible  for  bis  acts, 
although  he  may  not  have  been  free  from  fault  on  his  part  and  may  have 
acted  beyond  his  duty.    Id. 

42.  It  is  the  duty  of  railway  companies  to  provide  reasonable  accommodations 
at  their  stations  for  passengers  who  have  occasion  to  travel  on  their  roads;  to 
keep  in  a  safe  condition  all  portions  of  their  platforms,  and  approaches  thereto, 
to  which  the  public  do,  or  would,  naturally  resort,  as  well  as  all  portions  of 
their  station  grounds  reasonably  near  to  the  platforms,  where  those  who  have 
purchased  tickets  with  a  view  to  take  passage  on  their  cars  would  naturally 
or  ordinarily  go.     Stewart  «.  International,  etc.,  R.  R.  Co.,  497. 

43.  Where  the  plaintiff's  injury  is  occasioned  in  part  by  his  own  negligence,  he 
cannot  recover  though  the  defendant  is  in  fault  also.  Schofield  v.^Chicago, 
etc.,RR.  Co.,  642. 

See  EviDEHCE;  Fence;  Fire;  Masteb  Ain>  Sebyaitt. 

NUISANCE. 
See  Lessee. 

OFFICER. 
See  Mobtgagb;  Stock. 

PARENT  AND  CHILD. 

A  corporation  which  knowingly  hires  a  minor,  in  opposition  to  the  parent's  will, 
is  liable  for  the  reasonable  value  of  such  minor's  services.  Grand  Kapids,  etc., 
R  R.  Co.  V,  Showers,  9. 

See  Damaqes,  8,  4;  Evidence;  Negligence,  1,  4,  5,  10;  Pleading  and  Pbac- 

TICE,  2. 

PASSENGER 

1.  A  railroad  company  has  the  right  to  make  regulations  requiring  passengers 
to  purchase  tickets  before  entering  coaches  attached  to  their  freight  trains,  and 
authorized  conductors  to  expel  persons  not  having  tickets,  even  though  thev 
may  offer  money  in  payment  oi  their  fare.  Lane  v.  East  Tenn.,  etc.,  R.  R. 
Co.,  278. 

2.  But  where  the  company  has  been  usually  receiving  money  on  their  freight 
trains  for  fare,  passengers  wanting  thus  to  pay  their  fare  were  entitled  to 
notice  of  the  regulation  making  the  change,  before  they  could  be  expelled  for 
non-compliance.    Id. 

3.  By  a  by-law  of  a  railway  company  **  any  person  travelling,  without  special 
permission  of  some  duly  authorized  servant  of  the  company,  in  a  carriage  or 
by  a  train  of  a  class  superior  to  that  for  which  his  ticket  was  issued  is  hereby 
subject  to  a  penalty  not  exceeding  40«.,  and  shall,  in  addition,  be  liable  to 
pay  his  fare  according  to  the  class  of  carriage  in  which  he  is  travelling  from 
the  station  where  the  train  originally  started,  unless  he  shows  that  he  had  no 
intention  to  defraud."  The  defendant,  with  the  intention  of  defrauding  the 
<x)mpany,  travelled  in  a  carriage  of  a  superior  class  to  that  for  which  his 
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ticket  was  issued,  and  having  been  charged  under  the  by-law  was  convicted  is 
a  penalty  of  10<.  and  costs.  Held,  that  the  by-law  was  illegal  and  void ;  for, 
assuming  that  it  could  be  divided  after  the  words  "  penalty  of  iOt./'  and  that 
each  part  was  capable  of  being  enforced  apart  from  the  other,  the  first  part 
was  repugnant  to  8  Vict,  c.  20,  s.  103,  wliich  makes  a  fraudulent  intenuon 
the  gist  of  the  ofiFence  of  travelling  without  having  paid  the  fare,  and  that,  if 
taken  as  a  whole  and  indivisible,  it  was  unreasonable  according  to  Watson  r. 
London  &  Brighton  Rv.  Co.  4  C.  P.  D.,  118,  and  Saunders  «.  South  Eastern 
Ry.  Co.,  5  Q.  B.  D.,  45o.  Hdd  further,  that  the  conviction  must  be  quashed, 
for  it  was  founded  upon  the  by-law,  and  could  not  be  upheld  as  disclosing  aa 
offence  under  8  Vict.,  c.  20,  s.  103.    Dyson  v.  London,  etc.,  Ry.  Co.,  629. 

PATENT. 

1.  A  license  to  use  a  patented  invention  upon  the  locomotives  used  by  a  railroad 
on  its  road,  or  on  '*any  road  or  roads  now  owned  or  that  may  hereafter  be 
owned  or  operated  by  said  companv,"  embraces  not  only  locomotives  in  use 
at  the  date  of  the  license  upon  roaos  then  owned  and  operated  by  the  com- 
pany, but  also  such  other  locomotives  as  it  might  thereafter  use,  and  other 
roacls  which  it  might  thereafter  operate. 

2.  One  who  grants  to  a  railroad  company  a  license  to  use  a  patented  invention  on 
roads  ''that  may  hereafter  be  owned  or  operated  by  said  companv*^* caonot 
^bsequently,  upon  a  bill  to  restrain  the  company  from  the  use  of  the  inven- 
tion, call  in  question  the  legal  right  of  the  company  to  operate  other  roadx 
Matthew  v,  Pennsylvania  R.  R  Co.,  640. 

PLEADING  AND  PRACTICE. 

1.  One  writ  of  error  cannot  be  taken  to  separate  judgments  in  two  actions  aris- 
ing out  of  the  same  facts,  and  tried  together  on  the  same  evidence.  In  such 
case  the  writ  of  error  will  be  quashed.   Cauley  «.  Pittsburg,  etc.,  R  R  Co.,  4. 

2.  While  boys  were  playing  on  a  sand-laden  car  standing  on  a  switch  within 
the  city  limits,  the  train  was  moved,  and  while  in  motion  the  condactor 
ordered  the  boys  off.  The  youngest,  a  boy  of  seven  years,  in  jumping  off 
fell  under  the  wheels  and  was  injured.  In  actions  brought  by  the  father  of 
the  child,  and  bv  the  child,  against  the  company,  the  plaintiffs  offered  to 
prove  the  above  facts,  and  others  showing  negligence  by  defendant's  serrants. 
Held,  that  the  court  below  properly  refused  to  i^mit  the  plaintiffs'  offeR,  and 
properly  directed  verdicts  for  the  defendant     Id. 

8.  Wliere  a  complaint  states  facts  which  constitute  a  cause  of  action,  thondi 
the  damages-  laid  may  not  be  such  as  proximatelv  result  from  the  act  com- 

Slaiued  of,  it  is  sufficient  on  demurrer.     Grand  Rapids,  etc.,  R.  R  Co.  r. 
howers,  9. 

4  In  an  action  for  damages  caused  by  an  alleged  defective  construction  of  d^ 
fendant's  road:  Held,  that  admissions  as  to  such  defective  construction  made 
to  a  third  party  by  the  resident  engineer  employed  by  the  corporation  origi* 
nally  constructing  the  road  at  the  time  of  such  construction,  and  before  the 
Ictise  to  defendant,  were  inadmissible  to  bind  the  defendant  in  any  way  what- 
ever.    Bait.  &  Ohio  R  R  Co.  v.  Sulphur  Spring  I.  S.  D.,  IM. 

5.  In  an  action  for  injury  to  plaintiff  s  property  occurring  during  an  extntor* 
dinarily  violent  storm,  which  injury  was  alleged  to  have  been  brought  abou: 
by  reason  of  the  defective  construction  of  defendant's  road,  the  court  charsred 
subsUmtially :  "  If  there  was  negligence  on  the  part  of  the  defendant,  concur- 
rini^  with  the  act  of  Qod,  at  the  time  plaintiff's  loss  was  sustained,  and  if  such 
negligence  in  any  degree  caused  the  loss,  the  defendant  is  liable,  and  the  jun* 
are  not  bound  to  inquire  whether  the  loss  would  have  happened  if  the  defend- 
ant had  not  been  guilty  of  negligence."  Held,  to  be  error.  The  concur- 
ring negligence  which,  when  combined  with  the  act  of  Gk>d,  produces  th£ 
injury  must,  in  order  to  render  ttie  defendant  responsible  in  damages,  h; 
such  as  is  in  itself  a  real  producing  cause  of  the  injury,  and  not  a  merelv  faa- 
cif ul  or  speculative  negligence  which  may  not  have  been  in  the  least  degree 
the  cause  of  the  injury,    id. 
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6.  Under  a  declaration  alleging  that  the  plaintiff,  while  trayelling  on  the  high- 
way, was  injured  at  a  grade  crossing  "  by  reason  of  the  carelessness  and  neg- 
ligence of  the  agents  and  servants  of  the  defendant,"  the  jury  may  consider 
whether,  under  all  the  circumstances  of  the  case,  the  defendant  was  guilty  of 
negligence  in  not  having  a  gate  or  a  flagman  at  the  crossing,  although  never 
requested  by  the  selectmen  of  the  town,  nor  ordered  by  the  county  commission- 
ers, to  do  so.    Jane  A.  Eaton  v.  Fitchburg  R.  R.  Co.,  183. 

7.  Instructions  which  group  together  facts  which  there  is  evidence  to  prove,  and 
tell  the  Jury  the  legal  effect  of  those  facts,  if  they  find  them  to  exist,  are  to  be 
given  in  preference  to  such  as  deal  in  generalities.  Zimmerman  v.  Ilannibal, 
etc.,  R.  R.  Co.,  191. 

8.  If  the  case  presents  a  fairly  debatable  question  whether  the  plaintiff's  negli- 
gent conduct  did  so  contribute,  the  solution  of  that  question  is  for  the  jury; 
but  if  it  clearly  appears  that  such  conduct  did  con  tribute,  then  the  court 
should  direct  a  nonsuit.     Pennsylvania  K  R.  Co.  v.  Righter,  220. 

9.  Go  the  trial  of  an  action  against  a  railroad  company  to  recover  for  an  injury 
resulting  in  the  death  of  one  of  its  employees,  caused  by  the  track  being  in  an 
unsafe  condition  from  sand  having  washed  upon  it  in  a  storm,  the  court 
charged  the  jury  that  **it  is  the  duty  of  those  who  use  hazardous  agencies  to 
control  tliem  carefully,  and  to  adopt  every  ordinary  known  and  usually  ap- 
proved invention  to  lessen  the  danger  and  guard  against  every  ordinary 
probable  <langer  by  such  means  as  ordinary  prudence  would  suggest  or  die* 
tate;  and  railroad  companies  are  bound  to  take  notice  of  the  topography  of 
the  country  along  their  lines  of  road,  and  to  take  notice  of  the  climate  in 
which  their  roads  are,  and  about  the  storms  and  floods  that  annually  occur  in 
those  localities,  and  make  all  necessary  guards  against  danger  caused  by  ordinary 
and  usually  severe  storms  of  the  locality  where  the  road  is  located.  It  was 
the  duty  of  the  defendant  to  so  construct  its  road  as  to  make  it  reasonably 
safe,  and  to  guard  against  washouts,  land-slides,  and  obstructions  which  en- 
danger the  lives  of  the  passengers  and  employees  passing  over  the  same;  and 
aDv  neglect  of  the  defendant  in  that  behalf  would  make  it  liable  to  the  plain- 
tiff if  such  neglect  caused  the  injury.  It  was  also  the  duty  of  the  defendant 
to  keep  its  road  in  suitable  and  safe  repair,  and  keep  and  maintain  suitable 
ditches  and  culverts,  at  suitable  and  proper  places,  to  carry  off  the  water  run- 
ning down  upon  the  track  or  road  of  the  deiendant  company;  and  the  neglect 
of  the  defenoant  to  perform  that  duty,  if  such  neglect  be  the  cause  of  the 
accident,  will  make  the  defendant  liable."  Held,  notwithstanding  the  court 
also  in  general  terms  charged  the  jury  that  the  degree  of  care  and  prudence 
required  of  the  defendant  in  the  case  was  **  due  and  ordinary  care,"  **  reason- 
able care,"  and  "ordinary  prudence,"  that  the  charge,  as  a  whole,  was  errone- 
ous, for  the  jury  may  have  understood  from  it  that  it  was  the  absolute  duty 
of  the  defendant,  without  regard  to  the  degree  of  care  used  by  it  to  effect  the 
purpose,  to  make  all  necessary  guards  against  danger  caused  by  ordinary 
storms;  and  to  guard  against  land-slides,  washouts,  and  obstructions  whicn 
Blight  endanger  the  lives  of  passengers  and  employees,  and  to  keep  its  road 
in  suitable  and  safe  repair.     Gates  v.  Southern  Minnesota  R.  R  Co.,  237. 

10.  A  bill  of  exceptions  should  fully  identify  the  evidence  and  instructions  de- 
aired  to  be  made  part  of  the  record.  A  party  filing  an  additional  abstract, 
supplying  defects  and  omissions,  will  not  be  allowed  to  claim  that  the  testi- 
mony is  not  presented  by  the  abstracts.    Wells  v.  Burlington,  etc.,  R  R  Co., 

11.  An  instruction  as  to  the  rij^ht  of  a  party  to  act  upon  the  direction  of  a  con- 
ductor to  pass  under  a  freight  car  in  a  train  which  was  obstructing  the  side- 
walk leading  to  a  depot,  which  refers  to  many  of  the  circumstances  bearing 
upon  the  question  of  negligence,  but  not  to  all  of  them,  and  which  is  argu- 
mentative, and  not  explicit  in  announcing  the  rule  of  law  sought  to  be  pre- 
sented, should  not  be  given.     Chicago,  etc.,  R.  R  Co.  v.  Sykes,  255. 

12.  Instructions  given  to  the  jury  by  the  court  are  confined  to  the  evidence  in 
the  particular  case.  They  are  not  intended  or  required  to  cover  more  than 
the  evidence  offered,  or  to  state  any  principle  of  law  which  is  not  applicable  to 
it.    Priedenrich  v.  B.  &  O.  R  R  Co.,  280. 
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18.  After  the  court  had  refused  a  preliminary  injunction  for  the  removal  of  an 
oil  pipe  and  to  prevent  its  use  by  defendants,  and  liad  discharged  an  ad-in- 
terim order  staying  Uie  defendants  in  the  premises,  and  an  appeal  therefrom 
had  been  taken  and  was  pending,  an  application  to  this  court  to  continue  such 
ad-interim  order,  merely  on  the  ground  of  the  appeal,  was  denied.  Central 
R.  R.  Co.  V.  Standard  Oil  Co..  286. 

14.  A  court  of  equity  has  jurisdiction  on  the  application  of  the  State  government 
to  restrain  the  placing  of  an  obstruction  in  or  upon  public  highways,  streets, 
bridges,  public  grounds,  and  navigable  waters;  and  the  legislature  having 
committed  a  portion  of  its  sovereignty  to  municipalities,  such  as  cities,  towns, 
and  villages,  in  respect  to  streets,  nighways,  and  public  grounds  within  tbeir 
limits,  they  are  invested  with  the  authority  of  the  State  in  this  respect,  aod 
may  maintain  a  bill  in  equity  to  restrain  an  obstruction  of  streets,  etc.,  in  their 
limits.     Metropolitan  R.  R.  Co.  v.  Chicago,  291. 

15.  Under  the  provision  of  the  N.  Y.  Code  of  Civil  Procedure  (§  998).  which 
provides  that  a  refusal  to  make  any  finding  whatever  upon  a  question  of  fact, 
on  a  trial  by  the  court  or  a  n  feree,  where  a  request  was  seasonably  made,  is  a 
ruling  upon  the  question  of  law,  a  refusal  of  a  request  to  find  a  fact,  on  the 
erouud  that  the  fact  is  immaterial,  presents  a  question  of  law,  and  if  the  fact 
be  material  the  ruUng  is  error,  although  the  fact  be  not  conclusively  proved, 
and  the  evidence  as  to  it  is  conflicting.     James  «.  Cowing,  836. 

16.  When  the  action  was  commenced  W.  C.  Ricord,  to  whom  the  cause  of 
action  stated  in  the  complaint  belonged,  was  a  minor.  IJeld,  that  the  suit  was 
tlierefore  properly  brought  in  the  name  of  E.  E.  Ricord,  his  mother  and  guar- 
dian.    Ricord  tJ.  Central  Pacific  R.  R.  Co.,  394. 

17.  At  the  time  of  the  trial  the  minor  had  attained  his  majority,  and  upon  his 
motion  he  w^as  joined  with  his  mother  as  a  party  plaintiff,  ileld^  error;  that 
it  would  have  been  proper  to  substitute  him  as  the  sole  plaintiff  in  her  place, 
but  having  no  joint  interest  in  the  cause  of  action  they  could  not  he  united  as 
plaintiffs.     Id. 

18.  Ricord  was  first  arrested  for  embezzlement,  was  tried  and  acquitted.  He 
was  then  arrested  for  grand  larceny,  and  released;  was  afterwards  charged 
with  same  offence  before  another  magistrate,  and  held  for  embezzlement;  was 
then  taken  before  the  district  judge  on  habeas  corpus  and  remanded  for  ob- 
taining money  on  false  pretences;  then  came  before  the  Supreme  Court  on 
habeas  corpus,  and  was  remanded  for  embezzlement  (11  Nev.,  287).  Subse- 
quently he  was  indicted  for  embezzlement,  pleaded  former  acquittal,  and  this 
plea  was  found  true  by  the  jury.  He  then  instituted  this  suit  for  malicious 
prosecution  for  his  second  and  third  arrest  and  second  indictment  and  trial 
for  emb(^zzlenient.  JMd,  that  the  court  erred  in  refusing  to  grant  a  nonsuit 
upon  the  ground  that  there  was  no  proof  that  the  prosecution  was  maliciously 
instituted  without  probable  cause.    Id. 

19.  In  an  action  for  malicious  prosecution  it  devolves  upon  the  plaintiff  to  show 
afilrmatively  that  the  prosecution  was  malicious  and  without  probable  cause.  Id 

20.  The  defendant  caused  the  arrest  of  plaintiff  and  supported  its  charge  with 
evidence  sufficient  to  procure  his  commitment  and  indictment  for  embezzle- 
ment. Ilekl,  that  this  was  prima-facie  evidence  of  the  existence  of  probable 
cause.    Id. 

21.  The  findings  of  the  jury  and  the  judgment  of  the  court  on  plaintiff's  plea  of 
former  acquittal  were  not  evidence  against  the  defendant  to  show  knowledge 
on  its  part  that  plaintiff  had  been  acquitted  of  the  identical  charge  upon  which 
it  caused  his  arrest.     Id. 

22.  The  indictment  upon  which  plaintiff  was  first  tried  failed  to  charge  that  the 
money  he  was  accused  of  embezzling  had  been  entrusted  to  him  by  his  em- 
ployers.   Heldf  fatally  defective.     Id. 

23.  If  a  clerk  by  authority  of  his  master  collects  one  bill  and  fraudulently  con- 
verts the  money,  the  offence  of  embezzlement  is  complete;  and  if  he  collects 
another  bill  after  the  first  conversion,  and  then  fraudulently  converts  the  pro- 
ceeds, he  is  guilty  of  a  second  offence.    Id. 

24.  Advice  of  counsel  after  a  full  disclosure  of  facts  justifies  the  inatitutioD  of 
a  criminal  prosecution.    Id. 
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25.  The  defendant  afflnnatiTely  showed  that  it  acted  in  perfect  good  faith,  under 
the  advice  of  counsel,  and  the  decision  of  the  District  Court  and  of  the  Su- 
preme Court  that  tlierc  was  good  reason  to  charge  a  second  offence  for  embez- 
zlement. Held,  that  tlie  court  erred  in  not  instructing  the  jury  that  there  was 
probable  cause  for  the  prosecution.  Utld,  tliat  the  court  erred  in  excluding 
evidence  of  facts  wiihin  the  knowledge  of  defendant  at  the  time  the  second 
prosecution  was  instituted,  tending  to  show  thai  plaintiff  was  actually  guilty 
of  two  separate  and  distinct  offence ..-.     Id. 

26.  A  petition  stating,  without  any  specific  facts,  that  the  plaintiff  was  injured 
in  consequence  of  tiie  negli^nce  of  the  company  in  using  defective  machinery, 
and  in  running  and  managmg  its  railroad  and  cars,  would  be  fatally  defective; 
and  when  such  general  allegations  art  used  in  connection  with  a  specific  state- 
ment of  a  cause  of  action,  they  will  lie  treated  as  explanatory  of  that  statement 
only,  and  will  not  enable  the  plaintiff  to  recover  for  any  other  cause  of  action. 
Waldhier  r.  Hannibal,  etc.,  R  R  Co.,  146. 

27.  Where  the  allegation  in  a  petition  against  a  railroad  company  is  that  the 
plaintiff  received  the  injuries  complained  of  through  the  negligence  of  the 
company  in  having  and  using  defective  machinery,  and  in  running  and  man- 
aging its  railroad  and  cars,  and  the  proof  is  that  the  injury  was  occasioned  by 
a  broken  frog,  the  plaintiff  cannot  recover.    Id. 

28.  In  such  a  case  as  the  foregoing  the  variance  is  not  one  which  will  be  deemed 
immaterial  unless  it  is  shown  to  the  court  by  the  affidavit  of  the  party  that  he 
has  been  misled  and  in  what  respect,  but  it  is  a  case  of  entire  failure  of  proof 
within  the  meaning  of  section  1,  page  1058,  Wagner's  Statutes.     Id. 

29.  When  in  an  action  to  recover  damages  for  the  death  of  another,  alleged  to  have 
been  caused  by  the  negligence  of  defendant,  the  evidence  fails  to  disclose  the 
negligence  or  any  facts  from  which  it  could  reasonably  be  inferred,  it  is  the  duty 
of  the  court  to  give  the  jury  binding  instructions  to  find  for  the  defendant. 
Philadelphia,  etc.,  R  R  Co.  «.  Schertle,  158. 

30.  If  the  record  shows  that  a  motion  requiring  notice  was  heard  by  the  trial 
court  less  than  five  days  after  the  eervice  of  notice  upon  the  parties,  this  court 
will  presume  that  such  practice  is  permitted  by  the  rules  of  the  trial  court, 
unless  the  contrary  appear  by  the  record.  If  a  motion  for  new  trial  filed 
in  due  time  be  continued  to  a  succeeding  term  of  court,  a  bill  of  exceptions 
filed  at  the  term  at  which  the  motion  is  determined  will  preserve  exceptions 
taken  at  the  triaL     Henze  «.  St  Louis,  etc.,  R  R  Co.,  218. 

31.  In  a  suit  for  damages  brought  by  a  passenger  for  injuries  resulting  from  the 
negligence  of  the  company,  the  petition  alleged  that  the  company  neglected  to 
provide  '*  proper  lights  and  accommodations  for  passengers  at  its  freight 
depot;"  that  plaintiff,  being  unable  from  the  darkness  of  the  night  to  see  when 
he  alighted  from  the  car,  fell,  and  injuries  to  his  person  were  occasioned  by 
the  neglect.  Hdd,  that  on  general  demurrer  the  petition  was  sufficient.  Stew- 
art 9.  International,  etc.,  R  R  Co.,  497. 

32.  A  corporaticm  executed  its  promissory  note,  it  was  discounted  by  a  citizen 
of  the  same  State,  and  assigned  to  a  citizen  of  another  State.  HM,  on  a 
motion  for  a  new  trial,  that,  under  section  1  of  the  Act  of  March  8,  1875,  the 
Circuit  Court  had  no  jurisdiction.     Coe  «.  Cayuga  Lake  R  R  Co.,  645. 

33.  Where  a  stockholder  brought  a  bill  in  eqiiity  against  the  corporation  and 
the  tax  collector,  to  enpoin  the  collection  of  a  State  and  county  tax  as  being 
illegal  and  unconstitutional.  Held,  that,  as  the  bill  did  not  allege  payment  of  so 
much  of  the  taxes  as  must  be  conceded  ought  to  be  assessed  and  paid,  it  was 
demurrable.  An  averment  in  the  bill  of  a  readiness  to  make  such  payment  is 
not  enough.     Htmtington  v.  Palmer,  644. 

84.  A  declaration  alleging  that  the  plaintiff  was  injured  by  a  car  of  the  defend- 
ant by  being  carelessl^r  driven  upon  and  over  him,  is  not  supported  by  proof 
that  the  plaintiff  was  mjured  by  another  car,  not  carelessly  driven,  in  attempt- 
ing to  escape  from  a  car  which  was  carelessly  driven.  Hanlon  «.  South  Boston 
R  R  Co.,  18. 

85.  A  refusal  to  submit  specific  questions  for  a  special  verdict  in  the  form  pro- 
posed by  the  appellant,  is  not  error  where  such  questions  are  substantially  sub- 
mitted to  the  jury.    It  is  imneccssary  to  submit  a  question  of  fact  to  the  jury 
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when  the  fact  itself  is  established  by  undisputed  evidence.  Berg  «.  Chicago, 
etc.,  R.  R  Co..  70. 

^.  A  refusal  to  instmct  the  Jury  that  the  positive  testimony  of  two  witnesses 
that  a  warning  of  the  approach  of  a  car  was  eiven  by  the  brakeman  "  will  out- 
weigh the  negative  testimony  of  four  that  they  did  not  hear  it,  provided  the 
witnesses  are  all  equally  credible,"  was  not  error.    Id. 

^7.  On  a  joint  claim  a  joint  action  must  be  brought  Kirby  €.  Lake  Shore,  etc., 
R  R  Co.,  645. 

ZS.  A  company  incorporated  under  the  laws  of  Iowa  had  extended  its  road  in- 
to Nebraska,  and  had  complied  with  the  State  laws  governing  such  compa> 
nies ;  Held,  on  a  plea  to  the  jurisdiction  of  the  court,  that,  under  the  laws  of 
Nebraska,  the  company  had  become  a  domestic  corooration.  Meld  also,  that 
service  upon  the  managmg  a^nt  of  the  company  for  Nebraska  is  not  sufficient 
service  on  the  Iowa  corporation,  though  the  line  through  both  States  is  under 
one  management.    Stout «.  Sioux  Oity,  etc.,  R  R  Co.,  645. 

39.  The  verdict  being  plainly  against  the  evidence  on  the  point  on  which  the 
cause  was  submitt^  to  the  juiy,  a  new  trial  granted.  Hays  «.  Pennsylvania 
R  R  Co.,  645. 

40.  A  party  appealing  from  the  judgment  of  a  justice  of  the  peace  may  dismiss 
such  appeal  at  any  time  before  the  commencement  of  the  trial  in  the  district 
court,  II  not  at  any  time  before  the  final  submission  on  such  trial.  And  upon 
such  dismissal  the  judgment  of  the  justice  is  restored,  and  has  the  same  force 
and  effect  as  though  no  appeal  had  been  taken.  Kansas  City,  etc.,  R  R  Ca  a. 
Hammond,  645. 

41.  Actions  to  recover  damages  for  injuries  from  negligence,  etc.,  causing  death, 
must  be  brought  within  two  years  from  the  death  of  the  person  mjured. 
Gkorge  «.  Chicago,  etc.,  R  R  Co.,  646. 

42.  In  an  action  of  trespass  upon  lands  the  complaint  alleeed  title  and  possession 
in  plaintiff,  both  of  which  alle^tions  were  specifically  put  in  issue  by  the 
answer.  Held,  to  entitle  plaintiff  to  recover,  it  was  necessary  to  allege  and 
prove  his  title,  the  question  of  title  arose  upon  the  pleadings;  and  that  con- 
sequently a  certificate  that  it  arose  on  trial  was  unnecessary  to  entitle  plaintiff 
to  costs.    Kelly  «.  New  York,  etc.,  R  R  Co.,  646. 

48.  The  memorandum  of  a  judge,  stating  the  grounds  of  his  overruling  a  motion 
to  set  aside  an  award,  is  no  part  of  the  record;  and  the  remedy  of  the  party 
aggrieved  is  by  bill  of  exceptions,  and  not  by  appeal.  Standish  v.  Old  Colony 
R  R  Co.,  646. 

44  Where  a  motion  to  dismiss  was  made  too  late  the  court  committed  no  error 
in  overruling  it.     St.  Louis,  etc.,  R  R  Co.  «.  Ouinn,  647. 

45.  The  opinion  of  a  witness  as  to  the  value  of  the  services  rendered  by  the 
plaintiff's  attorney  is  competent,  if  such  opinion  is  founded  upon  the  character 
of  the  case,  or  upon  a  hypothetical  case  corresponding  with  the  real  case. 
Held  further,  not  error  for  tne  witness  to  give  his  opinion  of  the  value  of  such 
services  when  a  particular  railroad  company  is  singled  out,  if  he  shows  him- 
self acquainted  with  the  value.  In  an  action  for  the  recovery  of  damages,  for 
the  killing  of  a  cow,  the  plaintiff  is  entitled  to  recover  the  market  value  of  the 
animal.  The  jury,  in  estimating  this  value,  may  consider  all  the  qualities  of 
the  animal  which  affect  her  market  value,  and  are  not  limited  in  their  inquiry 
to  the  value  of  the  cow  for  beef  or  milking  purposes.  Where  an  animal  was 
injured  on  a  railroad  track  through  negligence  of  the  company  attorney's  fees* 
are  recoverable.     Central  Branch  Union  Pacific  R  R  Co.  p,  Nicholas,  648. 

46.  Where  the  bill  of  particulars  alleges  that  **  twenty-five  dollars  is  a  reasonable 
fee,"  and  contains  no  other  allegation  as  to  the  value  or  necessity  of  attorney- 
fees,  no  judgment  should  in  the  absence  of  defendant  be  enterea  for  a  larger 
amount.    St.  Louis,  etc.,  R  R  Co.  v.  Armstrong,  648. 

47.  The  complaint  alleged  that  such  company,  "by  its  locomotive  and  cars, 

.  .  on  its  railro£i,"  ran  over  and  killed  such  stock,  etc.  Held,  on  demur- 
rer, that  such  allegation  as  to  the  ownership  of  such  railroad  is  sufficient, 
when  the  objection  is  made  after  trial  and  verdict.  It  is  not  material  to  a  re- 
covery in  such  action  whether  the  "local  habitation"  of  such  company  was 
or  is  within  or  without  State,  or  was  or  is  a  creature  of  the  laws  of  this  or 


INDEX.  687 

some  other  State.  Where  a  railroad  is  operated  by  a  lessee,  not  in  the  name  of 
the  company,  but  in  its  own  name,  it  is  oot  liable,  under  section  1  of  the  Act  of 
March  4.  1868,  IRS.  1876,  p.  751,  for  stock  killed  by  it  before  such  act  was 
amended  by  the  Act  of  March  14,  1877,  Acts  1877,  Spec.  Bess.,  p.  61.  In  a 
suit  against  such  lessee,  as  owner  of  such  road,  for  stock  killed,  the  record  of 
the  lease  from  the  owner  of  such  road  to  the  lessee  thereof  is  admissible  in 
evidence,  under  the  general  denial,  to  prove  such  ownership.  An  assignment 
of  error  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  questions  the  sufficiency  of  the  complaint  as  an  entirety  only,  and 
not  of  each  paragraph  thereof;  and,  if  the  complaint  contains  one  good,  para- 
graph, such  alleged  error  will  not  be  available  to  reverse  the  judgment,  unless 
the  record  affirmatively  shows  that  the  verdict  and  judgment  were  founded  in 
whole  or  in  part  upon  an  insufficient  paragraph  thereof.  Uncertainty  in  a 
pleading  cannot  be  reached  by  a  demurrer  for  want  of  facts,  after  verdict; 
the  proper  remedy  for  such  defect  being  by  motion  to  make  such  pleading 
more  specific.    Pittsburg,  etc.,  R  R  Co.  v.  Hunt,  649. 

48.  Instructions  that  althou^  not  required  by  statute,  the  jury  might  find  it 
was  negligence  to  omit  to  ring  a  bell,  where  the  train  was  running  at  a  hi^h 
rate  of  speed,  and  the  view  of  the  track  was  obstructed  by  cars  upon  tlie  track, 
held,  to  be  unexceptionable.  Held  cUso,  that  evidence  was  properly  admitted 
to  show  how  long  the  empty  freight  cars  had  been  allowea  to  stand  on  the 
side  track  prior  to  the  occurrence  of  the  accident.  Thomas  «.  Delaware,  etc., 
R.  R  Co.,  648. 

49.  An  allegation  in  a  bill  that  the  defendant,  by  virtue  of  a  judgment  and  exe- 
cution at  law  against  complainant's  grantor,  has  seized  upon  and  is  alfout  to 
sell  lands  to  which  complainant  has  the  legal  title,  presents  no  equitable 
ground  for  enjoining  such  sale.     Sheldon  v.  Stokes,  650. 

^.  Where  a  proceeding  in  mandamus  was  pending  in  this  court  on  and  before 
March  7,  Iwl,  in  which  there  then  was  and  now  is  an  issue  of  fact  now  finally 
heard  or  determined,  the  defendant,  under  the  second  proviso  of  chap.  40*, 
Laws  1881  (Minnesota),  is  entitled  to  have  the  record  therein  transmitted  to 
the  district  court  of  the  county  in  which  he  resides.    State  ex  rel.  «.  Lake,  660. 

^1.  An  order  setting  aside  the  taxation  and  allowance  by  the  clerk  of  costs  and 
disbursements  in  favor  of  the  defendant,  and  that  disbursements  be  taxed  in 
favor  of  the  plaintiff,  is  not  an  appealable  order.  Felber  v.  Southern  Minn. 
Ry.  Co..  650. 

-SS.  A  complaint  in  an  action  for  loss  of  stock  must  state  or  show  that  the  rail- 
road was  either  guiltv  of  negligence  or  that  the  road  was  not  fenced,  and  also 
that  stock  was  killeain  the  county  where  suit  was  begun.  St.  Louis,  etc., 
R  R  Co.  «.  McReynolds,  647;  Jefferson ville,  etc.,  R  K.  Co.  v.  Lyon,  648; 
Kansas  City,  etc.,  R  R  Co.  v.  Neville,  649;  St  Louis,  etc.,  R  R  Co.  v 
Byron,  661. 

S3.  An  action  for  personal  injuries  cannot  be  maintained  against  a  railroad  cor- 
poration, if  the  declaration  does  not  allege  that  the  accident  occurred  upon  a 
crossing  of  a  highway  at  grade,  that  the  statutory  signals  required  at  such 
crossing  were  neglected  by  the  defendant,  and  that  such  neglect  contributed 
to  the  injury.     Wright  v.  Boston,  etc.,  R  R  Co.,  121. 

■54.  It  is  not  error  for  the  court  on  the  trial  to  exclude  evidence  to  prove  certain 
written  or  printed  rules,  which  it  claims  the  deceased  wrongfully  disregarded, 
when  it  is  not  shown  that  the  deceased  ever  had  any  knowledge  of  such  written 
orprinted  rules.    Atchison,  etc.,  R  R  Co.  v.  Plunkett,  127. 

^.  The  Supreme  Court  cannot  say  that  the  trial  court,  when  submitting  the 
case  finally  to  the  jury,  committed  material  error  by  submitting  to  the  jury 
such  general  questions  as  the  following: 

"  10.  Was  the  death  of  said  P.  caused  by  the  wrongful  act  or  omission  of 
the  defendant? 

"  11.  Could  the  defendant,  by  the  exercise  of  reasonable  and  ordinary  care 
on  its  part,  have  prevented  the  injury  complained  of? 
"  12.  Was  the  death  of  P.  caused  by  the  ^ross  negligence  of  the  defendant? 
"13.  At  the  time  of  the  injury  complamed  of,  was  P.  in  the  exercise  of 
xeasonable  and  ordhiary  care? 


688  IKDEX. 

"  14.  At  the  time  of  the  iniuiy  complained  of,  was  P.  guDty  of  any  negli- 
gence that  proximately  contributed  thereto?" 

Where  such  geDeraf  questions  as  the  above  are  submitted  to  the  jury  along 
with  numerous  specific  questions,  and  the  jury  make  findings  in  answer  to 
both  the  general  and  the  specific  questions,  then,  if  it  can  be  seen  that  the 
general  findings  are  mere  conclusions  drawn  by  the  jury  from  the  facts  found 
and  stated  in  tlie  answers  to  the  specific  questions,  the  general  findings  may 
then  be  wholly  ignored  and  disregarded,  whether  they  agree  with  or  contra- 
dict the  specific  findings.     Id. 

56.  It  is  misleading  and  erroneous  for  the  court  to  instruct  the  jury  that  negli- 
gence remotely  contributing  to  the  injury  is  not  material,  when  in  fact,  if  there 
li^as  any  negligence  at  all,  it  was  clearly  direct  and  proximate,  and  not  remote 
or  far  removed  from  the  injury.     Id. 

57.  An  instruction  did  not  lay  down  the  correct  rule,  which  declared  that  ^- 
thougb  the  plaintiff,  by  his  own  negligence,  may  have  in  some  d^ree  contri- 
buted  to  the  injury,  yet  if  the  negligence  of  the  defendant  was  of  a  higher 
degree,  or  so  much  greater  than  th^t  of  the  plaintiff  that  the  ne^igence  of  the 
latter  was  slight  in  comparison,  the  plaintiff  might  recover.  Where  there  is 
evidence  tending  to  show  the  plaintiff  was  guilty  of  some  negligence  cootri- 
buting  to  the  result  complained  of,  so  that  the  question  of  comparative  negli- 
gence is  involved,  and  the  case  is  closely  contested  upon  that  question,  every 
mstruction  given  in  the  case  which  professes  to  lay  down  the  grounds  upon 
which  a  recovery  may  or  may  not  be  had,  should  state  the  rule  in  regard  to 
the  question  of  care  or  caution  on  the  part  of  the  plaintiff.  It  is  not  enough 
that  the  instructions  given  for  the  opposite  party  give  the  rule  of  law  on  the 
subject  fully  and  accurately.    Chicago,  etc.,  R  jEi.  Co.  v.  Dimick,  201. 

58.  On  the  trial  of  a  cause  the  jury  returned  a  general  verdict  in  favor  of  the 
plaintiff,  and  also  returned  several  special  findings  on  Questions  of  fact  The 
court  set  aside  the  general  verdict,  and  rendered  judgment  on  the  special 
findings  for  the  defendant.  On  appeal  that  judgment  was  reversed  and  the 
cause  remanded.  Upon  the  reinstating  of  the  cause  in  the  court  below,  that 
court,  on  motion,  rendered  judgment  on  the  general  verdict,  in  favor  of  the 
plaintiff,  and  thereupon  the  defendant,  at  the  same  term,  moved  for  a  new 
trial :  Held,  the  motion  for  a  new  trial  was  made  at  the  same  term  of  the  entiy 
of  the  judgment  sought  to  be  brought  in  review,  and  was  in  apt  time.    Id. 

59.  Where  the  jury  returns  a  general  verdict  in  favor  of  the  plaintiff,  and  also 
special  findings  upon  questions  of  fact,  and  the  defendant  moves  for  ludgmeot 
in  his  favor  on  the  special  findings,  which  is  denied,  and  judgment  is  entered 
on  the  general  verdict,  for  the  plaintiff,  the  defendant  does  not  lose  his  right 
to  move  for  a  new  trial  by  reason  of  having  moved  for  judgment  in  his  favor 
on  the  special  findings,  notwithstanding  the  general  verdict.    Id. 

60.  A  replication  to  a  plea,  which  neither  traverses  nor  confesses  and  avoids 
it,  is  obnoxious  to  a  general  demurrer. 

A  replication  to  a  plea  of  set-off  of  the  amount  due  on  certain  railroad  bonds 
sold  and  delivei^  under  the  contract  sued  on,  which  avers  that  since  the 
commencement  of  the  action  suit  was  brought  to  foreclose  the  mortgage 
securing  these  and  various  other  bonds  by  a  majority  of  the  bondholders,  with 
the  consent  of  the  trustee,  and  a  decree  and  sale  haa,  and  the  prooerty  of  the 
plaintiff,  the  mortgagor,  bought  in  by  a  committee  of  the  bondholders,  for  the 
benefit  of  all  the  bondholders,  in  proportion  to  the  bonds  held  by  Uiem,  is  had 
as  showing  no  payment  in  whole  or  in  part,  or  any  tender,  and  as  failinr 
to  show  any  proceedings  to  foreclose,  whereby  the  defendant  is  bound  and 
concluded.    Galena,  eta,  R  R  Co.  «.  Barrett,  520. 

Where  the  injuries  sustained  by  reason  of  a  nuisance  consist  in  the  destnictioa 
of  crops  from  year  to  year,  the  plaintiff  will  not  be  limited  to  a  sinrie  action, 
but  may  sue  from  time  to  time  as  often  as  the  damage  occura.  Dickson  t. 
Chicago,  etc.,  R  R  Co..  588. 

61.  Where  two  or  more  persons  or  corporations  are  operating  a  railroad,  their 
liability  to  an  employee  for  an  injury  resulting  from  defective  machinery  fur- 
nished by  them  for  use  in  the  course  of  his  employment  is  several  as  well  ss 
joint,  and  an  action  is  maintainable  against  one  of  them.    Kidn  v.  Smith,  M5. 
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See  GoBTBACT;  DAMAQB;'E]fnnEST  DoMAur;  EynxBHCB;  Fibb;  JuuBDicnaH; 

Masiek  axd  Sebtaxt. 

PROMISSORY  NOTE. 
See  Plbadiho  axd  Pkacticb^  82l 

PROXIMATE  CAUSE. 
See  Dkpihitioh. 

PUBLIC  LAM). 
See  ExiHKXT  Domaik.  18, 19L 

PUBUC  POUCY. 
See  CoBPOBATioK,  (L 

RAILROAD  COMMISSIONERa 

1.  The  mere  fact  that  lailway  companies  make  charges  for  the  oonTeyanoe  of 
pftssengers  in  excess  of  those  authorized  by  their  special  acts,  bat  without  any 
undue  preference,  is  not  a  breach  of  their  obli^^on  under  17  and  18  Vict.,  c 
81,  &  2,  to  '*afFonl  according  to  their  respective  powers  all  reasonable  facili- 
ties for  the  receiving  and  forwarding  and  aeliyering  of  traffic  upon  and  from 
the  several  railways  and  canals  belonging  to  or  woiked  by  such  companies 
respectively,  and  for  the  return  of  carriages,  trucks,  boats,  and  other  vehicles.  "^ 
And  the  railway  commissionen  have  no  jurisdiction  to  grant  an  injunction  to 
restrain  the  making  of  such  excessive  charges.  Oreat  Western  Ry.  Co.  «. 
Railway  Commissioners,  617. 

2.  SeitMe,  per  Brett,  L.  J.,  and  Cotton,  L.  J.,  that  if  the  overchai;^  were  of 
such  an  amount  and  of  such  a  nature  that  they  had  the  effect,  or  it  could  be 
presumed  that  they  were  made  with  the  intention,  of  preventing  the  use  by 
panengm  of  particular  trains  and  stations,  the  commissioners  might  have 
jurisdiction  to  entertain  a  complaint  in  respect  of  them  as  being  a  refusal  of 
"facilitie8"withiiithemeaningof  17andl8yict.,  aSl,  S.2.    Q. 

REASONABLE  TIME. 
See  Masteb  Ain>  Sbbvant,  81. 

RECEIVER 

1.  When  a  recefyer  may  be  allowed  additional  compensation,  and  when  he  nunr 
sell  to  the  corporation  proper^  in  which  he  is  interested.  Fftnners'  L.  &  T. 
Co.  o.  Central  R  R  Co.,  651. 

8.  While  the  receiver  of  a  railroad  may  be  protected  from  an  action  at  law,  in 
respect  the  property  in  to  the  possession  of  the  court,  or  in  his  hands  as  its 
receiver,  or  from  the  consequences  of  an  accident  occurring  in  its  mana^ 
ment,  as  to  other  property  the  management  of  which  he  has  voluntarily 
assumed,  and  over  which  the  court  has  no  control,  he  is  responsible  individu- 
ally for  its  careful  and  proper  management.    Eain  «.  Smith,  545. 

See  Contbact;  LEsasB. 

RENT. 

1.  A  railroad  company  built  a  spur-track  across  plaintiff's  land,  paid  him  rent  for 
s  portion  of  the  time  the  land  was  thus  occupied,  and  afterwards  continued  the 
occupation  with  his  assent,  until  its  whole  road  (including  said  spur-track) 
IMSsed  into  defendant's  hands  under  a  foreclosure  sale;  and  defendant  con- 
tinued the  occupation,  without  any  notice  to  plaintiff  of  a  claim  to  hold  ad- 
versely to  him.    HMf  that  the  presumption  is  that  defendant  held  as  plaintiff's 

I    tenant. 

2.  In  the  absence  of  any  agreement  as  to  the  amount  of  the  rent,  the  landlord, 
under  the  statute,  may  recover  for  the  use  and  occupation  what  it  was  rea- 
sonably worth. 

8l  Where  the  tenancy  was  not  for  any  definite  period,  the  fact  that  the  landlord 
commenced  proceedings  against  the  tenant  railroad  company  to  compel  it  to 

2  A.  &  E.  R.  Cas.— 44 
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Eay  for  the  lot,  which  proceedings  resulted  in  a  surrender  of  the  possession  to 
iin,  will  not  prevent  his  recovering  for  the  use  and  occupation  prior  to  the 
commencement  of  those  proceedings.  Wittman  v.  Milwaukee,  etc..  R.  R. 
Co.,  689. 

See  Statute,  3;  Eionent  Doicaih,  21. 

RIPARIAN  OWNER. 

Plaintiff  was  the  owner  of  a  mill  operated  by  water-power  fumbhed  by  a  creek. 
Defendant,  who  was  a  riparian  owner  above,  under  a  claim  of  right,  diverted 
the  waters  of  the  creek,  conveying  them  by  pipes  to  reservoirs  whence  its 
locomotives  were  supplied  with  water.  The  jury  found,  on  sufficient  evi- 
dence, that  the  water  so  diverted  from  the  creek  was  sufficient  "  to  perceptiblT 
reduce  the  volume  of  water  therein,"  and  to  "materially  reduce  or  diminish 
the  grinding  power  of  plaintiff's  mUl,"  and  that  in  consequence  he  has  sus- 
tained damage  to  a  substantial  amount  HM,  that  plaintiff  was  entitled  to 
maintain  an  action  to  recover  the  damages  sustained,  and  restrain  such  diver- 
sion.   Garwood  «.  N.  Y.,  otc.,  R.'  R.  Ck>.,  490. 

See  LsAfiB. 

SIGNAL. 
See  MAffTEB  A2n>  Skbyaitt;  Negliobncs;  PLBADura  abd  Pbactige,  ^ 

SPARE  ARRESTER 
See  FiBB. 

SPEED  OF  TRAIN. 
See  FiBB;  Nboligbnce,  d. 

STATE  STOCK. 
See  Tax,  6. 

STATION. 
See  NBOLiaEKCB,  48. 

STATUTE. 

1.  Under  the  "  Act  in  regard  to  horse  and  dummy  railroads,"  approved  March  9, 
1874,  the  city,  town,  or  village  authorities  are  prohibited  from  giving  consent 
to  construct  and  operate  a  horse  railroad  in  the  streets,  unless  at  least  ten  days' 
public  notice  of  the  time  and  place  of  presenting  the  petition  shall  first  have 
been  given  by  publication  in  some  newspaper  published  in  the  city  or  coun^ 
where  such  road  is  to  be  constructed.  The  publication  of  the  report  of  a  com- 
mittee reconmiending  the  granting  of  such  leave,  ten  days  before  the  adoption 
of  an  ordinance  authorizing  the  construction  of  such  a  road,  and  the  publica- 
tion of  the  ordinance,  is  not  a  compliance  with  the  statute.  Metropolitan  R 
R.  Co.  D,  Chicago,  291. 

2.  The  charter  of  a  Connecticut  railroad  contains  a  clause  reserving  to  the  Gen- 
eral Assembly  the  right  to  amend,  alter,  or  repeal  it.  The  Connecticut  statute 
law  allows  railroads  to  discontinue  a  station  if  the  approval  of  the  railroad 
commissioners  is  obtained.  The  above-mentioned  railroad,  acting  under  these 
laws,  discontinued  two  of  its  stations,  the  commissioners  approvmjp  it  on  cer- 
tain conditions,  which  were  complied  with.  SubsequenUy  the  General  As- 
sembly, by  an  act  purporting  to  amend  the  charter,  re-establishes  one  of  the 
stations.  Held,  that  the  assent  of  the  commissioners  did  not  constitute  a  con- 
tract on  the  part  of  the  State  with  the  railroad,  and  tlie  act  of  Assembly  last 
named  was  valid.    New  Haven,  etc.,  Co.  v,  Hamersley,  418. 

8.  Even  should  it  be  conceded  that  the  final  passage  of  an  act  over  the  veto  of 
the  governor,  in  the  manner  prescribed  by  the  Constitution,  could  not  be  offici- 
ally certified  by  the  chief  clerk  of  tlie  House  of  Representatives  and  the  secie- 
tarv  of  the  Senate,  its  validity  would  not  be  affected  by  their  failure  to  certify 
to  its  passage  in  the  proper  time,  if  the  fact  of  its  passage  appears  from  tht 
publisned  journals  of  the  Legislature.    Houston,  etc.,  R.  K.  Co.  v,  Odum,  508^ 
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4.  That  part  of  the  Act  of  August  15,  1870,  for  the  relief  of  the  Houston  & 
Texas  Central  Railway  Co.,  which  authorized  its  extension  to  Austin,  was  not 
80  foreign  to  the  object  expressed  in  the  title  of  the  act  as  to  be  yiolative  of 
sec.  17,  art.  12,  of  the  Constitution  of  1869.     Id. 

6.  The  validity  of  city  ordinances  once  passed  and  recorded  cannot  be  affected 
by  subsequent  unauthorized  alterations  or  interlineations.    Id. 

6.  A  statute  was  declared  to  be  a  public  act.  A  subsequent  statute,  supplemen- 
tary thereto  and  amendatory  thereof,  is  also  a  public  act,  and  need  not  be 
specially  pleaded.     Unity  v.  Burrage,  560. 

7.  A  statute  of  Illinois,  legalizing  elections  held  by  the  voters  of  a  county  on  the 
question  of  issuing  negotiable  bonds  of  the  county,  in  aid  of  certain  railroad 
companies,  and  authorizing,  on  conditions  therein  named,  all  the  townships 
in  counties  where  the  township  organization  had  been  adopted,  lying  on  or 
near  to  the  line  of  a  specified  railroad,  to  subscribe  to  the  stock  of  the  railroad 
company,  and  issue  negotiable  bonds  therefor,  is  a  public  act.     Id. 

8.  Such  a  statute  does  not  conflict  with  section  23  of  article  3  of  the  Constitu- 
tion of  1848,  which  provides  that  "no  private  or  local  law,  which  may  be 
passed  by  the  General  Assembly,  shall  embi^e  more  than  one  subject,  and 
that  shall  be  expressed  in- the  title."    Id. 

9.  The  Act  of  the  Mississippi  Legislature  of  March  10. 1852,  and  that  of  Novem- 
ber 23,  1859,  revived  bjr  the  Act  of  February  20,  1867,  authorizing  counties  to 
subscribe  to  certain  railroads,  construed  not  to  authorize  the  borrowing  of 
money  or  the  issue  of  bonds  to  pay  such  subscription.  Wells  «.  Pontotoc, 
605. 

10.  The  above  acts  construed  to  contemplate  the  raising  of  funds  by  taxation 
alone,  and  bonds  issued  for  the  purpose  of  paying  the  subscription  to  the  ndl- 
road  stock  held  void  as  unauthorized  and  ultra  vires.    Id. 

11.  Section  1  of  the  Texas  act  to  fix  the  venue  in  certain  cases,  approved  March 
21, 1874,  which  authorized  suit  against  a  railway  company  in  any  county  where 
it  had  an  agency,  was  not  repealed  by  the  first  section  of  a  subsequent  act  of 
the  same  Legislature  (Session  Acts,  p.  107).  The  first  act  was  intended  to  ex- 
tend the  right  to  institute  suits  more  particularly  against  railway  companies, 
in  counties  other  than  that  of  the  domicile  of  the  company,  while  the  second 
act  was  designed  to  extend  a  like  remedy  to  any  association,  joint  stock  or  in- 
surance company.    Houston,  etc.,  R.  R.  Co.  v.  Ford,  514. 

12.  A  more  liberal  rule  of  construction  should  be  allowed  against  the  repeal  of 
one  statute  by  another  by  implication,  when  both  are  passed  by  tlie  same  Legisla- 
ture, than  would  prevail  if  the  last  act  were  passed  at  a  subsequent  session.  Id. 

SeeBoKD,  8,  8;  Car  Contract;  Constitutional  Law;  Damaqe,  1,  2;  Eminent 

DoHAiN,  18;  Fence;  Negligence,  13,  14. 

STATUTE  OF  LIMITATIONS. 

Where  a  party,  ei^ht  years  after  a  sale,  brought  suit  to  rescind  the  contract  upon 
the  ground  of  fraud,  all  of  the  particulars  of  which  were  as  well  known  to 
him  when  the  sale  was  made  as  any  subsequent  time,  Held,  that  his  ri^ht  to 
relief  was  barred  by  his  laches  and  by  the  Statute  of  Limitations.  Codding- 
ton  «.  Railroad  Co.,  651. 

STOCK. 

Defendant, -Y.  B.,  being  the  president  and  a  director  of  the  H.  A.  R  R.  Co.,  as 
such  president  entered  into  a  contract  with  C,  by  which  the  latter  agreed 
to  build  and  equip  a  portion  of  the  road,  for  a  certain  sum  in  stock  of 
the  company  and  for  a  certain  sum  in  its  bonds.  Immediately  after- 
•ward,  and  in  accordance  with  a  previous  arrangement,  the  contract  was 
assigned  by  C.  to  V.  B.,  who,  with  others  associated  with  him,  performed 
the  contract  at  an  expense  less  than  the  par  of  the  stock  and  bonds 
agreed  to  be  paid  therefor,  which  they  received.  In  an  action  by  plaintiff, 
among  other  things,  to  recover  of  V.  B.,  as  the  amount  unpaid  upon  the  stock, 
a  proportionate  share  of  the  difference  between  the  par  value  of  the  stodc  so 
transierred  and  the  cost  of  performance,  it  appeared  that  the  contract  was 
entered  into  and  assignment  made,  in  good  faith;  after  full  deliberation  and 


092  INDSX. 

coDBultation,  with  the  knowledge  and  assent  of  all  the  directoTs  and  thestodc- 
holders  of  the  company,  as  the  only  means  to  insure  the  construction  of  the 
road,  and  that  Uie  amoimt  expended  exceeded  the  actual  value  of  the  stock 
and  bonds  delivered  in  payment.  HM^  that  the  stock  so  transferred  was  to 
be  considered  as  full  paid-up  stock,  and  that  the  action  was  not  maintainable. 
Van  Cott  9.  Van  Brant,  407. 

See  AsDCAL;  MoBTaAas. 

STOCKHOLDER 
See  CoBFoiLiTiozr. 

STREET. 

See  Chabtbb;  CoNsmunoNAL  Law,  1;    Eminsht  IkMCAm,  88,  H  86; 

Plbadiko  ahd  PBACnCB,  14. 

STREET  CROSSING. 

See  NxGLioEKCE. 

STREET  RAILWAYa 

1.  It  is  a  reasonable  regulation  of  a  street  lailwav  corporation,  that  passeDgen 
shall  not  be  on  the  front  platform  of  a  car.  Wills  e.  Lynn,  etc.,  R  R  Co.,  27. 

2.  An  ordinance  of  Phila.  provides  that  all  passenger  railways,  whose  track 
crosses  any  steam  railroads  at  grade,  shall,  before  their  cars  cross  such  road, 
compel  their  conductors  to  stop  all  cars,  and  cross  such  steam  railroads  in  ad- 
vance of  the  cars,  under  a  penalty.  Hdd^  that  this  ordinance  did  not  apply  to 
a  car  in  the  charge  of  one  man,  who  acted  both  as  conductor  uid  oiiTer. 
Phila.,  etc.,  R  R  Co.  e.  Boyer.  172. 

See  CoKSTrrunoNAii  Law,  1;  NBGLiasNGB;  SrATimL 

SUBSCRIPTION. 
See  Bond. 

SUPPLIES. 

See  CONTKACTOB. 

TAX. 

1.  The  foundations,  columns,  and  superstructure  of  an  elevated  nulway  are  in- 
cluded in  the  wonls  '*  lands"  and  '*  real  estate"  as  defined  in  the  statute  in  refer- 
ence to  taxation,  and  so  are  taxable  as  real  estate.  People  ex  rel.  N.  Y.  £. 
R.  R  Co.  «.  Commissioners,  843. 

2.  The  person  or  corporation  owning  these  fixtures  may  be  assessed  therefor, 
although  the  fee  of  the  land  to  which  they  are  afiSxed  is  in  another;  and  this 
without  regard  to  the  question  whether  that  other  is  a  natural  person,  or  a 
municipality,  or  whether  the  land  is  or  is  not  liable  to  taxation,    id. 

8.  The  provisions  of  the  statutes  in  reference  to  the  W.  S.  &  Y.  P.  R.  Co.,  to 
whose  rights  the  relator  succeeded,  requiring  that  company  to  pay  five  per 
cent  of  its  net  income  from  passenger  traffic  upon  Manhattan  Island  into  the 
treasury  of  the  city  of  New  York,  as  a  compensation  to  the  city  for  the  use  of 
its  streets,  do  not  exempt  any  part  of  the  property  of  the  relator  from  taxa- 
tion.   Id. 

4.  The  grant  to  one  company  of  the  rights  and  privileges  of  another,  for  the  piur 
pose  of  making  and  using  a  railroad,  carries  only  the  positive  richts  andpriyi- 
feges,  without  which  the  road  could  not  be  successfully  workecL  Anxu^li^ 
etc.,  R.  R.  Co.  «.  Anne  Arundel  Co. 

5.  Immunity  from  taxation  being  a  mere  privilege  not  necessary  to  the  oonstmC' 
tion  or  repair  of  a  road,  is  not  conferred  by  such  a  grant.    la. 

6.  The  fact  that  the  State  is  a  large  stockholder  in  the  road  does  not  alter  the 
ordinary  rules  of  construction  to  be  applied  to  the  charter.     Id.  j 

7.  The  doctrine  that  immunity  from  taxation  does  not  pass  by  a  sale  under  ft   I 
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moitffage  "  on  the  property  and  franchises  of  a  TaOroad  company,"  reaffirmed. 
East  Tennessee,  etc.,  R.  R  Ck).  «.  Hamblen  Co.,  652. 

"S,  Property  must  he  accurately  located  before  a  judgment  can  be  rendered 
asainst  it  for  taxes.  Where  the  owner  fails  to  have  his  land  surveyed  and  a 
plat  made,  the  county  clerk  must  have  it  done,  and  expense  added  to  taxes, 
but  owner  is  entitled  to  due  notice.  People  ex  reL  e.  Chicago,  etc.,  R  R 
Co.,  658. 

S.  Under  Nebraska  Constitution,  all  that  can  be  exempted  from  taxation  on 
account  of  forest  and  fruit-tree  culture  is  the  increased  value  to  the  land  in 
consequence  thereof.  Accidental  omissions  of  property,  in  making  assess- 
ments for  taxation,  do  not  invalidate  the  tax  upon  other  property.  Omissions 
or  exemptions  purposely  made  under  a  misappreheusioD  of  the  law,  and  iu  the 
belief  that  the  property  is  not  taxable,  is  not  a  sufficient  ground  for  enjoin- 
ing the  collection  of  a  tax  upon  other  property  otherwise  legally  imposed. 
Under  the  law  of  the  State,  where  a  tax-payer  feels  himself  wronged  by  the 
assessment  or  valuation  of  his  own  or  other  property  for  taxation,  he  has  an 
adequate  legal  remedy  by  a  resort  to  the  county  board  of  equalization ;  and 
neglecting  mis,  he  can  have  no  standing  in  a  court  of  equity  for  relief.  Bur- 
lington, etc.,  R  R  Co.  t),  Conmiissioners,  653. 

€ee  CoNBTiTunoKAL  Law,  2,  8;  Pleadino  aiid  Pbagticb,  88;  Statutb,  10. 

TICKET. 

A  passenger  purchased  a  ticket  from  one  not  an  agent  of  the  road,  which  was 
issued  by  Uie  general  ticket  agent  of  another  company.  The  agent  issuing 
the  ticket  was  authorized,  by  custom  among  railroaos,  only  to  issue  tickets  of 
a  certain  prescribed  form.  The  ticket  purchased  was  not  of  the  prescribed 
form,  and,  on  being  presented,  was  not  accepted  by  the  conductor,  who 
ejected  the  passenger  from  the  car,  after  the  train  had  proceeded  a  few  miles 
from  the  station,  on  his  refusing  to  pay  bis  fare  as  a  passenger.    Held: 

1.  The  ticket  having  been  issued  by  one  who  at  most  occupied  to  the 
defendant  company  the  relation  of  special  agent,  the  passenger  purchased  the 
ticket  at  his  own  periL 

2.  The  ticket  when  presented  being  detached  from  the  stub,  and  having 
printed  on  it  the  words  "  not  good  if  detached,"  the  conductor  acted  properly 
in  rejecting  it.    Houston,  etc.,  R  R  Co.  «.  Ford,  514 

See  Commutation  Ticket;  Pabsbnqbb. 

TOWN  Boiro. 

See  Boim. 

TOWN  BOUNDARIES. 

In  Wisconsin,  a  town  board  cannot  make  a  valid  order  changing  the  boundaries 
of  a  town  so  that  it  shall  consist  of  two  separate  and  detach^  tracts  of  land. 
Chicago,  etc.,  R  R  Co.  «.  Oconto,  696. 

TRESPASS. 
See  Negligence,  2,  4,  5;  Pleading  and  Peactice,  42. 

TRUST  AND  TRUSTEE. 

t.  By  the  terms  of  a  mortgage  executed  by  the  W.  S.  E.  P.  R  R  Co.,  defend- 
ant C,  as  trustee  for  bondholders,  was  authorized,  in  case  of  default,  to  com- 
mence foreclosure  on  request  of  holders  of  bonds  to  a  certain  amount;  also, 
on  written  request  of  a  majority  of  the  bondholders  he  was  authorize  to  pur- 
chase on  foreclosure  sale,  and  to  take  measures  to  organize  a  new  company 
for  the  benefit  of  the  bondholders,  upon  such  terms  as  a  majoiity  of  them 
should  direct,  to  which  company  he  should  convey  the  property.  A  default 
having  occurred,  and  the  proper  request  having  been  made,  C.  commenced 
foreclosure.  Before  sale,  plaintiff  herein,  as  a  bondholder,  presented  a  peti- 
tion asking  for  a  stay  of  proceedings.  An  order  was  entered  in  the  action,  to 
Trhich  plaintifTs  counsel  assented,  by  which  C.  was  directed  to  bid  "for  the 
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,  benefit  of  all  the  holders  of  the  bonds,"  up  to  $450,000.  0.  Md  $750,000,  and 
took  the  title  to  the  property.  No  request  was  made  by  a  majority  of  the 
bondholders  for  C.  to  make  the  purchase.  In  an  action  brought  by  plaintift 
to  recover  the  amount  of  his  bonds,  Hdd,  that  as  against  the  plaintiff.  C.  had 
the  rigiit,  and  it  was  his  duty,  to  make  tiie  purchase,  and  as  no  r^traint  as  to 
price  was  put  upon  him  by  the  mortgage,  and  as  the  order  did  not  forbid  the 
offer  of  a  higher  price  than  that  specified,  but  simply  fixed  the  minimum  price 
at  which  he  should  allow  others  to  purchase,  he  haa  the  right  in  his  discretion 
to  bid  over  that  sum.     James  v.  Cowing,  886. 

2.  C,  after  such  purchase,  upon  request  of  a  majority  of  the  bondholders, 
advertised  the  property  for  sale  and  sold  it  at  public  auction  to  the  N.  Y.  R 
R.  R.  Co.  for  $100,000.  H^,  that  such  sale  was  unlawful;  that  the  request 
of  a  majority  of  tlie  bondholders  gave  no  authority  to  make  it,  so  long  as  an^ 
bondholder  dissented  and  insisted  upon  the  performance  of  the  trust;  that  if 
for  any  reason  the  due  execution  of  the  trust  seemed  to  the  tnistei^  to  be  im- 
possible, he  should  have  sought  the  direction  of  the  court.     Id. 

8.  The  bonds  secured  by  the  mortgage  amounted  to  $750,000,  the  N.  Y.  E.  R» 
R.  Co.,  the  purchaser  of  the  property,  had  a  capital  stock  of  $10,000,000,  its 
property  was  much  more  than  that  covered  by  the  mortgage,  and  its  member- 
ship was  much  greater  in  number  than  the  bondholders.  Held,  that  said  cor- 
poration could  not  be  considered  as  substantially  the  organization  provided 
for  by  the  mortage,  although  a  majority  of  the  bondholders  had  gone  into  it, 
and  had  determined  that  it  was  **  for  their  use  and  benefit"  that  the  mortgaged 
property  should  be  transferred.     Id. 

4.  Also,  Held,  that  plaintiff's  measure  of  damages  was  the  value  of  his  propor- 
tional part  of  the  property  so  wrongfully  sold.     Id. 

5.  At  about  the  time  of  plaintiff's  intervention  in  the  foreclosure  proceedings  he 
brought  an  action  against  the  mortgagor  and  defendant  C.  to  set  aside  and 
cancel  another  mortgage,  and  to  enjoin  foreclosure  proceedings  thereon;  that 
action  was  settled  before  the, sale  by  C.  by  a  stipulation  duly  signed,  which 
provided  that  plaintiff  was  "  to  have  leave  to  unite  with  the  other  bondholders 
on  like  terms  in  the  new  organization,  and  agrees  to  do  so  as  to  all  bonds 
which  he  absolutely  owns."  The  scheme  for  t£e  organization,  antt  the  articles 
of  association  of  the  N.  Y.  E.  R.  R  Co.,  had  been  prepared  before  the  sign- 
ing of  the  stipulation,  and  the  defendant  claimed  on  trial  of  this  action  that 
this  was  "the  new  organization"  referred  to  therein;  the  evidence  was  con- 
flicting on  this  point.  The  court  was  requested  by  defendant  to  find,  in 
substance,  that  by  the  words  "new  or^nization"  Uie  organization  so  con- 
templated was  intended.  The  court  declined  so  to  find,  **  on  the  ground  that 
the  facts  and  conclusions  sought  are  not  necessary  to  sustain  the  decision 
rendered."  Hdd  error,  that  the  question  was  material ;  that  although  a  re- 
fusal to  find  as  requested  might  have  been  justified  by  the  evidence,  as  this 
was  not  the  ground  taken,  the  decision  could  not  be  considered  as  such  re- 
fusal ;  that  defendant  was  entitled  to  have  his  request  granted  or  refused  with- 
out qualification.    Id. 

ULTRA  VIRES. 

See  CospoBATiOK;  Statxtts,  10. 

WATER. 
See  Neqliqenge,  80;  Ripariait  Owi^sb. 

WRIT  OF  ERROR 
See  PiiSADma  and  Pragtigb,  1. 
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